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Eaeiseb V. Illinois Cent. B. Co* 
(Cireuii Court, D. Lma. October 20, 1880.) 

1. Hbmotju»— Whbn RBQmsiTB CrnzBNSHip Mubt Exist. 

A cage cannot be removed, under the act ot 1879, on tbs gronnd 
ef citizensbip, unless it appearsfrom tbe record that at the timetha 
suit W88 commenced the parties were citizena of différent States. 

Il Samk— Ambhdmbht of Record. 

In such case, an amended transcript may be flled, where the reo> 
ord in the state court did in fact disclose the requisite citizenship, 
nnder the statute, before the order of removal was made. 

t. Samb— Samb. 

Qimre, whetber such record of the state court can be amended 80 
as to conform to the statuts, where tlie term has passed "at which 
by law the cause coold be first tried" in the state court. — [Eo. 

Pétition for Eemoval. 

On the third day of Pebruary, 1880, the plaîntiff com- 
menced bis action in the district conrt of Gherokee county, 
lowa. Défendant appeared in the state court at the Febru- 
arj term, 1880, and at that term the plaintiff filed bis péti- 
tion for removal to tbis court; 

T.6,uo.l — 1 



In tJie District Court 0/ the State of lowa, in anâ for Cherohee 

County. 

W* M. Easiseb, Flaintiff, vs. The Illinois CBSïBAii Bahi» 
BOAD GoMFANT, Défendant. 

PETITION ÏOB BBMOTAIi. 

To tîie iaîd Dhtrict Court: 

Your petitipner respeotfuUy représenta that he is a rem- 
dent of Polk county, in the state of lowa ; that the défend- 
ant, the Illinois Central Eailroad Company, is a corporation 
duly and legally organized ander the laws of the state of Illi- 
nois; that this suit is a suit at law, and of a civil nature, 
■Rûd that the amount m dispute exceeds, exclusive of costs» 
the 8um of five hundred ($500) dollars ; wherefore your peti- 
tioner prays that an order he made removing this suit to the 
United States circuit court for the district of lowa, in accord- 
ance with the provisions of section 639 of the Bevised Stat- 
utes of the Unîtéd States. 

W. M. Kaeiseti, 

By Beerthill & Henry, 
A. B. & J. C. Cdmmins, 

His Attomeyo, 

State of lowa, Polk County — ««„■ 

I, W. M. Kaeiser, being swom, do say that I hâve read the 
fôregoing pétition, and that the statements thereof are true, 
as I verily believe. 

W. M. Kaeibeb. 

Suhscribed and swom to by said W. M. Kaeiser, this four- 
{(Benth day of February, 1880, before me. 

[Seal.] Geo. F. Hbnbt, Notary Public. 

Filed February 17, 1880. 

OsoAE Chase, Clerk. 

An order of removal was made, and a transcript of the 
record has beau filed in this court. Answer has been filed 
hère, and a demurrer thereto bas been argued ; but the court, 
doubting its jurisdiction, called the attention of counsel to 
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{he question of tlie suffieiency of the pétition for removal, auù 
requested their views in writing thereon. 

Thèse having been furnished, the question bas been fuUy 
considered by the full bench, with the resuit stated in the 
following opinion. 

A. B. é J. C. Cummins and Berryhill é Henry, for plain- 
tiff. 

John F. Duncomhe, for défendant. 

McCraky, C. J. It -was settled by the case of Ins. Co. v. 
Pechner, 95 U. S. 183, that under the tweifth section of the 
judiciary act of 1789, embodied in section 639 of the Eevised 
Statutes, a cause cannot be removed from a state to a fédéral 
court unless the pétition for removal or the record of the 
cause affirmatively shows that at the time of the commence- 
ment of the suit the parties were citizens of différent sfcates. 
The right of removal was held to be statutory, and it was 
decided that betore a party can avail himself of it, to ousi 
the jurisdiction of a state court, he must show, upon the rec- 
ord, that his case is one which cornes within the provisions 
of the statute. It is also clear, upon the authority of thè 
case just cited, as well as upon well-settled prinoiples, that 
the removal of the record of a cause from a state court into 
this court, where neither the pétition for removal nor the rec- 
ord shows that the case is removable, is an utterly void 
proceeding, which neither confers jurisdiction upon this court 
nor takes it from the state court. 

Under the act above cited the fact of the citizenship of 
the parties at the time of the commencement of the suit is 
jurisdictional, and must in every case appear in the record. 
The fact that it may exist in pais is of no importance, since 
the court cannot look beyond the record to ascertain it, and, 
if it did, could not in that way acquire jurisdiction. 

That the parties might hâve made a showing upon which 
the case could hâve been removed cannot avail them if they 
hâve not in fact done so. 

The rule which requires that in the fédéral courts ail juris- 
dictional faots shall appear in the record, applies with even 
greater force to causes removed from. the state courts thàn to 
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those originally commenced in the fédéral courts. In cause» 
removed the fédéral court muât look to the record not only to 
ascertain whether it has acquired jurisdiction, but also to 
détermine whether another court of co-ordinate powers has 
been deprived of it. If, therefore, this application to remove 
had been made under the provisions of said section 639 of 
the Eevised Statutes, the insufïïciency of the proceeding to 
confer jurisdiction upon this court would be very apparent. 
While the application states it is made under that section, 
■we must suppose that this statement was inadvertently made, 
sinee by that section only the défendant can remove a cause 
on the ground of the eitizenship of the parties, while, aa 
already seen, this application is made by the plaintiff. 

We will therefore consider the application as made under 
the aofc of March 3, 1875, which permits a removal upon the 
application of either party. Does this act, like section 639 
of the Eevised Statutes, require that the record shall disolose 
the eitizenship of the parties at the time of the commence- 
mont of the suit ? The two statutes, so far as they bear upon 
this question, are not identical in phraseology, but are, I 
think, Bubstantially identical in meaning. The language of 
the former is: "Any suit commenced in any state court 

* * * may be removed for trial, ♦ * * when the suit is 

* * • by a citizen of the state wherein it is brought, and 
against a citizen of another state." The language of the lat- 
ter is : "Any suit of a civil nature, at law or in equity, now 
pending or hereafter brought in any state court, * * • 
in which there shall be a controversy between citizens of dif- 
férent states, • * ♦ either party may remove," etc. The 
words "any suit commenced," in the former act, which hâve 
been held by the suprême court to fix the time at which it 
must appear that the parties were citizens of différent states, 
are identical in meaning with the words "hereafter brought," 
in the act of 1875. The phrases "any suit commeiiced" and 
"any suit brought" mean precisely the same thing. And so 
the language "when the suit is by a citizen of a state wherein 
it is brought, and against a citizen of another state," found 
in the former law, must, at least so far as the question now 



EAEISEB V. ILLINOIS OBNT. B. 00. Ô 

under considération is concerned, be regarded as équivalent 
to that in tlie latter act — "a controversy between citizena of 
différent states." 

The meaning in both cases is that the controversy must be 
between citizens of différent states when the suit is com- 
menced or brought. Jt foUows that under the act of 1875, as 
well as under the previous law, a case cannot be removed 
from a state to a fédéral court, onjhe ground of citizenship 
of the parties, unless it appears from the record that at the 
time the suit was commenced the parties to it were citizena 
of différent states; and, as this does not appear from the rec- 
ord in this case, the removal was unauthorized, and this 
court bas no jurisdietion. The plaintiff, anticipating this 
ruling, bas moved the court for leave to file an amended 
transcript. It does not appear whether this is for the pur- 
pose of amendîng the record of the state court so as to con- 
form to the statute, or with a view to showing, by a more 
complète transcript, that the record did in fact disclose the 
citizenship of the parties at the time of the pétition for 
removal. If the latter is the purpose of the plaintiff, there 
can be no question as to the propriety of permitting the 
amendment, since it is without doubt his right to correct the 
transcript so that it will show aU that appeared of record in 
the state court when the order of removal was made ; but if 
the purpose is at this time to change the record of the state 
court soas to showthe facts necessary to authorize the removal, 
a question of great doubt must arise as to the right of the 
plaintiff, in this way and at this time, to bring his case within 
our jurisdietion. 

It is clear that, assuming that we bave before us the com- 
plète record up to the présent moment, the cause bas not 
been removed. It bas remained, in contemplation of law, 
pending in the state court. That court might hâve proceeded 
to final judgment, notwithstanding the proceeding by which 
a removal has been attempted. The order of the state court 
purporting to remove the cause did not divest that court 
of jurisdietion any more than a refusai to make such an order 
in a case coming within the law would deprive the fédéral 
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court of jurisdiction. The question then is, can the cause be 
now removed ? — for an amendment of the record at this time, 
BO as to show the necessary jurisdictional facts, could be 
équivalent to a removal at this time. With respect to the 
time of removal, the statute provides that the pétition tliere- 
for shall be filed in the state court "before or at the term at 
which said cause could be first tried." This means, as has 
been repeatedly held in this circuit, the term at which by law 
the cause could first be tried ; not necessarily the term at 
which the parties are ready for trial. 

If it be that this term has not yet passed, a removal is still 
permitted by the statute ; Lut if it has passed, the question is 
whether it is not too late to remove the cause, either by a 
new pétition or an amendment of the record. This question 
wUl not necessarily arise until the amended transcript is pre- 
sented, and is therefore not finally passed upon. 

Leave is granted to file an amended transcript, if plain- 
tiff still desires to do so, otherwise the cause will be remanded. 

MiLLEiî, C. J., concurs. 

Note. t3ee Uurtin t. Decker, 5 Fed. Kep. 385, and Beedt v. Oheeney, Id, 
388. 



Eegester r. DoDGE. 

(Cireuit Court, E. D. Nm Torh. February 16, 1881.) 

LiABiLiTT OF Ketired Pabtnek— Nkvt Piem. 

In a suit in equity to charge the estate of a partner, who retired 
from the banking flrm of Jay Cooke & Co. in 1871 and died in 1877, 
with the amount of certain deposits made with said firm in 1869 — 

RM, that where money ia deposited with a banking flrm wliich sub- 
gequently dissolves, and whose business is continued by a new flrm, tha 
liability of the members of the old flrm continues, unless facta be 
Bhown from which an intention to accept the liability of the new flrm 
in lieu of tbe liability c' the old firm can be fairly inferred. If such 
facts be shown, the liability of a retired partner will be held to hâve 
been ejttinguislied 

BAME — ACCEPTANCB BY OBEDITOB OP NbW FiRM — EVlDEÎfCB. 

Tliat where a banking flrm ia dissolved, and the business is canied 
on by a new firm which has agreed to assume the liability of the old 
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flrm, sligbt circnmstances only are réquired to juttify flnding the 
existence, on the part of a credltor of the old flrm, wbo has notice 
of the dissolution and of the agreemeat of the new flrm, of an inten- 
tion to accçpt the liability of the new flrm in place of the liability 
of the old. 

1. Same— SÂMB— Samb. 

That proof of debt made by the administrator of a depositor !n 
the banlîruptcy proceedingg of the new flrm, setting forth the orig- 
inal deposit made with the old flrm as a debt of the new flrm, witb 
knowledge at the time that the old flrm of Jay Cooke & Co. had been 
disBolved; that the new flrm of Jay Cooke & Co. was composed of 
persons uot members of the old flrm, and that the new flrm had as- 
Bumed the debt in question for the purpose of terminating the liabil* 
Ity of the retiring partner therefOr, was an adoption of the new flrm 
8B debtors by the creditor. The adoption of the new flrm as debt- 
ors under such circumstancça^ coupled with the omiasion on the part 
of the creditor, during the life-time of the retiring partner, to indi- 
cate, by word or deed, the existence of a claiin against such part- 
ner, and with a delay of flve yeàrs before attempting to charge the 
retired partner'g estate, are sufflcîent circumstances to jnstify the 
inference that the intention was to accept the liability of the new 
flrm in place of the liability of the old. 

i. Samb— Equitable Riqhts— Lâches. 

That the right sought to'be enforced by thls action, being an eqnl- 
table right, may be met by équitable circumstances; and where the 
resuit of unexcused delay in asserting the liability of the retired 
partner by the creditor bas been to deprive the retired partner of 
the opportunity to vote as a creditor in the bankru^ptcy proceedings 
of thé new flrm, and, by participating In the distribution of the 
property of the new flrm, to save himself from any loss arising out 
of the liability for the debt, It would be inéquitable to permit such 
creditor, at so late a day, to charge the estate of the retired partner 
with liability. 

In Equity. 

J. 0. McKeen, for plaintiflF. 

Thomas M. Morgan, for défendant. 

Benediot, D. J. In this case I hâve lîstened to a reargu- 
ment, and ,have re-examined the question upon which, as I 
suppose, the case tums, and my opinion remains unchanged, 
that the plaintiff is not entitled to recover. The eamestness 
of the contention made in behalî of the plaintiff has impelled 
me to state at length the reasons of my conclusion. 

The action is a suit in equity, brought by the administrator 
of David Eegester, who disappeared in the year 1870, and is 
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Enpposed to be dead, against Harry E. Dodge, executor ot 
Edward Dodge, for the purpose of charging the estate of 
Edward Dodge with the amount of certain deposits of money 
made by David Eegester in the year 1869 with the firm of 
Jay Coqke & Co., of Philadelphia, of which firm Edward 
Dodge was then a member. 

The material facts are as foUowB : 

At the time of the deposits in question the banking firm of 
Jay Cooke & Co,, of Philadelphia, was composed of William G. 
Morehead, Henry D. Cooke, Pitt Cooke, George 0. Thomas, 
Harry C. Fahnestock, John W. Sexton, and Edward Dodge. 
This firm dissolved January 1, 1871. John W. Sexton and 
Edward Dodge then retired from the business, and a new 
firm was formed, consisting of the remaining membera of the 
old firm, and two new members, Jay Cooke, Jr. and James 
A. Carhart. The new firm succeeded to the business of the 
old firm, the account with the retiring members was made up 
and settled, and the new firm then assumed ail the obliga- 
tions of the old firm, and agreed. that the liability of the 
retiring members therefor should be termina ted. 

The new firm continued business until November 26, 1873, 
when it was adjudged bankrupt. Among the debts of the 
new firm, pubUshed in the bankruptcy prooeedings of that 
firm, was the debt hère sued on. In June, 1873, this debt 
was, without objection, proved as a debt of the new firm in 
the bankruptcy proceeding of that firm by the représentative 
of David Kegester. 

Upon this debt so proved dividends wore from time to 
time declared out of the assets of the new firm of Jay Cooke 
& Co., and the same received by the représentative of David 
Eegester. In the year 1879 the estate of the new firm waa 
wound up under the direction of trustées, in accordance with 
the provisions of the bankrupt law, and the stocks then cou' 
stituting the assets of the new firm were distributed among 
the creditors of that firm in pursuanoe of a scheme assented 
to by the creditors. 

Edward Dodge died in 1877. During his life-time no claim 
of liability for the deposits in question was made upon him 



in any form, so far as appears. In September, 1878, and 
prior to the distribution of the stocks by the trustées of the 
new firm, payment of this debt was demanded by the rep- 
résentative of David Eegester of the exécuter of Edward 
Dodge, who then denied the existence of the debt as a liabil- 
ity of Edward Dodge. Thereafter the représentative of David 
Eegester participated in the distribution of the stocks belong- 
ing to the new firm of Jay Cooke & Co. made by the trustées 
thereof, and as a créditer of thatfirm received sundry shares 
of various stocks, which he forthwith, and on June 12, 1879, 
Bold at private sale, without notice to the exécuter of Edward 
Dodge. The amount of the cash dividends received from the 
estate of the new firm, tegether with the amount realized 
from the sale of the stocks distributed by direction of the 
trustées of that firm, net being equal to the amount of the 
deposits made in 1869 by David Eegester, this action is 
breught by his représentative to charge the estate of Edward 
Dodge with the deficiency. 

The law of the case is net doubtful. By the deposits made 
in 1869 with the old firm of Jay Cooke & Ce., Edward 
Dodge, then a member of that firm, became liable for the 
amount thereof. That liability continues, unless facts be 
shown from which an intention on the part of the créditer to 
aceept the liability of the new firm in lieu of the liability of 
the old firm can be fairly inferred. The question, therefore, 
is ■whether the facts above stated are sufficient to warrant the 
conclusion that the liability of the new firm was so accepted 
by the plaintiff. 

In disposiïig of questions of this character, courts hâve 
frequently held that, when the dissolution of an old firm has 
occurred, and a new firm bas agreed to assume the liabilitiea 
of the old firm, but slight ciroumstances are required to jus- 
tify finding an intention en the part of a créditer of the old 
firm, who has notice of the dissolution and of the agreement 
by the new firm, te aceept the liability of the new firm in. 
place of the liability of the old. In Ex parte Williams, Buck^ 
13, the court, speaking of such a case, say: "A very little 
will do." In In re Smith, Knigbt d Co. L. E. 4 Ch. App. 66^ 
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tJie lord justice says : "There is no doubt whatever that if you 
laave an old firm, and either a new partner ia taken into it or 
a new firm constituted, and the assets are taken over by the 
new firm, and the ciistomer, knowing ail ïhese things, after- 
wards goes on and deals with the new firm, you infer aesent 
on his part from slight circumstances." In In re Family In- 
dorsement Soc. L. E. 5 Ch. App. 118, speaking of a case very 
like the présent, it was said : " Very slight évidence, indeed, 
woidd be required to establish that the créditer had taken the 
liability of the new firm instead of the old." 

What, then, are the circumstances in this case tending to 
show assent by the plaintiff to the novation of the debt sued 
on ? In the first place, it will be observed that from the 
time of the publication of this debt as a debt of the new firm 
of Jay Cooke & Go., the creditor — and the représentative of 
David Eegester was then the creditor authorized to coliect 
and to discharge the debt — knew that the old firm of Jay Cooke 
& Co. had dissolved; that Edward Dodge and John W. Sex- 
ton had retired from the business ; that a new firm had been 
formed, containing members who were not members of the 
old firm; and that such new firm had agreed to assume ail 
the liabilities of the old fijrm. The creditor Is also chargea- 
ble with knowledge that the purpose of this agreement made 
by the new firm was to relieve the outgoing parties from 
their liability for the debts of the old firm. The nature of 
the agreement itself disclosed that to be its object. 

This knowledge on the part of the creditor is not wîthout 
significance in ascertaining his intention. If it had been the 
intention of the creditor to maintain intact the then existing 
liability of the retired partner, such ' an intention would 
naturally hâve evoked from the creditor, when he came to 
deal with the new firm in respect to this debt, some positive 
expression of a purpose to avoid a substitution of the liability 
of the new firm in place of the liability of the old. The 
proofs hère fail to show that any expression of such a purpose 
in any form escaped from this creditor. 

The next circumstance deserving attention is the time 
which elapsed before any attempt was nade to enforee the 
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debt as a subsisting liability of Edward Dodge. Tbedeposits 
8ued on came to be known at the time of the bankruptcy of 
the new firm of Jay Cooke & Go., in 1873. Edward Dodge 
lived until 18T7 without the suggestion of'a continuing lia^ 
bility on bis part for this debt from any source. Tbere is no 
évidence that he was insolvent or absent; and the omission 
to make a claim upon him in bis life-time, the other memberâ- 
of the old firm being insolvent, is hardly consistent with the 
position now assumed, that there was no intention to accept- 
the liability of the new firm in lieu of the old. Purthermore, 
no claim was made of the exeoutor of Edward Dodge until 
September, 1878, when the estate of the new firm of Jay 
Cooke & Co. was substantially wound up, which seems to 
indicate that the making of the demand upon the executor of 
Edward Dodge had some connection with the resuit of the 
bankruptcy proceedings of the new firm, and gives rise to the 
suggestion that the intention to maintain a liability Ou the 
part of Edward Dodge was an afterthought. 

In cases of this deseription delay in asserting the liability 
of an ôutgoing partner, when coupled with a dealing with the 
new firm, has often been deemed to be a circumstance tênd- 
ing to show an intention to discharge liability of the old. In 
In re Smith, Knight & Co. already cited, it is said : "The time 
which has elapsed may be more material." 

The next circumstance deserving attention is of more sig- 
nificance. Indeed, it is one that in some cf the cases has 
been considered to be of itself conclusive. This circumstance 
is that when the existence of thèse deposits was disclçsed in 
the bankruptcy proceeding of the new firm, the creditor, 
knowing that he was dealing in respect tothe assets of a new 
firm whieh had agreed to assume the debts of the old firm, 
for thé purpose of extinguishing the liability of the old fijrm, 
adopted the new firm as bis debtors for this very debt. This 
he did in the most formai way, by proving the deposit made 
by David Eegester, with the old firm, as a debt of the new 
firm. The proof was not of a liability by reason of property or 
money received by the new firm, to be applied to the dis- 
charge of debts of the old firm, but the original deposits were 
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proved as a ground of liability. This adoption of the new 
firm as the debtors, coupled with the omission during the 
life-time of the retired partner to indicate, by word or deed, 
the existence of a liability on his part for the debt in question, 
and coupled with the lapse of time that occurred before the 
liability of the retired partner's estate was asserted, appears 
to me to be sufficient, according to the requirements of the 
cases already cited, to justify the inference that the new firm 
was adopted as debtor with the intention that the liability 
of the firm was to stand in place of the liability of the old. 

In some of the adjudged cases less proof than is hère pre- 
sented has been considered suflicient to warrant a similar 
inference. 

In Hart v. Alexander, 2 Mee. & WelL 489, Follett, argueudo, 
says : "If the créditer, by some positive act, adopts a new 
firm as his debtor, the retired partner is discharged." And 
Lord Abinger, in giving judgment, states as the resuit of the 
cases, that "if a new partner comes in, and an account is 
accepted in which the new partner is made liable for the 
balance, that discbarges the old firm, as botb cannot be held 
liable at once for the same debt. " 

In.Zw re Médical Invalid é Général Life Assurance So- 
ciety, {Spencer's Case,) 24 L. T. E. 455, the circumstance that 
the new company and the customer had treated each other as 
insurer and insured, was held to be "complète évidence of 
novation." 

In In re Smith; Knight é Ca., already cited, the case was 
made by the master of the roUs to turn upon. the question 
whether the company had been adopted as debtor. He says : 
"I am of the'opinion there was an adoption of the company 
as the debtor, and that it cannot be treated otherwise. It is 
useless to go into cases, because it is admitted that very 
small things wiU do." The décision of the master of the roUs 
in that case was reversed by the court of appeal upon the 
ground that the circumstance from which the master of the 
rolls found that thore had been an adoption of the company 
as debtor was not sufficient to warrant that conclusion; but 
there was no dissent from the proposition of the master of 
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ihe rolls, that an adoption of the eompany as debtor by the 
creditor, with knowledge, was a fact décisive of the case. 

In Kerwin v. Kerwin, 2 Crompt. & Mee. 627, the opinions 
of Lyndhurst and Bolland proceed upon the assumption that 
the consent of the creditor to take the new firm as debtora 
would be conclusive. In Brown v. Gordon, 16 Beavan, 309, 
great stress is laid upon a fact which appears in this case 
also, that the partners had settled with each other, treatîng 
the debt as a debt of the new firm, 

The conclusion that a novation of the debt in question was 
effected, and the liability of Edward Dodge therefor extin- 
guished, is not at variance with any of the cases upon which 
the plaintiff relies. In Harris v. Farwell, 15 Beavan, 31, the 
creditor proved against the new firm an original obligation of 
the new firm, based upon money paid the new firm to the use 
of the creditor. The case is made to turn upon the particu- 
lar form of the proof of debt. In Hall v. Jones, 56 Ala. 493, 
it is said : "Proof, if made, that the accounts against the old 
firm were restated against the new, would be strong évidence 
from which an agreement (to release the retired partner) 
tnight be inferred." In principle that is this casie. The debt 
due from the old firm of Jay Cooke & Co. was by the creditor 
restated against a new firm, and that for the purpose of shar- 
ing in the distribution of the estate of a firm known.to be in 
nowise liable for the debt, eicept by reason of an agreement 
to assume it, made for the purpose of releasing their retired 
partner from liability. 

In Heath v. Hall, 4 Taunt. 352, the case put is that of 
proving the joint debt in the bankruptcy proceedings of ona 
of two joint debtors, and suing the other debtor in an action 
at law, This is not such a case. In Devagnes v. Noble, 
(SleicKs Case,) Merivale, 562, the question decided was whether 
delaying for the space of eight months after the death of one 
partner, and meanwhile accepting part of the debt from the 
surviving partners, who were liable for the whole, was évi- 
dence of the transfer of the crédit to the surviving partners. 

In Daniels v. Cross, 3 Ves. Jr. 277, the only act done, as 
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stated by tlie court, was receiving interest from the surviving 
partners. 

In Harris v. Lindsay, 4 Wash. 100, the liability of the out- 
going. partner was clearly shown to hâve been extinguished, 
and so the court decided. It is there said (page 273) that 
nq delay to pursue the outgoing partner, which falls short of 
an agreement, express or implied, to take thé paying partner 
9,8 a debtor, will discharge the retiring partner ; and the dé- 
cisive question is stated to be whether the plaintiff had con- 
fprnaed to the agreement made between the parties at the 
dissolution; and the décisive fact considered to be that the 
paying partner "was to be credited with the notes when paid. 
In the présent case we bave an express adoption of a new and 
différent firm as the debtors, and a crédit to that firm of part 
payment of the debt. It is not seen that any différence arises 
from the circumstanee that the acquiescence in the arrange- 
ment, made between the old firm and the new, for a trans- 
fer of the liability of the old debts to the new firm, occurred 
after the new firm had become bankrupt, and not before. No 
inference is created by that delay, because David Eegester, 
the depositor, disappeared before the new firm was formed, 
and the existence of the deposits was not known until the 
bankruptcy. The représentative of David Eegester, upon 
leaming of the debt and of the agreement by the new firm to 
assume it, had the right to take the benefit of that agreement, 
and to accept the new firm as debtors in place of the old 
firm. The acts and omissions under considération were, in 
law and in fact, those of the creditor, and so they bave been 
treated hère, 

I now proceed to consider this case in another aspect, 
which, as it seems tome, is also fatal to the plaintiff's daim. 

The suit is in equity. The plaintiff applies for équitable 
relief, but his.claim is inéquitable. This plainly appears. 
In 1873, when the new firm of Jay Cooke & Co. went into 
bankruptcy, and, the plaintiff was called on to act in respect 
to the debt sued on, it was open to him at once to assert the 
liability of Edward Dodgei for the debt in question. Had he 
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tben done so, and had the liability of Edward Dodge beeri 
then established, a right on the part of Edward Bodge to 
become a créditer of the new firm in the bankruptcy proceed- 
ings would hâve arisen. This was a substantial right lost to 
Edward Dodge by unexcused delay on the part of the plain- 
tiff. Still more, if, instead of dealing with this debt as an 
existing liability of the new firm alone, the liability of Edward 
Dodgé had been asserted and maintained before the estate of 
Jay Cooke & Co. was wound up, those sheres of stock which 
the plaintiff received for this debt would hâve passed to Ed- 
ward Dodge or his représentative, with, of course, the élection 
to sell or to hold them. It is obvious that the distribution of 
those stocks was not made for the purpose of enablihg the 
creditors to turn them at once intomoney. That could hâve 
been done by the assignée in bankruptcy. The object of the 
distribution was to give the creditora an élection to sell or to 
hold thèse stocks. This, too, was a substantial benefit. Its 
value in this case appears by the fact that the stocks distrib- 
uted to the plaintiff as creditor of the new ûrm are now equal 
in value to the debt proved against the ne^' flirm by the plain- 
tiff. The plaintiff has seen fit, without aily cause assigried, to 
adopt a course by which the right to vote as a creditor in the 
bankruptcy proceeding was lost to Edward Dodge, and his 
représentative deprived of the power tô secure his estate 
against loss. 

Having without cause delayed asseïting the liability of the 
outgoing partners during a period of solne ïi^ë years, whereby 
the party was doprived of an opportun^ty. to, take paçt in the 
bankruptcy proceeding of Jay Cooke & Co., and to re-imburse 
himself from the estate of that firm, the plaintiff cannot now ' 
ask a court of equity to exercise its powér in his bëhàlf. The 
right hère claimed is an équitable right.only, and it^ may there- 
fore be met by équitable circumstances. Ex parte ^'endaU,n 
Ves. 522. _ . ■■ '; , ''''"'][ /y"'.',',.;,!,, 

,,,Ihaye not overlooked -the ffl,ct thattÊie deiendftntdià at 
on« time make demànd on the représentative &{ Edward 
Dodge for the paymentbf the debt. now'sued oçi.'VBilï'iiivhis 
demand was not made until 1S78, when the distribution of 
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the estate of Jay Cooke & Co. had been determined upon, and 
when made it was not enforced; on the contrary, the de- 
fendant's déniai of liability was apparently acceded to, for 
the plaintîff commenced no suit at that time, and after that 
time received the stocks distributed by the trustées of Jay 
Cooke & Co., and sold them at private sale without notice. 

Attention should also be called to the fact that the plain- 
tiff makes no tender of the stocks he so received. He wha 
asks equity must do equity. If at this late day the estate of 
Edward Dodge is to be charged with the debt in question, 
equity demanda of the plaintiff that he transfer to the estate 
of Edward Dodge the stocks which Edward Dodge would hâve 
been entitled to receive if his liability had been asserted in 
his life-time. The plaintiff does not do this. Ail that he 
offers is to crédit the amount of the cash dividends and the 
proceeds of the private sale of those stocka. Manifestly, in 
view of the évidence respecting the value of those stocks, it 
would not be for his advantage to make tender of thern ncw. 
But only in that way can he do equity. Failing to do this, 
his prayer cannot be granted. 

JUet an order be entered dismissîng the bill, with costs. 



WiwoN V. WiNTSR and Wîfe. 

(CIrvKll aowrt, W. 2>. 'Wixoomt^ , 1881.) 

L UoBTGAaB — Unattthobized Stipulation. 

In the absence of fraud, the mère fact that a mortgase, drawn 
by the agent of the mortgagor, contained an unauthorized stipu- 
lation, would not avail as a defence to its foreclosure, althongh 
the mortgagor could not read the mortgage, and the same was 
not read to hlm before exécution. 

2. SAun — Bz:$ounoN on Sundat — Wibcokiin Stattttb. 

A mortgage ezecuted on Sunday, wltiiout the knowledge of the 
mortgagee, dated, acknowleâgad, and dellvered on the folio wing 
day, Is not vold under the statnte of Wlsconsln, whlch imxrases a 
fine for any labor or business done on the flrst day of the week. 



WILSON V. WINTEE. 17 

3. SaMB— SAME— ESTOPPEL. 

In such case the mortgagor is estopped from showing that the 
mortgage was executed on a day other than that of which it bears 
date. 

4. Option to Déclare Wholb Amount Due— Notice, 

Wliere a mortgage contains a provision that the mortgagee may, 
at his option, déclare the whole amount due after there has been a 
default in the payment of interest for 10 days, such option must be 
declared at the expiration of 10 days, or within a very short and rea- 
Bonable tlme thereafter. 

5. Same — 8ame— Samb. 

Notice of the mortgagee's option to déclare the whole amount due 
after a default of six weeks was too late under the circumstances of 
this case. — [Ed. 

In Equity. Suit to Foreclose Mortgage. 

J. F. Ellis, for complainant. 

Meggett é Teal, for défendant. 

BuNN, D. J. This action is bronght by the plaintiff, who 
îs a résident of New Jersey, against the défendants, who 
réside in the county of Eau Claire, Wisconsin, to foreclose a 
mortgage for the sum of $1,200, executed by the défendants 
to the plaintifif on July 8, 1878, upon certain land of the 
défendants. The mortgage is collatéral to a bond executed 
by the défendants at the same time. The défendants' answer, 
which is under oath, sets up several defences : First, they 
deny the exécution of the bond and mortgage sued upon. 
Second, they allège that they are Germans by birth, and can- 
not read or write the English language; that they made an 
agreement with au attorney and agent of the plaintifif for a 
loan of $1,200 on five years' time, with 10 per cent, annual 
interest; that to carry out said agreement they executed, 
acknowledged, and delivered the bond and mortgage set out 
in the complaint, which had been prepared for them by the 
plaintiff's attorney, supposing, without reading them, that 
they were a bond and mortgage running five years, with 10 
per cent, interest, payable annually, whereas the mortgage 
was, in fact, so drawn as to fall due in four years' time, and 
the interest was made payable semi-annually; and the mort- 
gage also contained a provision that, in case the interest 
remained at any time overdue for 10 days, it should be op- 

v.e.no.l— 2 
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tional with the mortgagee to déclare the whole sum due, of 
which provision they were ignorant when they signed the 
mortgage. Third, that the bond and mortgage were made, 
exeouted, and delivered ou Simday, the seventh day of July, 
1878, instead of July 8, 1878, the day of their date, and are 
consequently void under the Sunday law. 

There is no évidence whatever to support the first defence. 
There was a great deal of testimony taken in support of the 
the second, but it ail goes but a small way to defeat the 
mortgage. 

The défendant Johann Winter testifies that he applied to E. 
D. Campbell, residing at Augusta, near where défendants 
réside, to obtain for him a loan of money, and offered to pay him 
$50 to get him a loan of $1,200 for five years, at 10 per cent., 
and that Campbell agreed to get it for him ; that after Camp- 
bell had arranged with J. F. EUis, an attorney at Eau Claire, 
to secure the loan, and after EUis had obtained a promise of 
it from the plaintifif, Campbell, who was himself an attor- 
ney, drew up the papers, and presented them to the défend- 
ants for their signatures, stating that they were ail right. 
Défendants thereupon executed the bond and mortgage with- 
out requiring them to be read or explained to them, and not 
being able to read them themselves; and on the next day 
went to Eau Claire and consummated the loan with Ellis by 
delivering thé papers and getting the money, without reading 
the bond and mortgage, or requiring any further explanation 
of their contents. The mortgage contains a stipulation for 
the payment of seini-annual interest on the first day of De- 
cember and June in each year ; is drawn to become due on 
July 7, 1882, four years from date, and contains the option 
clause above referred to. The testimony to show thèse faots 
is quite voluminous, but it constitutes no defence to the 
action. There is no évidence of any fraud. Campbell, 
instead of being the agent of the plaintiff, was the agent of 
the défendants in procuring the loan and drawing the pa- 
pers; and if the" défendants did not understand the stipula- 
tion contained in the bond and mortgage it was their own 
fault. If they did not understand the English langnage, 
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ihere was the greater need on their part of having the writ- 
ingexplained to them before they signed it; and Iheycannot 
set up their own gross négligence in that behalf to defeat a 
written contraet, entered into with ail the solemnities and 
formalities of law. The défendant testifies before the exam- 
iner at great length as to what the terms of the contraet were 
as agreed upon between him and his agent, Mr. Campbell, as 
though it were possible to substitute that agreement in the 
place of the writing itself. 

As to the third and last defence, I think tlie case made by 
the défendants is quite as détective and unsatisfactory. 

The bond and mortgage are dated on July the 8th, which 
fell on Monday. The acknowledgement before J. E. Button, 
the justice, also bears date on that day. Button testifies that 
he took the acknowledgment of both the bond and mortgage 
on that day, in his office at Augusta ; that the défendants 
were both présent in his office at the time. He says : "I was 
sitting at my table where I do my business, and Mr. Win- 
ter and his wife came in, and one of his sons, (I could not say 
which one it was; I was busy writing, I think, at the time,) 
and wanted I should take the acknowledgment of some pa- 
pers. They sat down, and I took the acknowledgment. I 
inquired of them if they signed thèse papers of their free will 
and accord. They did not appear to understand,^— kind of 
looked around, — and their son spoke to them and told them 
what I said, and they turned to me, both of them, and said 
• Yes.' Mr. Schroeder was présent. He came in at some time 
which I cannot testify to. Mr. Winter and this son brought 
the papers there. CampbeU I don't think was présent. They 
took the papers away. It was somewhere along in the morn- 
ing — from 8 to 10 o'clock. I could not say exactly. That 
is the correct date of acknowledgment." 

William Schroeder testifies circumstantially to being prés- 
ent about that time when défendants came into Button's office 
and acknowledged some papers, but he does not know what 
papers, nor the exact time ; but from the circumstances he 
testifies to it was evidently the same occasion testified to by 
"^•itton. The défendants deny, under oath, going before Justice 
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Button at ail to acknowledge the mortgage, but they and their 
sons ail testify that they executed the mortgage at their son's 
house, in Augusta, on Sunday, July 7th. Campbell does net 
remember the day; but they ail agrée that défendants and 
Campbell went to Eau Claire on Monday, the 8th, and con- 
summated the loan by delivering the papers to Ellis for the 
plaintiff, and getting the money. Ellia testifies that he also 
was acting as agent for the défendants in getting the loan for 
them. 

So far as the question of aeknowledgement is concemed the 
défendants admit the acknowledgement under oath in their 
answer, and are, therefore, estopped from denying it on the 
trial. But they allège it was done on Sunday. Besides, I 
think the testimony of Button and Schroeder should b'e taken 
as conclusive that the acknowledgement was made on Mon- 
day, and I so find. 

■As to thé time of the exécution, as that rests wholly on the 
testimony of the défendants and their family, I think I must 
find that it was done on Sunday; and if that fact alone 
makes the mortgage void, then the plaintiff, who was in New 
Jersey, and entirely innocent of any knowledge of the fact of 
défendants breaking the Sunday law in Wisconsin, must suf- 
fer in their stead, while the défendants must be rewarded for 
their crime in the sum of $1,200 ready money. But I amnot 
ready to believe that such is the law. 

I think there is a gênerai feeling among judges that the 
courts hâve gone quite far enough in holding con tracts void 
that bave been entered into on Sunday. If the question 
were unadjudicated I would, for one, think it going far enough 
to hold that where the parties are mutually guilty, the court 
would not lend its aid to enforce a strictly executory contract 
entered into on Sunday ; but that when the contract is fully 
executed on one side, and the considération passed, as in the 
borrowing of money or sale of and delivery of property, to 
require the defaulting party to restore the considération and 
perform his agreement. According to some of the décisions, 
if I borrow a thousand dollars of my neighbor on Sunday, 
promising to return it at some future day, there is no con- 
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tract, either express or implied, which ihe courts will enforce 
against me to repay the amount, not even though I renew the 
promise on a subséquent week-day, because the contract be- 
jng void there can be no affirmation, there being nothing to be 
affirmed. This may be, and doubtless is, from the promises 
assumed, logical enough, but it will not be claimed for the 
law, as it stands, that it metes out a very exalted species of 
justice. The statute simply provides that any person who 
shall do any labor or business on the first day of the week, 
except Works of necessity and charity, shall pay a fine of 
$10, 

The law itself, for what it was intended, which was to make 
the doing of labor on Sunday a m isdemeanor, is, as every- 
body knows, a dead letter on the statute book. It is too 
often violated by persons belonging to almost ail classes, and 
during a résidence of over a quarter of a century in the 
state I hâve never known a single prosecution under it. The 
statute is never invoked except by defaulting défendants, who 
are seeking to take advantage of their own wrong to défeat 
and get rid of paying a just debt. But I know of no décis- 
ion, and hâve been ref erred to none on the argument of this 
cause, that holds a contract void because one party, unknown 
to the other, in the private recesses of his own home, draws 
up and signs a mortgage on Sunday, dates and acknowl- 
edges it on a week-day, and on a week-day consummates 
a contract for the borrowing of money, on the faith of the 
mortgage, with a person who is innocent of any knowledge 
that the law bas been violated. Such law would indeed 
be a disgrâce to the jurisprudence of any âge or country, 
That is îjust this case, and I think it safe to say that the 
statute will be fully vindicated by a prosecution and fine of 
the offending parties in a court of justice of the peace, with- 
out punishing the innocent and rewarding the guilty by a 
forfeiture of the sum loaned. 

The vital defect in the defendant's defence is that it is not 
true. The contract was not made on Sunday. The draw- 
ing up and exécution of the bond and mortgage were a step 
necessary for the défendants to take in order to consummate 
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the loan. But it did not of itself constitute a contract. No- 
body was bound by it, and there was no contract made until 
the delivery of the money and papers on Monday. Besides, 
the papers being dated on the 8th, which was a week-day, 
and the plaintiflf having no reason to suppose they were not 
executed on that day, the défendants are undoubtedly es- 
topped from showing that they were really execited on 
another day, which was Sunday, because such a proceeding 
would operate as a gross fraud upon an innocent party. 

There is only one other question, which is whether the 
piaintifï is entitled to a foreclosure for the entire amount of 
principal and interest, the principal not being due yet by the 
terras of the mortgage. The first six months' interest fell due 
on Décember, 1878. It was not paid, nor has any interest 
ever been paid. But the notice of the plaintiff's option to 
déclare the whole amount due was not served until February 
7, 1879, some six weeks after the ten days had elapsed, dur- 
ing which the défendants might pay the interest before the 
piaintifï could elect to déclare the principal due. I think 
this was too late, and that the option should bave been de- 
clâred at the expiration of ten days, or within a very short 
and reasonable time thereafter; and that the plaintiff's 
decree should be for the foreclosure of the mortgage for 
default in the payment of interest. 

Decree of foreclosure for the piaintifï, with costs. 



PECK V. COMSTOCK. 

(Circuit Court, W. D. Wisconsin. February 18, 1881.) 



. 1.-. 



1. Tax Deed — Statutk of IinaTATiows — Wisconsin Rev. St. S 1210. 
The omission of a redtal In a tax deed, under the statutes of 
Wisconsin, of the prevlous Issue of an Irregular tax deed, does 
not prevent the runnlng of the statute of limitations. — [Ed. 

Demurrer. Suit to set aside Tax Deed. 
Walter S. Bames, for complainant. 
John C. Spooner, for défendant. 
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BcNN, D. J. This action is brought by the complainant, 
Tvlio résides in Micbigan, to set aside and cancel a tax deed 
upon certain land lying in the county of Burnett, in the 
jitate of Wiseonsin, upon which the plaintiff holds a mortgage 
«xecuted by one William S. Patrick. The mortgage has been^ 
foreclosed, and the time of rédemption has expired, but no 
sale has been made. The land was sold for taxes in May, 
1874, for the taxes of 1873, and certificates of sale duly 
issued, which were afterwards duly and regularly assigned to 
the défendant, who, on May 31, 1877, the time for redeemirig 
the lands from sale having expired, took out a tax deed from 
the clerk of Barron county, in which the lands then lay, 
which deed was, however, irregular and void upon its face 
from being sealed with the clerk's private, instead of his 
officiai, seal, as the law requires. This irregular deed was 
acknowledged and recorded. On August 4, 1877, the défend- 
ant, Comstock, ascertaining that his deed was irregular, ap- 
plied to the clerk to hâve a new deed igsued, without, how- 
ever, complying with the statute, which requires notice of 
such application to be given by publication. The clerk 
thereupon issued a new deed, which, as a first deed, is strictly 
regular in form, and sufficient in ail respects to convey the 
title in the land to the défendant, aU the previous tax pro- 
«eedings being conceded and alleged in the complaint to be 
regular and valid ; but as a second deed it is irregular and 
void, because it does not recite, as the statute requires in such 
cases, the issuing of the previous irregular deed. The billis 
■quite spécifie in its allégations of the regularity of the tax 
proceedings up to the issuing of the deeds, perhaps for the pur- 
pose of showing that the deed sought tobe set aside con- 
stitutes a doud upon the plaintiff's title. It appears upon 
the face of the complaint that the time within which actions 
are aUowed to be brought under section 1210, Eev. St., to 
set aside or cancel a tax deed had expired when this actioii 
was brought; and the défendant demurs to the complaint on 
this ground, as well as that the facts set forth are insufficient 
to entitle the plaintiff to relief in equity. 

The question for détermination is whether or not the statute 
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of limitations runs upon the deed. I think it does, and that 
the demurrer must be sustained. Witliin the décisions of 
the suprême court of Wisconsin, which I feel bound to follow 
on this question, I think there can be little room for doubt. 
It is claimed by complainant that the tax deed is void, and 
therefore the statute does not run upon it. But, within the 
cases of Marsh v. The Supervisors, 42 Wis. 502 ; Philleo v. 
Hiles, 42 Wis. 527; and The Oconto Co. v. Jeirard, 46 Wis, 324, 
the deed being void does not prevent the application of the 
statute. And such I understand to be the uniform holding of 
that court and the settled construction placed upon the stat- 
ute. Edgerton v. Bird, 6 Wis. 527;' Lawrence v. Kinney, 32 
Wis. 281; Wood v. Meyer, 36 Wis. 308; Flill v, Kricke, 11 
Wis. 442; Knox v. Cleveland, 13 Wis. 245; Milledge v. Cole- 
man, 47 Wis. 184. 

The deed in this case sought to be set aside is conceded to 
be perfectly regular on its face as a first deed. It is, in faet, 
just such a deed as. the défendant was entitled to receive 
when he took out the irregular deed on the thirty-first of May. 
It is sufficient on its face, and does prima facie convey a com- 
plète title in fee to the land. It is only by going outside and 
beyond the deed itself and the record thereof that the irregu- 
larity can be shown which would avail to avoid the deed, if 
the inquiry had been instituted within the time when such 
inquiry would hâve been proper. See Guest v. City of Brook- 
lyn, 69 N. Y. 573 ; Marsh v. City of Brooklyn, 59 N. Y. 283. 

If Comstock had brought an action of ejectment to recover 
the lands, then it is clear that the introduction of this deed in 
évidence would hâve supported his claim of title, and that it 
would devolve upon the former owner to show affirmatively the 
irregularities which would go to render the deed void in fact. 
This is one of the very inquiries intended by the statute to close. 
The statute of limitations is one of repose, and it would answer 
but a poor purpose if it had no eflfect to eut off inquiries, the 
resuit of which would be to show that the deed was not merely 
voidable, but void in fact. Hère the officer had full power 
and jurisdiction to issue a tax deed, and the défendant was 
entitled to one conveying full title to the land. Under the 
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décisions of the suprême court before the statute was passed 
requring notice to be given on application for a second deed, 
the défendant would hâve been entitled to just such a deed aa 
this, and it would hâve conveyed a title in fee to the land. 
The statute was passed requiring notice of the application 
to be given, and certain other formalities to be observed 
which were not observed in this case, and the non-observ- 
ance of which it is conceded rendered the deed void in fact. 
But it cannot be likened to a case where there is a total want 
of power to issue a deed. If it were possible to conçoive dif- 
férent degrees of voidness, it seems clear that the deed is no 
more void in this case than one where there bas been no 
assessment, as in Marsh t. The Supervisors, or where there 
bas been no notice of sale of the land, or where the land bas 
been sold to raise moneys in part that constituted no por- 
tion of thetax levied, as in Milledge y. Coleman, 47 Wis. 184, 
where itwas held that the statute run upon the tax deed. >In 
ail those cases it was not possible that there could be any 
valid tax deed on the sale, while hère there could hâve been, 
as the proceedings up to and including the sale were ail reg- 
ular; and if the statute runs in those cases it is évident that 
it does in this. 

In that case, which is the last expression of the suprême 
court on the question, the court say: "In the very récent 
case of Oconio Company v. Jerrard, 46 Wis. 317, the effect of 
the tax deed where the statute had run was very fully con- 
sidered. In that case. there was no pretence that the tax for 
vi'hich the deed was issued proceeded upon a regular, fair, 
and equal assessment of the property to be taxed. A more 
fundamental and fatal defect in the tax proceedings than 
this could not well exist since a valid assessment is the foun- 
dation of the tax. In answer to the argument that the 
statute was not intended to apply to such a case, and that 
the deed could be impeached for a radical defect, the chief 
justice uses this language: 'The respondents had their day 
to impeach the tax proceedings and avoid the tax deed; then 
they might hâve said that the groundwork was so defective 
that there was no tax. This they did not then do, and they 
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are now too late to do it. They suffered the statute to purge 
the tax. proceedings of ail defects, to raise the tax deed above 
impeachment. Their objections may be ail well founded, but 
they came out of tirae. What the respondents might bave 
said they cannot now say. The statute bas left them like 
one estopped to spea^ the truth, because they did nbt speak 
it when they might.' That bas been the construction uni- 
formly given by this court to the statute of limitations in 
relation to tax deeds. It bas been uniformly held in a mul- 
titude of cases that, as against the grantee of a tax deed, the 
statute puts at rest ail objections against the validity of a 
tàx proceeding, whether resting on mère irregularity or going 
to the groundwork of the tax. The statute makes a deed 
valid on its face prima facie évidence, as soon as executed, of 
the regularity of ail proceedings from the assessment of the 
land inclusive to the exécution of the deed, and the effeot of 
aU the décisions is that, when the statute bas run in favor of 
the grantee, the deed becomes conclusive to the same extent. 
The terms of the statute bar any action to recover possession 
of land sold and conveyed by deed for non-payment of taxes, 
and the leamed counsel for the respondent contends that to 
bring a tax deed within the statute the validity of the tax 
and of the sale must be established. Such a construction 
would go far to make the statute a dead letter. The statute 
was designed to protect things de facto, not things de jure. 
When there bas been an actual attempt, however defective in 
détail, to carry out a proper exercise of the taxing power, the 
statute applies; and the trouble with the argument is that 
in such a case, saving the instances excepted by the statute 
itself after the statute bas run, the tax deed itself oonclu- 
Bively establisbes the validity of the tax and of the sale." 
Demurrer is sustained and judgment for the défendant. 
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Johnson v. Lewiîs and others. 

(Circuit Court, E. D. Arkansiu. , 1881.) 

1. Trust — Partnetiship. 

Where a trust ia created by deed, which contemplâtes the purchase 
of municipal bonds, (the légal title to wliich is vested in the trustées,) 
by a fund raised by the sale of certiflcates payable to bearer, which 
entitles the holder to participate in the income and in the distribu- 
tion of the securities by a drawing, in a mode prescribed in the deed, 
the relation of partners does not exist between the certiflcate holders. 
Whether such a trust ia illégal under the English companies act, 
1862, qumre. 

1. Nbgotiablb Paper — Titlb of Purchaseb. 

The rule that the purchaser of a chattel acquires no better title 
than his vendor possessed has no application to negotiable paper. 
* The party who takes sxich paper before due for a valuable considéra- 
tion, without knowlcdge of any defect of title, and in good faith, 
holds it by a title good against ail the world. 

In Equity. 

Palmer de Nicholls, Tappan é Hornor, and Charles C. Wa- 
ters, for plaintif. 

Eben W. Kimhall, for défendants. 

Cald'wbll, D. J. The plaintiff was the holder of $10,000 
in negotiable bonds issued by the eounty of Phillips^ in this 
state, which he placed in the hands of W. N. Coler, on the 
twenty-sixth day of June, 1874, "to be sold at 60 cents, and 
accounted for at same, less a commission of 2|- per cent." 
Coler sold the bonds to the Municipal Trust, of London, Eng- 
land, in October, 1874, for 85 cents on the dollar, receiving 
a part of the priée agreed to be paid therefor in cash, and the 
balance in eertificates of the trust. Suit was afterwards 
brought against the eounty on the bonds, and judgment recov- 
ered thereon in favor of the trust, and the judgment assigned 
to Lewis. Thereupon the plaintiff filed this bill, in which he 
seeks to reclaim the bonds and their proceeds upon the 
alleged ground that Coler had never accounted to him for the 
bonds, and that he transferred them to the trust for money 
and eertificates of stock in fraud of plaintiff's rights, of which 
the agents of the trust had full notice. 
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The trust was constituted by a deed dated the fifteenth day 
of December, 1873, which was made between certain parties 
of the first part, styled "the trustées," certain parties of the 
second part, called "the committee," and certain parties of 
the third part, called "the covenantees." 

The scheme contemplated subscriptions to raise a fund for 
the purpose of purchasing bonds of munioipalities within the 
United States. The bonds were to be purchased by "the 
committee" named in the deed, and placed in the possession 
of the banker of the trust by the trustées. Subscribers to the 
fund received certificates, payable to the bearer, which en- 
titled the holder to participate in the distribution of the 
profits and proceeds of the trust investments by a drawing 
in a mode set out in the deed, which, in some of its featurçs, 
closely resembled a lottery. The capital of the trust was fixed 
by the deed at £350,000. The committee of the trust pur- 
chased from Coler bonds, including those of Phillips county, 
valued at £217,550 12s. and lOd., for which he was paid in 
cash £135,000 12g. and lOd., and the remaining £82,555 
was paid him in certificates of the trust, which two witnesses 
testify were, at the time, par or a little under. The trust was 
not a corporation or joint-stock company or partnership, but 
a trust formed by deed of settlement for the purpose of secur- 
ing investments. The trustées were the légal owners of the 
trust property, and the business of the trust was managed by 
them and "the committee" oreated by the deed for the bene- 
fit of the certifieate holders, who were Etrangers to each other, 
and who entered into no contract between themselves, nor 
with any trustée on behalf of each other, and were not, there- 
fore, partners. 

It is a question whether this trust was not obnoxious to 
the provisions of the English companies act, 1862, and illégal. 
According to the opinion of the master of the rolls in Syke» 
V. Beadon, Solicitors' Journal, April 12, 1879, p. 464, it was; 
but in Smith v. Anderson, reported in London Times, July 
17, 1880, the court of appeal overrule Sykes v. Beadon. 

The question is not material in this case, for in any event 
the certifieate holders who contributed the money to purchase 
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and pay for the securities are in equity entitled to them, and 
their proceeds, to be distributed among them according to the 
Bcheme of the deed, or in some équitable mode. 

The évidence shows very clearly that the bonds were pur- 
chased from Coler in good faith before their maturity, and 
without notice of any defect in Coler's title or authority to 
sell. The only witness whose testimony tends to impeach 
the plaintiff 'b title is Coler himself, who testifies that he in- 
formed one or two persons, sustaining the relation of agents 
or managers to the trust, that the bonds were not his prop- 
erty and that he had no authority to use them as he was 
doing. It is improbable that he made any such statement to 
any one when he was anxiously seeking to dispose of the 
bonds; and he is flatly contradicted on ail points by the per- 
sons to whom he claims he made the statements, and by the 
members of the committee, who alone had authority to pur- 
chase bonds, and who testify they were purchased in good 
faith. In the written agreement entered into for the sale of 
the bonds to the trust, he deseribes himself as "a dealer in 
American municipal bonds," and as having the possession 
and control over a large number of such bonds, "which he is 
duly authorized to sell and dispose of," and it is not reason- 
able that on the eve of consummating a sale of a million and 
a quarter of bonds, which he had been working for months to 
bring about, he would make a voluntary confession of want 
of authority which would at once put an end to his enter- 
prise. Besides, his conduct in the transaction is not such as 
to inspire confidence in his honesty or veracity. He received 
the bonds to sell at 60 cents, for which he was to receive 2J 
per cent, commission. He sold them for 85 cents, receiving 
nearly 60 cents of this sum in cash, and certifieates of the 
trust for the balance, worth at the time par or a little under, 
and bas never paid Johnson, from whom he received the bonds 
for sale, a single cent. The défendants having purchased 
the bonds from Coler in good faith are entitled to retain them. 

Mr. Story says : "If an agent is entrusted with the disposai 
of negotiable securities or instruments, and he disposes of 
them by sale or pledge, or otherwise, contrary to the orders 
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of his principal, to a honafide holder without notice, the prin- 
cipal cannot reclaim them. The reason is that the principal, 
in ail such cases, holds ont the agent as having an unlimited 
authority to dispose of and sell such instruments as he may 
please." Story on Agency, § 228. 

The common-law ruie that the purchaser of a chattel ac- 
quires no better title than his vendor passed, has no appli- 
cation to negotiable paper. "The possession of such paper 
carries the title with it to the holder. ' The possession and 
title are one and inséparable.' The party who takes it beforo 
due for a valuable considération, without knowledge of any 
defect of title, and in good faith, holds it by a title good 
against ail the world. Suspicion of defeot of title, or the 
knowledge of circumstances which would excite such suspicion 
in the mind of a prudent man, or gross négligence on the part 
of the taker at the time of the transfer, will not defeafc his 
title. That resuit can be prodiiced only by bad faith on his 
part. The burden of proof lies on the person who assails the 
right claimed by the party in possession." Murray v. Lard- 
ner, 2 Wall. 110; Hotchkiss v. National Bank, 21 Wall. 354. 
Tested by thèse settled rules the plaintiff's case fails. 

Injunction dissolved and bill dismissed. 



State of Indiana ex rel. Eice v. Baldwin and others. 

(OircuU Oourt, D. Indiana. February 24, 1881.) 

1. Attachment — Undbr-Filing Greditor— Relbase of Attachbd 

PhOPBKTY— LlABIIilTT OF SHERrFP— StATUTBS OF INDIANA. 

In the State of Indiana an under-flling créditer in an attachment 
proceeding, not dismissed of record, has a right of action against the 
sherifl and his sureties for the prior reiease of the attached property, 
without notice, under an agreement between the original parties to 
the attachment suit. — [Ed. 

Civil Action. 

GrEESHAM, D. J. The complaint avers that on the twenty- 
second day of September, 1876, Jason Wilson and Adam 
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Wolf began an action in attachment in the Grant circuit 
court against Isaac Crosslet, John B. Graves, Samuel Pugh, 
and Daniel Mitchell ; that on the same day the writ of 
attachment which came into the hands of Lancaster D. 
Baldwin, as sheriff, was levied by him on a lot of lumber, 
shingles, and laths, of the value of $5,000, the property 
of the attachment défendants ; that on the first day of 
Pebruary, 1877, while the suit and attachment; prooeeding 
■were still pending and undisposed of, the relator, Charles 
Bice, filed his complaint, affidavit, and bond in attachment, 
under the proceeding of Wilson and Wolf, and became en- 
titled to the benefit of the same; that on a subséquent day 
Wilson and Wolf appeared in open court and dismissed their 
action and attachment ; that thereaf ter, to-wit, on the twenty- 
sixth day of September, 1877, Eice recovered judgment against 
the attachment défendants on his cp,use of actionfor $3,619.94, 
and at the same time obtaiued an order for the sale of the 
attached property, and an application of the proceeds to the 
payment of his debt ; that without the authority or orders of 
the court Baldwin allowed the attached property to be taken 
from his custody and to be wasted, sold, and otherwise dis-" 
posed of, and failed and refused, upon proper demand, to 
deliver the same to his successor in officp to be sold under 
the order of the court ; and that Baldwin and the sureties on 
his bond are liable to the relator for the value of the attached 
property. 

In the ninth paragraph of their answer, after admittîng 
the commencement of the action and proceeding in attach- 
ment by Wilson and Wolf, and the levy by Baldwin on the 
lumber, shingles, and laths, under the writ of attachment, as 
stated in the complaint, the défendants aver that before the 
relator filed his complaint, affidavit, and bond, and attempted 
to become a party to the original proceeding, Wilson and Wolf 
and the attachment défendants agreed that one Mitcbiell, the 
agent of the attachment défendants, sbould take possession 
of the attached property, sell the same, and apply the proceeds 
to the payment of Wilson and Wolf 's debt ; that, by direction of 
Wilson and Wolf and the attachment défendants, Baldwin, the 
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sheriff, permitted'Mitchell to take possession of the attached 
property, sell the same, and with the proceeds, on the elev- 
enth day of January, 1877, pay Wilson and Wolf s debt in full; 
that on the last-named day it was agreed by the parties, no 
other créditer having then become a party to the attachment 
proceedinga, that the suit should be at once dismissed; but, 
by neglect, the same was not done until af ter the first day of 
February, 1877, when the relator filed his complaint, affidavit, 
and bond, as aforesaid, and the attached property was thus 
sold, the debt of Wilson and Wolf paid, and the agreement for 
the dismissal of the suit and attachment proceedings entered 
into in good faith, and without any knowledge that the re- 
lator or any other créditer intended to file thereunder. 

The tenth paragraph of the answer is in substance the same 
as 'the ninth. 

There is a demurrer to the ninth and tenth paragraphs of 
the answer. 

Section 165 of the Indiana Code makes a writ of attach- 
ment a lien upon the property of the attachment défendant 
from the time it is delivered to the sheriff. Section 186 
authorizes any creditor of the défendant, upon filing the proper 
affidavit and bond, to become a party to the action and at- 
tachment proceeding at any time before the final adjustment 
of the suit. Section 187 déclares that a dismissal of the action 
or proceeding in attachment shaH, not operate as a dismissal 
of the action or proceeding of any subséquent attaching cred- 
itor. Section 192 déclares that the money realized from the 
attached property, after pàying ail costs and expenses, shall 
be paid to the several creditors in proportion to the amount 
of their several claims. 

In Shirk v, Wilson, 13 Ind. 129, it was held that the claims 
of other creditors filed under an attachment suit are liens 
from the time the original writ was placed in the hands of 
the sheriff, 

The records in the clerk's office showed that Wilson and 
Wolf s suit in attachment was pending, and that the sheriff 
had levied on property of the attachment défendants when 
Eice filed his complaint, affidavit, and bond. The plaintiffs 
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negleeted to dismiss their suit, as they had agreed to do, and 
the défendants negleeted to hâve the suit dismissed, as théy 
înight hâve done. The dismissal by Wilson and Wolf, aftèr 
Rice had become a party to the proceeding, had no effeot on 
any rights which Eice had acquired. While Baldwin was 
not a party to the attachaient suit, he was interested in hav- 
ing that suit dismissed before other creditors filed under it. 
But he negleeted to inform the court of the payment of Wil- 
son and Wolf s debt, the agreement to dismiss, and the dis- 
position that had been made of the attached property, and 
Eice took the necessary steps to become an under filing créd- 
iter, and proceeded in the regular way to judgment on his 
claim. The court also found that the property which the 
sheriff had seized was subject to the lien of Eice's attachment, 
and ordered that it be sold to pay his debt. Baldwin and his 
Bureties are now sued because Baldwin failed to deliVer the 
attached property to his successor in office for exécution, and 
the defence is an indirect attack on the order of the court- 

The court could, and perhaps would, hâve permitted Bald- 
win to set up the agreement between the original attachment 
plaintiffs and défendants for the dismissal of the suit in oppo- 
sition to Eice's motion for an order to sell the attached prop- 
erty and hâve the proceeds applied to the payment of his debt. 
Adams v. Balch, 6 Me. 188; Draine on Attachment, § 304. 
But iinding that the original suit in attachment was pending 
on the docket, that there had been no "final adjusfcment" of 
it by dismissal or otherwise, was Eice bound to go further and 
inquire whether there was any private or outside agreement 
for its dismissal ? I think not. What effect it would hâve 
had if, before taking the necessary steps to become an under 
filing créditer, Eice had known of the payment of Wilson and 
Wolf's debt, and of the agreement to dismiss the suit, is not a 
question now before the court. The attached property was 
in the custody of the court for the benefit of Wilson and Wolf, 
and ail other creditors who saw fit to become parties to 
the proceeding. While t^^ case remained on the docket, 
unless the défendant substituted a bond for the attached 

v.6,no.l— 3 
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property, Baldwin was bound to hold it, notunder the orders 
of the plaintiffs, as in the case of an ordinary exécution, but 
under the orders of the court, and hâve it forthcoming when 
demanded for exécution. IJis failure to do this was a neglect 
of his officiai duty, whereby Eice acquired a right of action 
against him and the sureties on his of&cial bond. The sur- 
reïider of the attached property to Mitchell, by direction of 
Wilson and Wolf and the défendants, was of course a pro- 
tection to Baldwin against them. Eice is entitled to such 
damages as will indemnify him for Baldwin's neglect of offi- 
ciai duty. 

: Whether Eice :is entitled to recover nominal damages only, 
or the amount of his debt, if the value of the attached prop- 
erty was enough to pay the debt, or an amount equal to what 
his jjro rata share would hâve been had there been no agree- 
ment tô dismiss ànd the property had been held for exécu- 
tion, need not now be decided. It is suffieient, in overruling 
the demurrer, to say that Eice had a right of action. 



Ex parte Lanb. 
(DÎBtriet Court, D. Miehigan. Januaiy 31, 1881.) 

1. EXTItADITION — CoMPLArNT AND WakBANT. 

A complaint and warrant in an extradition case «hoTild sTiow upon 
their face that the commissioner issuing the wanuui is duiy empow- 
ered to act in cases of that description. 

S. Bamb — Habbas Corpus. 

Quœre, whether the court, upon Tiabeai corpus, wpuld he bound to 
treat a warrant détective in this particular as null and void. 

3. Canada — Judiciai. Notice. 

The court may take judiciai notice of the fact that the dominion dl 
Canada is a British possession, 

4. Complaint— Common-Law Offbnce. 

A complaint charging an ofCence at common law is good, notwlth- 
standiug it concludes " against the fdrm of the statute,' ' etc. la such 
case no proof of the foreign statute is required. 
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6. SAME— IkFOIîMATION AND BÈtîEB".» 

A complaint made simply upon information and belief is fatally 
defective, and gives tlie commissioner no jurisdiction. , r 

6. Bamb — Same— OïTiciAL Représentative. 

If the person making the complaint haa no p'ersonal knowledge of 
the facts, it should appear ttiat he isa représentative of tlie foreiga 
government, acting in an officiai çapacity, or he' sliould produce an 
indictment against the party charged, or dépositions tending to show 
bis guilt, or at least set forth with particularity the sources and détails 
of his information, that it may appear that the arrest of tlie party ïs 
eought upon something more than a rumor or suspicion ofJii6 'gnilt. 

7. Same— Ambndmbnt bt Commissioner— Obbtiobabi. 

The commissioner has no power to amend the complaint or warrant, 
or to supply defects by his certiflcate, after the case is closed and a 
■writ of certiorari is served upon him to produce the record of his pro- 
ceedings. 

This was a writ of habeas corpus and certiorari to review 
the proceedings had before Darius J. Davison, United States 
commissioner, with référence to the application of the Cana- 
dian authorities for the extradition of the petitioner, Oliver 
Lane. Under the writ of habeas corpus the marshal retumed 
that he held the prisoner in custody by virtue of a mittimus 
from the commissioner to await the order of the gecretary of 
state. To the certiorari the commissioner returned a ïecord 
of the proceedings in the cause. 

A. E. Hawes, for petitioner. 

J. W. Finney, Asst. U. S. Dist. Att'y» for prosecution. 

Bkown, D. j. Several objections were taken to tho regu- 
larity of the proceedings before the commissioner, which I 
proceed to consider in their order, 

1. That the complaint nowhere recites the appointaient 
of the commissioner, nor that he is empowered under the 
laws of the United States to entertain complaintS or issue 
warrants in extradition cases. The complaint purports to 
be made by Alexander B. Baxter, of Chatham, in the prov- 
ince of Ontario, "who, being duly swom, saith, that on Mb 
best knowledge, information, and belief," etc. ; and purports 
to be swom to before D. J. Davison, United States extra- 
dition commissioner for the eastern district of Michigan 
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The commissioner, however, certifies that the word "extradi- 
tion" was interlined after the conclusion of the testimony, 
and without the knowledge or consent of the petitioner. I 
doubt the power of the commissioner to make this amend- 
ment at the close of the proceedings, and after his attention 
had been called to the defect. If this can be rightfully done, 
then almost any defect in the proceedings might be amended 
after the attention of the commissioner had been called to it. 
For the purpose of this case, therefore, I will treat the com- 
plaint as it stood before the amendment was made. I think 
that in a complaint before a commissioner, and in the sub- 
séquent proceedings before him, he ought to be described as 
a commissioner of the circuit court of the United States, 
specially authorized by said court to take cognizance of 
applications for extradition, or by words of similar import, 
since he is not authorized by virtue of his gênerai appoint- 
ment as commissioner of the circuit court to assume juris- 
diction of this class of cases. Eev. St. § 5270. 

In the case of Re Farez, 1 Blatchf. 345, objection was taken 
to the proceedings on the ground that the warrant did not 
show that the commissioner was appointed by the court to issue 
the particular warrant, but it did appear upon the face of the 
warrant that he was appointed to issue warrants in ail cases 
of extradition falling within the acts in question, and it was 
held sufficient. It had been previously held, however, in a 
case against the same party, that a warrant which did not 
show upon its face that the commissioner issuiug it was au- 
thorized to act in extradition cases was void. Re Farez, 7 
Blatchf. 34; see, also, Ira Re MacdonneU, 11 Blatchf. 86. 

In the cage of the United Statesy. Stowell, 2 Curtis, 153, an 
indictment for obstructing the marshal in the service of war- 
rant for the rendition of Anthony Burns was quashed, 
upon the ground that the warrant set forth simply that it 
was issued by a commissioner of the circuit court, without 
averring that he was such a commissioner, as was particu- 
larly described in the act of September, 1850; and it was 
further held that such defect could not be aided by referring 
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to the records of the court showing that the commissioner 
was authorized to issue the warrant. Hence, I think it 
should appear that the person taking the complaint and issu- 
ing the warrant is not only a commissioner of the court, 
but is one authorized to act in extradition cases, I should 
be loth, however, to hold that the proceedings were void upon 
this account, since I am by no means certain but that the 
court, upon an application for discharge upon a writ of habeas 
corpus, would be bound to take judicial notice of the fact that 
the commissioner had been appointed for this purpose. If a 
third person had been indicted for resisting a marshal in the 
exécution of this warrant, I should hâve no doubt that the 
décision of Justice Curtis would apply, and that it would b© 
necessary to make a more particular averment in the indict- 
ment. 

Without expressing a more decided opinion upon the eflfect 
of the omission in this case, I proceed to the considération of 
the next objection, 

2. That although the complaint charges that said Lane 
committed the crime of forgery, and of uttering forged paper, 
at Eondeau, in the province of Ontario, there is nowhere in 
the proceedings any averment or proof that the province of 
Ontario is within the territorial domain of Great Britain. 
There is nothing in this objection. Undoubtedly, it should 
be averred and proved that the town within which the offence 
is cbarged to hâve been committed is within the province of 
Ontario ; but I think the court may take judicial notice of the 
fact that this province is a British possession. There has 
been a good deal of discussion in the books as to what facts 
may be within the judical cognizance, but I think a court 
may safely take notice of such facts as are within the knowl- 
edge of every intelligent person in the community, There is 
scarcely a sehool-boy in the state who does not know that the 
great dominion that lies upon the other side of the Détroit 
river is a part of her majesty's possessions, and it is asking 
too much of a judge to shut his eyes to this fact. Peyroux v. 
Howard, 7 Pet. 324, 342; The Apollon, 9 Wheat. 374. 
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3. Objection is also taken upon the ground that the offence 
is charged to hâve been committed "against the statuts in such 
case made and provided," and that there is no proof of any 
statuts in the province of , Ontario punishing the crime of 
forgery, It seems to hâve been formerly the law that where 
an pffenee was punishable at common law only, and yet the 
indictment averred it to hâve been done against the form of 
the statute, it should be quashed. Later authorities, how- 
ever, hold that this is mère surplusage, if the oSence be in 
fact a common-law crime. 1 Bishop on Criminal Proceed- 
ings, § 349. Whether a party could be extradited for a forgery 
under a spécial act of the province of Ontario, which was not 
a forgery at common law, it is unnecessary liere to détermine. 
I hâve no doubt, however, that where the oSence committed 
is a forgery at common law, the foreign government has a 
right to take proceeJings for extradition. It may be safely 
asBumed that there is a provincial statute punishing the com- 
mon-law crime of forgery. If, however, the party were shown 
not to be guilty of a common-law forgery, it would be incum- 
bent upon the prosecution to show a statute covering the 
offence. 

4. The complaint is made upon information and belief, 
and in this respect I think it is fatally defeetive. The statute 
requires a complaint upon oath, and I think it is not satisfied 
by a simple allégation that the complainant is informed and 
believes the petitioner to hâve committed the offence, or, in 
the language of this complaint, that upon the "best knowl- 
edge, information, and belief" of complainant, défendant is 
guilty. A person may swear that he has reason to believe, 
and does believe, that a person has committed a crime, al- 
though his reasons may amount to little more than mère sus- 
picion, without laying himself open to a charge of perjury. 
This, however, is not a complaint upon oath, within the 
meaning of the statute. The personal liberty of a citizen 
ought not to be interfered with upon an allégation so loosely 
framed. It is very singular that there are so few cases in 
which the requirements of a proper complaint upon oath are 
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dîscussed, but I think, as a gênerai rule, a mère allegatioh 
that the complainant has reason to believe, and does believe, 
is insufficient. Such was the ruling in Ex parte Smith, 8 
McLean, 135, and such, I think, is the inference to be drawn 
from the language of the court in Washburn V. People, 10 Mich. 
372, in which a distinction is drawn between complaints, and 
jurats of a prosecuting attorney attaehed to informations 
made after preliminary examinations before a magistrate. 

This is certainly the rule in analogous cases. Thus, affi- 
davits upon information and belief alone are insufficient to 
authorize the àrrest of a fraudulent or absconding debtor. 
Smith V. Luce, 10 Wend. 257; Matter of Èliss, 7 Hill, 187; 
Proctorv.Prout, 17 Mich. 473, 

• In cases of injunctions, the rule is that the material facts 
must be sworn to positively, and by a person having knowl- 
edge of such facts. Waddell v. Bruen, 4 Edwards, Ch. 671; 
Annstrong v. Sandford, 4 Minn. 49. 

So, also, with regard to dépositions attaehed to a pétition 
for an adjudication of bankruptcy, it has usually been held 
that such dépositions, as to the acts of bankruptcy, must be 
such as to constitute légal testimony; that the statements 
must be of facts, and not the mère conclusions of witnesses; 
and that, as a gênerai rule, they must be of the witnesses' 
own knowledge, and be stated with such clearness as to leave 
no doubt as to their meaning. Inre Rosenfield, 11 Bank. Eeg. 
86; In re Hadley, 12 Bank. Eeg. 366, 374. 

I would not undertake to say, however, that a complaint 
for extradition may not be made upon information and be- 
lief, for such a ruling might put it out of the powcr of a for- 
eign government to obtain the surrender of a criminal in a 
large number of cases, without incurring a very great and un- 
necessary expansé in so doing. For instance, in the case of 
Farez, 7 Blatchf.345, the complaint was made by a représenta- 
tive of a foreign government, in his officiai capacity as Swiss 
consul. I hâve no doubt that if dépositions bave been taken 
in a foreign country tending to show the accused guilty of 
the crime, or if an indictment has been found against him, 
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or if the représentative of the foreign government demanding 
his eixtradition bas fiilly intormed hitnself with regard to the 
particnlar events by conversations with persons who wit- 
nessed them, be may make a complaint upon information 
and bçlief ; but, in such case, I think be should set fortb with 
some particularity the sources and détails of his information, 
or tbe grounds for supposing the défendant to be guilty ; in 
other words, it should appear that bis reasons for pursuing 
th^ défendant are based upon something more than mère 
rumor or suspicion of bis guilt. 

In tbe case under considération, however, the complaint 
does not purport to bave been made by an officer, nor does it 
give any reason wby it is made simply upon bis best knowl- 
edge, information, and belief . It is true tbat after tbe writ 
of certiorari was issued and served upon the commissioner be 
added a further certificate to bis return, setting fortb tbat tbe 
complainant was in fact superintendant of police, and tbat 
be exbibited to the commissioner, at the time of issuing the 
warrant, a complaint on oatb, purporting to bave been made 
in writing before a police magistrate, cbarging Lane with 
forgery and the utterance of forged paper, as set fortb in tbe 
complaint, and the warrant issued thereon ; and tbat be was 
also attended by a peraon wbo claimed to be crown attorney 
of tbe county within which tbe offence was committed. I do 
not feel at liberty, however, to take notice of a certiflcate 
tbus made, after the service of tbe writ. 

In my opinion, tbe complaint did not give tbe commis- 
sioner jurisdiction to act in tbis matter, and tbe prisoner ia 
entitled to a discharge. 
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Ukited States v. Thoenbueg.* 

United States v. Wisb. 

(District Court, 8. D. Ohio. March, 1881.) 

1. Navigation Laws— Kbv. St. i 4472— Oaeetikg Petroleum oN Pas- 

BENGBB VesSBLS — PrACTICABLE MoSE OF TRANSPORTATION. 

Section 4472 ot the United States Revised Statutes probibitstbecar- 
rying of petroleum and other dangerous articles upon passenger ves- 
sels, but excepts petroleum of a certain flre test upon routes whero 
there is no other practicable mode of transportation. 

Sdd, (1) that if there is an ail- rail route over \rhich the oil iday be 
carried with any profit, it is a practicable mode of transportation; (2) 
but if the rate of freight by rail is so high as to prevént any profit 
upon the sale of the oil, or to destroy the trade betrween the points in 
question, it is not a practicable mode of transportation betweeu those 
points. 

Section 4472 of the Eevised Statures of the United States, 
under which thèse actions are brought, prohibits the carrying 
of petroleum, naphtha, nitro-glycerine, and other explosive 
and dangerous articles upon passenger vessels, but excepts 
from the prohibition refined petroleum of a certain fire test, 
upon routes where there is no other practicable mode of trans- 
portation. The case of U. S. v. Thornburg is a suit for pen- 
alty under this statute for carrying petroleum on a passen- 
ger steamer from Marietta to Cincinnati, and the case of U. 
S, V. Wise is for carrying it from Cincinnati to Memphis. 
Evidence was introduced by the government to show that there 
was an ail-rail route between the points named, and it was 
claimed that it was a practicable mode of transportation, 
while the defence sought to prove that it was not a practica- 
ble mode, by showing (1) that the rate of freight by rail was 
so high as to leave no profit in the sale of the oil ; (2) that 
the rate of transportation by rail between the points named 
was so high as to destroy the trade in oil between thèse 
points, inasmuch as it could be secured at a less rate from, 
other points. 

♦Reported by Messrs. Florien Giauque and J C. Harper, of the Cincin- 
nati bar. 
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Channîng Richards, U. S. Dist. Att'y, for plaintiffs. 

Moulton, Johnson é Levy ând W. H. Jones, for défendants. 

Swing, D. J., (charging jury.) If there be an ail-rail route 
over which the oil may be carried with any profit, it is a 
practicable mode of transportation ; but, if the rate of freight 
by rail is so high as to prevent any profit upon the sale of the 
oil, or to destroy the trade in oil between the points in ques- 
tion, — in other words, if the rate of freight be so high as to 
prohibit commerce in oil between those points, — it woold not 
be a practicable mode of transportion between those points. 

I refuse to give the following charge, asked by the govern- 
ment : That if there be an ail-rail route between the points 
in question, it constitutes a practicable mode of transporta- 
tion, within the.meaning of the statute, without regard to cost 
or distance. 

Verdict for défendants. 



United States v. Baer. 

{Cirtuit Court, 8. D. New York. December 7, 1880." 

l. Pbbjubt— Dbpositxok — Oath — BvroENCE— New York Statutes. 
Upon a trial for perjury, for having sworn falsely as to the truth of 
a certain déposition, the nptary, who aduiinistered the oath in the 
State of New York, testifled that there was but one légal form of ad- 
ministering an oath in the state, and that such form was, " Do you 
solemnly swear that the above affldavit subscribed by you is true, in 
the présence of the ever-living God;" that he " used that form sub- 
stantially," but did not know whether he " put in the présence of the 
ever-living :God;" but that he was " a little conscientious about that," 
and " a little careful about using it." Hdd, upon a motion for a new 
trial, that this testimony of the notary, coupled with the certiflcate 
given at the time to the eflect that the affidavit waa sworn to before 
him, was sufflcient évidence to sustain a flnding that an oath was ad- 
ministered to the accused. — [Ed. 

Indictment. Motion for New Trial. 

Benedict, D. J. The défendant was indicted under section 
5392 of the Eevised Statutes for having taken an oath before 
& notary public that a certain déposition subscribed by him 
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was true, and mlfully and contrary to said oath therein 
stated material matter whiich he did not believe to be trùe. 
Upon a trial he was eonvicted, and he now moves for a new 
trial upoh the ground that there was no évidence showing 
that an oath was taken. 

The argument made in suijpoti, of the motion is based 
upon the assumption that the only évidence to show that an 
oath was administered to the accused was the testimôny of 
the notary that he said to the accused, "Do you solemnly 
swear to this affid'avit, and is it true?" To which the ac- 
cused replied that he did, without lifting up his hand or plac- 
ing his hand upon a Bible. 

Upon this assumption it bas been contended that, inas- 
much as no appeal to God was made either by word or deed, 
no oath was taken. But the assumption upon which this 
argument rests is unfounded. In another portion of his tes- 
timôny the notary testified that there was but one légal form 
of administering an oath in this state, and that such form 
was, "Do you solemnly swear that the above affidavit sub- 
scribed by you is true, in the présence of the ever-living 
God?" and he then testified: "I used that form substan- 
tially. I don't know as I put in the 'présence of the ever- 
living God.' I am a little conscientious about that. I am 
a little caref ul about using it. " Question. " Caref ul to use it ?" 
Answer. " Yes. " This testimôny of the notary, coupled with 
the certificate given at the time to the effect that the affidavit 
was sworn to before him, is sufficient évidence to sustain a 
finding that an oath was administered to the accused. 

The notary was an pfficer of the state of New York before 
whom an oath may be taken by virtue of section 1778 of the 
Eevised Statutes. The statute of the state regulating the 
form of oath to be administered by its officers is as foUows : 

"Section 82. The usual mode of administering oaths now 
practiced by the person who swears, laying bis hand upon 
and kissing the gospels, shall be observed in ail cases in which 
an oath may be administered according to law, except in the 
cases hereinafter otherwise provided. 
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"Section 83, Every person who shall désire it shall be per- 
mitted to swear in the following f orm : ' You do swear in the 
présence of the ever-living God;' and, while so swearing, 
such person may or may not hold up his hand, in his dis- 
crétion." 

The notary correctiy stated one form of oath prescribed by 
the statute, and he testified without objection that the form 
he gave was the only légal form, This évidence, coupled 
with his testimony that he is careful to use that form, and 
his certificate that the affidavit was sworn to, must hâve sat- 
isfied the jury that on this occasion he used that form. No 
other conclusion is consistent with the finding that an oath 
was taken, 

The question whether an oath would hâve been taken if a 
différent form had been employed was not raised by the 
objection to the admission of the affidavit in évidence, and is 
not presented by the record. If the court had been requested 
to instruct the jury that in order to convict they must find 
that the notary used the words, "in the présence of the ever- 
living God," and the request had been refused, such refusai 
would hâve raised the question that has been argued. But 
no such request was made. The case was allowed to go 
to the jury upon the évidence of the notary that there was 
but one légal form of administering an oath, and his testi- 
mony as to what, he did, His testimony was sufficient to 
warrant the jury m concluding that on the occasion in ques- 
tion he used the form descrlbed by him, and, the jury having 
60 found, their finding should not be disturbed. 

The motion is therefore denied. 

Blatchfobd, 0. J., and Choatb, D. J,, concurred. 
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United States v. Dxifp. 

(Circuit Court, S. D. New York. January24, 1881.) 

1. Pbactice — Notice to Pboduce Letter. 

Notice to produce an original letter was served upon the defend- 
ant's attorney on the afternoon of the day before the trial, at 20 min- 
utes before 5 o'clock. Hdd, where the defendant's attorney had his 
office in the same town, and near the place of trial, that the notice 
was sufflcient. 

2. Same— Same— ENVELOPœ. 

The notice described the letter as enclosed în an envelope. HM, 
that the notice sufflciently indicated an intention to call for both the 
envelope and its enclosure. 

3. LOTTERT CiBCULAH— DePOSIT IN MaIL — EVIDENCE. 

Upon the trial of défendant for having deposited a lottery circular 
in the mail, in reply to a letter addressed to John Dufl: & Oc, it was 
proved (1) that défendant was accustomed to use the name of John 
DufiE&Co.,and sold lottery tickets under that name; (2) that de- 
fendant personally received the letter which contained the order for 
the circular in question, and also money to pay for two lottery tick- 
ets ; and (3) that the circular was addressed to a fictitious name, 
known only to the défendant and the sender of the order. Udd, 
under thèse facts, that it was compétent for the jury to iàfer that 
the défendant deposited the circular. 

4. Bame- Addkbssed to Fictitious Name — Rev. 8t. { 3893. 

A letter containing a lottery circular, addressed to a fictitious name,, 
was deposited in the mail. Edd, that such letter was within the 
scope of section 3898 of the Revised Statutes, relating to the mailing 
of letters or circulars concerning lott^eries. 

5. Same— Delivert to Fedehal Officer. 

HM,further, that it did not make any différence in the act done 
by the défendant that the person to whom the letter was delivered 
was an offlcer of the United States. 
■6. Same— JuBOB— Talk About Lotteby Business. 

A juror who sat upon the trial of the défendant heard some gênerai 
talk in the corridor of the court-house, before he was empanelled, 
about the wickedness of those engaged in the lottery business. Hdd, 
upon motion for a new trial) that he was not thereby disqualified. 
7. WiTNBSs — Occupation — CBEDiBiiiiTT. 

The occupation of a person may-always be shown as bearing upon 
the question of his credibility as a witness. — [Ed. 

Indictment. Motion for New Trial. 
Benedict, D. J. The défendant was tried and convicted 
of having deposited in the mail a lottery circular. He now 
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moves for a new trial. One ground of the motion is that 
error was committed: at' th'e trial in admitting secondary évi- 
dence of the contents of a letter sent to the accused, without 
proof of sufficient notice to produce the original. The case 
showB that the place of business of the accused was in Nassau 
street, near the place of trial. It was proved that notice to 
produce the original letter was served upon the defendant's 
attorney on the afternoon of the day before the trial, at 20 
minutes before 5 o'clock. The original not being produced, 
secondary évidence of its contents was admitted. In this 
there was no error. "In town cases service of notice on the 
attorney on the evening before the trial is in gênerai sufS- 
cient." 2 Kuss. on Crimes, 743. 

Another ground of the motion is that secondary évidence 
was permitted to be given of the address upon the envelope 
of the letter sent to the défendant, when the notice to produce 
did not specify the envelope. But the notice to produce de- 
SCribed the letter as enclôsed in an envelope, and, we think, 
sufficiently indicated an intention to call for both the envel- 
ope and its enclosure. We also think that a notice to pro- 
duce a letter covers the envelope of the letter. 

It is further contended that the évidence was not sufficient 
to warrant the jury, in finding that the défendant deposited 
the lottery circular, because the eircular in question was sent 
in reply to a letter addressed to John Duflf & Co., and there 
was no direct évidence that the défendant mailed it. 

But it was proved that the,, défendant was accustomed to 
use the name of John Duff & ,C!o., and sold lottery tickets 
under that name. It was alao proved that the défendant 
personally received the lettei: which contained the order for 
the circul9.r ,in quesiion,,and also money to pay for two lot- 
tery tickets. From thèse iacta it was compétent for the jury 
to infer that the défendant, who received the order for the 
cirCular and the pay for the "tickets, was the person who re- 
mitted the circular and tickets, especially when it appeared 
that the circular and tickets were ^^dâressed to a fictitious 
name, known, so far as appeara, only to the défendant and 
the sender of the order. f ; ' . 



JNITED STATES V; DUFF. 47 

It îs further contended that error waa ctunmitted in reîus- 
ing to direct an acquittai, when requested so to do, upon the 
ground that the letter containing the circular in question was 
incapable of delivery, being addressed to a fîctitious name, 
and therefore was not within the scopè of the statute creating 
the offencé. But lettersaddressed to fictitious names are not 
incapable of delivery, as this case shows. Moreover, the 
statute says nothing about delivery. It deals with mailing' 
and sending to be mailed* The words are: "No letter or 
circular concerning lotteries ^ * * shall be carried in 
the mail. Any person who shall knowingly deposit or send 
anything to be conveyed by mail in violation of this section 
shall be punished," etc. The case shows that a letter con- 
taining a circular concerning a lottery was deposited in the 
mail. The jury found that the défendant deposited the let- 
ter with intent to hâve it conveyed. by mail. The finding 
was justified by the évidence, and it ;brought the -défendant 
within the scope of the statùtè,-> The letter waa none the 
less a letter deposited in the mail for j the ,purpose-of being 
conveyed by mail, because at the place to which it was cont 
veyed it was delivered to a person who was corresponding 
under a fictitious name. Nor does it make any différence 
in t^e act done by the défendant :that the person to whom the 
letter was delivered was an ôffioer of the United Sjiates. Thef 
refusai to direct an acquittai was therefore fcorrect. ■ 

The remainder of the questions presented arose in the course) 
of empanelling the jury. Befprethe jury was sworn the 
défendant moved to quash the panel, and, in support of the 
motion, read an affidavit. showing that Anthony L; Goinâtock, 
who was to be a witnesg against him, had conversed- with 
some of the jurymen on the panel about lottery proseoutions, 
and the évidence gathered by him and in his possession, ^nd> 
what he expected to do in the future; and that three of the 
jurymen drawn heard the conversation, or portions theïeof. 
The motion was denied. At the most, the motion was eqpiv- 
lent to a challenge to the array. Manifestly, thef aota sliown 
afford no support to a challenge to the array. The motioil to 
quash the panel was therefore properly rdenied. . 
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The défendant then challenged one of the jurors for favor, 
and propounded the foUowing questions : Question. "If, on 
the trial of this case, it becomes a question as to who should 
be believed, Anthony Comstock or the défendant, the défend- 
ant being proved to be in the lottery business, would you give 
less crédit to the defendant's testimony because he is proved 
to be in the lottery business?" Question. "Would you give 
less crédit to the testimony of any one proved to be in the lot- 
tery business than you would give to persons not in that busi- 
ness ?" Both questions were rejected. 

Thèse questions involved the same proposition, i. e., that 
the fact that a person is engaged in an illégal calling must 
not be permitted to affect his credibility as a witness — a 
proposition clearly untenable. The occupation of à person 
may always be shown as bearing upon his credibility. A 
person is not shown to be incompétent to sit as a juror upon 
the trial of a thief by showing that he would give less crédit 
to a thief than to one engaged in an honest calling. 

It was next shown in support of the challenge that the Juror 
had heard Comstock talking to a number of persons in the 
corridor before the trial about the wickedness of the men in 
the lottery business and the injury that business was doing, 
and that he had certain proofs against the lottery men; 
but nothing was said about the defendant's case. The talk 
was gênerai about lottery men and the lottery business. The 
remarks hère alluded to were not made in the présence of 
any person at the time swom upon the Jury in the defend- 
ant's case, and it cannot be held that the fact of having 
heard, before he was empanelled, gênerai talk about the 
wickedness of those engaged in an illégal occupation disqual- 
ifies a person from sitting as Juror upon the trial of one 
engaged in such occupation who is charged with crime. 

The case, as presented in the record before us, shows a 
further ruling upon the challenge of the Juror Perkins, to 
support which no effort is made, and which is so palpably 
erroneoua as to give rise to the supposition that its présence 
in the record may be attributed to an error in making up the 
case. As the record stands, the ruling alluded to entitles 



UNITED STATES V. CONWAT. 49 

the défendant to a new trial, as a matter of course. Leave 
is, however, given to apply to the judge -who presided at the 
trial for a correction of the record. If no correction of the 
record be made, an order will be entered directing a new 
trial. If the record be amended, the effect of the amend- 
ment will be the subject of further considération. 



United States v. Conwat and another, impleaded, etc. 

(Oireuit Court, 8. 2>. New York. January 24, 1881.) 

1. Mabshal-^ Obstruction in Pbrfobmancb of Dutt — Abbest bt 
Mbmbbbb of Municipal Police— Rbv. St. § 5522, 

8. having attempted to vote in the présence of a deputy marshal, 
under circumstaiices sufBcient to jùstify the belief that he was not 
entitled to vote, was arrested by the latter. The escape of the pris- 
oner having beeri subsequently eflected through the intervention of 
a crowd whicli surrounded the marshal, and the latter having been 
forcibly deprived of his cane, drew a pistol, when he was at once 
arrested by certain members of the municipal police. Sdd, that such 
arrest was an obstruction of the marshal in the peformance of his 
duty, within the meaning of section 6522 of the Revlsed Statutes.— 
[Ed. 

Indictment. Motion for New Trial. 

Benediot, D. J. The défendants were indicted tinder sec- 
tion 5522 of the Revised Statutes of the United States, for 
obstructing a marshal of the United States in the performance 
of his duty. The facts appearing in the case are as foUows : 
One Paser was a deputy marshal, duly appointed and as- 
signed to duty at a poUing place in the seventh élection dis- 
trict of the seventeenth assembly district of the city of New 
York on the last élection day. On that flay a man named 
Shafer attempted to vote at such polling place under circum-, 
stances sufficient to justify the belief that he was not entitled 
to vote. The attempt was made in présence of the marshal 
and of a superviser of élection, who directed that Shafer be 
arrested. Thereupon Paser arrested Shafer for a violation 
of the laws of the United States, committed in his présence. 

v.6,no.l — 4 
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Whilë the marshal was removing his prisoner he was sur- 
roundecl by a crowd. A cane which he carried was seized 
hold of, and the escape of the prisoner was effected. The 
marshal, when deprived of his cane, drew from his pocket a 
pistol. The défendants, who were members of the municipal 
police, at once arrested him and removed him to a police 
station, where he was detained some four hours. Upon thèse 
faots the jury found the défendants guilty. They now apply 
for a new trial. The principal proposition argued in support 
of this application is that the court erred in not submitting to 
the jury the question whether the act of the marshal in draw- 
ing a pistol was not a breach of the peace. 

To this proposition one sufficient answer is that no request 
was made of thé court to hâve such a question submitted to 
the jury. Another answer is that there was no- évidence suf- 
ficient to justify the jury in finding that the. act of the mar- 
shal in drawing his pistol was a breach of the peace. Still 
another answer is that, assuming the drawing of the pistol to 
hâve been a breach of the peace, nevertheless thé arrest and 
removal of the marshal from the poUing place, under the eir- 
cumstances, was an offence against the laws of the United 
States. 

The statute under which the défendants were indicted 
makes it an offence for àny person, whéther with or without 
authority, power, or process from any state or municipality, 
to obstruot or hinder a deputy marshal in the performance of 
any duty required of him ■ by law. In this instance an of- 
fence against the laws of the United States, created by sec- 
tion 5511 of the Eevised S'tatutes, had apparently been eom- 
mitted by Shafer in the présence of Faser, the marshal. It 
thereupon became the duty of the marshal, by virtue of section 
2022, to arrest anfl take into custody the offender. Accord- 
ingly the marshal did arrest the offender, and, while engaged 
in maintaining custody of his prisoner, he was arrested by 
the défendants and removed from the pplling place. Bythe 
acts of the défendants, in arresting and removing the mar- 
shal, it was rendered impossible for him to maintain custody 
of his prisoner, or to regain that custody if the prisoner ;had 
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already esçaped from his control- The act of the défendants 
vas necessarily an obstruction and hindrance of the marshal 
in the performance of the duty in which he was then en- 
gagea, namely, the duty to arrest and take into custody the 
person who, in his présence, had attempted to'vote underciT'-; 
cunjstances justifying the beliipf that he was not entitled to 
vote. The question whether the drawing of a pistol by the 
marshal was necessary to' enable the marshal to protect his 
custodyof the prisoner had no materiality. The material 
question was whether the marshal, whiie engaged as he was 
in maintaining his custody of Shafer, had been obstructed 
and hindered by the défendants in the disoharge of that duty. 
So, also, the question whether Shafer had, in fact, the right 
to vote was immatèrial, when it was shown that the circum- 
stances under which Shafer attempted to vote were sufficient 
to justify the belief that he had no such right: the dutyof the 
marshal to arrest him was made to appear. 

It bas been further contended that the arrest of the mar- 
shal, under the circumstances.-was no dffence, because the 
laws of the state required the défendants, being policemen, 
to arrest any person believed to be committing a breach of 
the peace, and equally made it their duty to remove the 
prisoner to a police station. But the law of the United 
States (section 5522) made it the duty of the défendants, 
under the circumstances, not tp obstruct or hinder the mar- 
shal in an, effort to maintain the custody, of a prisoner duly 
arrested by him. This duty, created . by this law of the 
United States, was not affected by any provision of the laws 
of the state. The statute of the United States says: 
"Whether withpry?ithout any authority, power, or process 
from any state or munieipality;" and indicates;, as clearly as 
language can, the intention pf tl?e législative power to be that 
no authority derived from a law of the state should furnish 
excuse or justification for an obstruction of a marshal in the 
performance of a duty required of him by law. Upon the 
occasion in question this statute of the United States was 
the paramount law, binding upon policemen and ail other 
persons. ïo this law the défendants owed obédience, anv 
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authority, power, or process from any state or municipality 
to the contrary notwith standing. Having been proved to 
hâve disobeyed this law, they were properly convicted. 

The rulings and charge of the judge at the trial were in 
harmony with the views hère expressed. 

The views dérive support from expressions used by the 
suprême court of the United States in Ex parte Siebold, 100 
U. 8. 371, where the court, in speaking of the same statute, 
and in regard to a line of argument similar to that which has 
been addressed to us on this occasion, say: "The objection 
so often repeated, that such an application of congressional 
régulations to those previously made by a state would produce 
a clashing of jurisdiction and a conflict of rules, loses sight 
of the fact that the régulations made by congress are para- 
mount to those made by the state législature; and if they con- 
flict therewith, the latter, so far as the conflict extends, cease 
to be operative." And again: "The régulations of congress 
being constitutionally paramount, the duties imposed thereby 
upon the officers of the United States, so faras they hâve respect 
to the same matters, must necessarily be paramount to those 
to be performed by the officers of the state. If both cannot 
be performed, thé latter are, pro tanto, superseded, and cease 
to be duties." 

We add that an adoption of the arguments made in behalf 
of the défendants in this case would in effect make the execu- 
tion of the laws of the United States, in regard to élections, 
to dépend upon the will of the state, would render the mar- 
shals of the United States subject to the control of the munic- 
ipal police in respect to the manner in which they should 
discharge their duties as to élections, and, in our opinion, 
would go far to nullify the law. 

The motion for a new trial is denied. 
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DouGiiAss, Assignée, etc., v. Vooblbb.* 

{District Court, 8. D. Ohio. Pebruary, 1881. 

1. Bankrupt Law— Sbcurity for Advancbs. 

A security given by an iiisolvent debtor, for money advanced to him 
at the time, is not in violation of the bankrupt law. 

2, Samb — Securitt for Indorsbmbnts. 

And the same principle would apply to a security given for a liabil- 
ity assumed (i. e., as an indorser) upon whicli money is raised for the 
bankrupt. 

S. Samb — Same — Security Subsequbntly Given— Agebement for, 

NEED NOT BB IN WmTINO. 

And if such advancement is made, or obligation assumed, upon an 
agreement that the bankrupt would exécute a mortgage upon certain 
Personal property to secure such advances or such assumed liability, 
a mortgage in pursuance of such agreement wUI be valid ; and it is not 
necessary that such agreemei^t should be in ■writing. 

4. Samb— ExcHANQB of Becdbities. 

An exchange of securities is not in violation of the bankrupt law. 

8. Unrbcordbd Chattel Mortgage — Vai,id bbtwebn Mortgagob and 
mortgaoeb. 

As between mortgagor and mortgagee, a chattel mortgage is valid 
without being recorded. 

Ç. Samb — Assignée in Bankruptct — ^Bankrupt — Cbbditors. 

In relation to liens of this character, the assignée occupies only the 
position of the bankrupt, and therefore is precluded from disputing 
their validity. 

In Bankruptcy. Exceptions to Eegister's Eeport. 

Long, Kramer é Kramer, for assignée. 

Butterworth é Vogeler, contra. 

Swing, D. J. The pétition in this case allèges that Otto 
Taxis, being insolvent, on the twenty-fifth day of April, 1877, 
executed to Frederick Vogeler, to whom he was indebted in the 
Bum of $1,500, and who was also liable as indorser for him, a 
chattel mortgage ; that the mortgage was made to secure the 
sum of $5,000, and was made by said Taxis with intent to give 
a préférence to the said Vogeler, and with intent to defeat the 

♦Beported by Messrs. Florien Glauque and J. C. Harper, of the 
Cincinnati bar. 
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opération of the bankrupt law; and that said Vogeler, at the 
time the chattel mortgage was made to him, had reasonable 
cause to believe that Taxis was insolvent, and knew that a 
fraud upon the bankrupt law was intended. The plaintiff 
therefore prays that the mortgage may be set aside. The 
défendant, by his answer, admits the making of the mortgage, 
but dénies ail the other allégations of the pétition, and claims 
that the mortgage is a valid, subsisting lieu. 

The case was referred to Kegister Bail for the taking of tes- 
timony and for an opinion therein. The register bas reported 
the. testimony and his findings. The register reports that 
from the évidence in the case Taxis was insolvent when the 
mortgage was executed, and that Vogeler had reasonable 
cause to believe he was insolvent, and therefore the mortgage 
should be set aside ; and the cause is now for hearing upon 
the report of the register and the évidence in the cause. 

The défendant claims that the conclusion to which the 
register arrived is erroneous. He claims that the mortgage 
was given in substitution of a former mortgage, and for crédit 
and advances made in pursuance of an agreement that the 
mortgage should be given, and therefore it was valid, although 
Taxis may bave been insolvent, and the défendant may hâve 
known that fact. 

The évidence in the case shows that in January, 1876,. 
Vogeler loaned to Taxis $3,000, for which he took a chattel 
mortgage on the fixtures and chattels in a drug store on 
Broadway, and on a bottling establishment in the aame place. 
This loan was for one year, evidenced by a note for |3,000, 
and two notes for $120 each, for the semi-annual interest at 
8 per cent. It further appears that this mortgage was de- 
livered to Vogeler, but was never recorded. When the note 
became due he paid one-half of it. And it further appears 
that about the first of April, 1877, Vogeler agreed to assist 
Taxis to raise money to relieve him from embarrassment by 
indorsing for him, and that, to seeure him. Taxis agreed to 
give him a mortgage upon the Fifth street store property, 
and upon the Broadway property, which was already mort' 
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gaged. It furtlier appears fromthe évidence that on the third 
day of April, 1877, Vogeler gave to Taxis a note for $600. On 
the twelfth of April, three notes of Taxis to A. Wolf for $376 
each were indorsed by Vogeler; on the sixteenth of April a 
note for $700; on the twenty-fifth of April a note for $310; 
and on the fifth day of May, 1877, a note for $500 was given, — 
making in ail $3,235. It further appears that on the twenty- 
fifth day of April a chattel mortgage was given, which was 
filed on the eleventh day of May, 1877. And it further ap- 
pears that on the twenty-seeond day of June proceedings in 
bankruptcy were instituted against Taxis. The proof shows 
that ail the notes except the note for $700 had been paid 
January 3, 1878, by Vogeler. Although some of them were 
indorsed or drawn in the firm name of Vogeler' s firm, they 
were paid by him. Whether the $700 note bas since been 
paid the évidence does not disclose. 

. Upon this statement of facts two questions arise — First^ 
was the mortgage, as to the liabilities assumed by Vogeler for 
Taxis, in contravention of the bankrupt law ? It bas' been 
f requently held that a security taken from an insolvent debtor, 
for money advanced to him at the time, is not within the inhibi- 
tion of the bankrupt law. Tiffany v. Boatman's Institution, 
18 WaU. 375. 

And the same principle will apply to the security for a 
liability assumed upon which money is raised for the insolv- 
ent. But it is said the liability in this case was one which 
had been assumed prior to the giving of the mortgage, aud 
the mortgage must, therefore, be regarded as a security for a 
pre-existing debt. The notes and indorsements secured by 
this mortgage were given before its date : — the proof shows 
that one was given upon its date, one after, and the balance 
before. But the testimony of Vogeler is clear and explicit, 
that before any of the notes were given it was agreed that 
they should be secured by a mortgage upon the spécifie propr 
erty upon which it was afterwards given; and thp.t before 
the agreement was made, that he and Taxis consulted an 
attorney to know whether such ^n agreement would be légal, 
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and was advised that it would be. The attorney teatifies tliat 
about the middle of April he was advised by Taxis that such 
was the agreement, and that afterwards they came to him and 
he drew the mortgage for them. There is no testimony to 
contradict thèse statements. They must, therefore, be taken 
as true, — that this mortgage was executed in pursuance of an 
agreement made before the liability of Vogeler was incurred ; 
and it would seem to be the law that a mortgage executed in 
pursuance of such an agreement is a valid and légal security. 
Burdock y. Jackson, 15 N. B. R. 318. In re The Jackson Iran 
Manufg Co. 15 N. B. R. 438, Judge Brown, after a very 
fuU review of the American and English cases, says: "I 
should feel no hésitation in sustaining a security given in 
pursuance of a valid promise made at the time of the advance 
to give spécifie security, afterwards executed ; but to sustain 
such security given in pursuance of a promise in gênerai 
terms would open the door to the very evils the bankrupt law 
was intended to prevent. " 

I think it is very clear that the true doctrine is as indicated 
by the judge. To sustain a mortgage upon a prior agreement 
to give it, it must be shown that the promise was to give a 
spécifie security, and it must hâve been made as the induce- 
ment upon which the advance was made. In this case, if we 
are to believe Mr. Vogeler, the promise was to give a definite 
and spécifie security, to-wit, to give a mortgage upon the 
Fifth street store, goods, and fixtures, and upon the Broadway 
fixtures, and that this promise was the sole inducement to 
make the advances ; and, furthermore, that the mortgage was 
executed before the advances were completed ; and I hâve n î 
doubt, under such circumstances, that it was not necessary 
that the agreement to give the mortgage should hâve been in 
writing. 

The case of Loyd v. Strohridge, 16 N. B. R. 198, is not in con- 
flict with this opinion. In that case the promise to give 
security was a gênerai promise "to give security if required." 
If such had been the agreement in this case, I would say with- 
out hésitation that it could not bave been enforced. Again, 



DOUGLASS V. VOGBLER. 67 

that promise related to real estate, and being in paroi arxcl 
no part performance, it could not hâve been enforced in a 
court of equity; but this related only to personal property, 
and would most certainly hâve been enforced against Taxis, 
otherwise it would hâve been a fraud upon Vogeler. 

The second question grows out of the fact that the balance 
of $1,500 due on the original loan of $3,000, and for which 
Vogeler held an unrecorded ohattel mortgage as security, was 
a part of the considération for the mortgage now in contro- 
versy. If the unrecorded mortgage was a valid lien, it is 
clear that to that extent it would be simply an exchange of 
securities, and it is well settled that an exohange of securities 
is not in violation of the bankrupt law. Cook v. Tullis, 18 
Wall. 340; Clarkev. Iselin, 21 WsAl. 360; Burnkisely. Turner, 
22 Wall. 170; Sawi/er v. Turpin, 91 U. S. 114. But it is 
claimed by the learned eounsel for the assignée that under 
the Btatutes of Ohio the first mortgage, not having been re- 
corded, was void as against creditors, and therefore void as 
against the assignée^ 

This présents a very important question. As between the 
mortgagor and mortgagee the mortgage was valid without 
record. It is only as against creditors that it is void, Does 
the assignée occupy the position of a créditer, and is it void 
as against him ? 

In Yeatman v. Savings Institution, 95 U. S. 766, Mr. Justice 
Harlan says: "The established rule is that, exoept in cases 
of attachments against the property of the bankrupt within 
a prescribed time preceding the commencement of proceed- 
ings in bankruptcy, and except in cases where the disposir 
tion of the property by the bankrupt is declared by law tobe 
fraudulent and void, the assignée takes the title subject to 
ail equities, liens, or encumbrances, whether created by opér- 
ation of law, or by the act of the bankrupt, which existed 
against the property in the hands of the bankrupt. * * * 
He takes the property in the same 'plight and condition' 
that the bankrupt held it." But in Casey v. Cavarack, 96 U. 
S. 489, it is claimed that the suprême co^rt has extendedthe 
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rî^hts of the assignée to embraoe such as a gênerai créditer 
might hâve in regard to the property. In the opinion in this 
case no allusion is made, by the leamed jnstiee delivering it, 
to the case of Yeatman v. The Savings Bank, and the gênerai 
language must be confined to the particular cases before the 
court. 

The direct question in this case was before the suprême 
court in Gihson v. Wwrden, 14 Wall. 244, and Mr. Justice 
Swayne, delivering the opinion of the court, says: "In cases 
like this the assignées stand in the place of the bankrupt ; his 
rights are their rights, and theire, like the liens of judgments 
at law, are subordinate to ail the prior liens, légal and équita- 
ble, upon the property in question." And again: "The stat- 
uté of Ohio deprived the mortgage of effeot until deposited, as 
to creditors, subséquent purchasers, and mortgagees in goodfaith. 
Thèse assignées are neither." The law of this case was 
afterwards applied by Justice Hunt, In re Charles Collins, 12 
N. B. R. 379, in which he held that an assignée could not ina- 
peach the validity of a mortgage which was void as against 
creditors on account of the omission to record it as required 
by state laws. Oihson v. Warden bas neither been overruled 
nor doubted by the suprême court ; on the contrary, I think, 
at the présent term of the suprême court it bas virtually 
been affirmed in Stewart v. Platt, 101 U. S. 731. In 
that case Simon Leland & Co. executed to A. T. Stew- 
art chattel mortgages upon the furniture of the Metro- 
politan Hôtel, situate in New York city. Thèse mortgages 
were filed in New York city when the law of New York re- 
quired them to be filed in the cities or towns where the 
îndividual members of the firm severally resided. After the 
giving of the mortgages, Leland & Go. went into bankruptcy, 
and their assignée filed a bill to set aside thèse mortgages 
because they were not filed as required by law ; and the circuit 
court of the United States for the southern district of New 
York held the mortgages as against the assignée were invalid. 
The cause was taken to the suprême court, which reversed 
this part of the décision of the court below. The language 
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of the reported décision is as follows: "This court holds 
that although the chattel mortgages were void as against 
creditors because they were not filed in the proper place, they 
were valid as between the mortgagor andmortgagecs without 
being filed, and that part of the proceeds of sale of the mort- 
gage property which remained after liens of judgment cred- 
itors were discharged belonged not to the assignée in bank- 
ruptcy for purposes of his, but to the mortgagees." 

This doctrine was recognized by the circuit judge of this 
circuit and applied in the case of Cushing t. Horton at the 
présent term. The doctrine of thèse cases is conclusive upon 
this question. This mortgagG, although unrecorded, was a 
valid lien against Otto Taxis, the bankrupt, and must be so 
held as against his assignée, and was, therefore, to the extent 
of the balance due thereon, a valid considération for the new 
mortgage. But, if it were not so, the amount of liability 
assumed by Vogeler as considération for the new mortgage 
■was greater than the amount for which the property sold. 
The views expressed in regard to the validity of mortgages 
for présent advances render it unnecessary to examine the 
question as to the insolvenoy of Otto Taxis at the time of the 
exécution of the mortgages, or as to the knowledge of or cause 
for belief of his insolvenoy possessed by Vogeler, the mort- 
gagee; thus leaving for détermination the only remaining 
question, whether the parties in the exécution and receipt of 
thèse mortgages acted in good faith or for a fraudulent pur- 
pose. From the évidence I am satisfied that the parties in 
the exécution of both the mortgages acted in good faith, and 
not for any fraudulent purpose? or design. 

The bill will, therefore, be dismissed, and the assignée 
ordered to pay to the défendant the proceeds of the sale of the 
mortgage property after payment of costs. 
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Oliveb ». Cdnningham and others. 
{Oirmit Court, W. D. Michigan. , 1880.) 

1. BAIfKRTrPTCT— M0KTG>GB FOKBCLOSDHE — ASSIGNEE NOT A NbCESSART 

Pabtt. 

The assignée in bankruptcy of a bankrupt mortgagor is not a nec- 
essary party défendant to foreclosure prooeedings instituted prior to 
the adjudication in bankruptcy. 

2. Samb — Same— Assignée Can be Made a Partt. 

Such assignée can, however, be made a party upon his own pétition, 
if there should be any reason for his interposition.— [Ed. 
Eyster v. Qaff, 91 U. 8. 521. 

In Equity. Pétition to hâve proceedings stayed. 

WiTHEY, D. J. Garret B. Hunt, one of the défendants, has 
filed a pétition to hâve the proceedings in the suit stayed until 
the assignées in bankruptcy of Cunningham, Haines, and Eob- 
inson are made parties défendants. It appears by the pétition 
that the three last-named défendants hâve been adjudicated 
bankrupts, and that assignées hâve been appointed upon 
proceedings in bankruptcy instituted subséquent to the com- 
mencement of this suit. 

Also, that défendant Eobinson has received a discharge, 
and that Cunningham and Haines hâve applied to be dis- 
charged. At the commencement of this suit the title of the 
lands which are the subjeet-matter of the bill was in défend- 
ant Cunningharn, which title has devolved upon his assignées, 
by virtue of the proceedings in bankruptcy. 

Counsel for petitioner insists that ail persons who may be 
affected by- the decree should be made parties; that such 
assignées would be affected by a decree in favor of complain- 
ant; and that the case cannot properly be heard, therefore, 
until they are made parties. Neither they, as assignées, nor 
the land held by them, will be concluded by the decree. Cases 
cited appear to sustain such views. Anon. 10 Paige, 20, is 
a foreclosure sale, where the equity of rédemption or légal title 
passed to the defendant's assignées in bankruptcy subséquent 
to commencement of suit and prior to decree. Chancellor 
Walworth said the suit had beoome defective, and could not 
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be further proceeded in until the assignée in bankraptey was 
made a party ; that the assignée was not in the situation of 
a mère purchaser pendente lite, as the equity of rédemption 
was caat upon him by law. It was f ollowed in other cases — 1 
Barb. Ch. 246 ; 2 Barb. Ch. S96 ; 3 Barb. Ch. 360 ; 1 Sandf. 
Ch, 135; 3 MeLean, 487 — which were alsocitedby counsel. 

If the cases referred to are to govern it, it is manifest that 
the assignées of the bankrupt défendant, to whom the title to 
any of the property involved in the suit has corne, should be 
made parties in order to reach the interest held by them. 

But, as we understand the opinion of the suprême court of 
the United States,— E(/s«er v. Gaff et al. 13 N. B. E. 546, 91 
U. S. 521, — we are not at liberty to foUow the New York cases, 
or the views expressed in 3 McLean. 

Thomas and James Gaff in 1868 instituted suit to foreclose 
a mortgage against McClure. Pending the foreclosure pro- 
ceedings he was declared a bankrupt upon a pétition filed pend- 
ing the suit, and an assignée was appointed. The decree of 
foreclosure and sale was rendered nearly two months af ter the 
adjudication that MeClure was a bankrupt, and about a 
month afterthe appointment of the assignée. 

Gaff purchased at the sale, received the master's deed, and 
the sale was duly confirmed. They then brought a suit in 
ejectment against the mortgagor's tenant, who defended on 
the ground that ail proceedings in the foreclosure suit since 
the appointment of the assignée in bankruptcy were absolutely 
void, because he was not made a défendant. 

The suprême court says: "But for the bankruptcy of Mc- 
Clure, by the decree and sale the title would hâve vested in 
the purchaser, and this would hâve related back to the date 
of the mortgage. " The inquiry is then made, is there anything 
in the bankrupt law which takes the title to the premises ac- 
quired by the assignée out of this rule ? 

It was maintained by counsel that, because the assignée in 
bankruptcy is vested by the assignment under the statute 
with the légal title, there remains nothing from that time for 
the decree of foreclosure to operate on. The court, however, 
says : "If this be true in this case it mus^ be equally true in 
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other suits in which the title is transferred pendente lite." 
The court proceeds to state the grounds of its décision, and 
reaches the conclusion that there is no reason why the same 
prineiple should net apply to the transfer made by a bank- 
ruptcy.proeeeding as to a sale and conveyance by the mort- 
gagor pending suit ; and that in neither case is the court pre- 
vented from prOo^eding in the suit without the person in 
whom the title has vested, and that the title of thepurchaser 
under the decree would not in such case be affected. It is 
further said, if there is any reason for interposing, the 
assignée can hâve himself substituted for the bankrupt, or 
made a défendant on pétition. If he chooses to; let the suit 
proeeed without such defence, he stands as any other person 
would on whom the title has fallen since the suit commenced. 

It is said, by petitioner's counsel, Eyster v. Gaff is not in 
point, for the reason that the claim there was that the fore- 
closure proceedings, under which Gaff claimed title, were Toid 
for want of jurisdiction, because the assignée in bankruptcy 
was not made a party, and that such wantof jurisdiction was 
sought to be set up in the ejectment suit, not in the foreclos- 
ure suit. But the court takes the broad ground, from which 
there appears to be no escape, that there is nothing in the 
bankrupt law, or in the nature of proceedings in bankruptcy, 
which takes the interest in the mortgaged property acquired 
by the assignée out of the rule which govems as to vol- 
untary conveyances by a défendant mortgagor pendente lite. 
This is an assertion by the suprême court of the doctrine 
that, in effect, the parties to the suit may wholly disregard 
the fact that the légal title to the property in controversy has, 
since the commencement of the suit, beoome invested in an 
assignée of a bankrupt défendant. 

Again, it would seem that défendant Hunt should hâve 
brought forward his pétition at an earlier stage of the suit, 
if his interests required other persons to be made parties, and 
that he should not now be permitted, after the cause is 
noticed for hearing, to hâve the delay necessary to bring them 
in. I do not concède that it is his right to hâve them made 
défendants. The assignées were bound to take notice of suits 
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pending agàinst the bankrupts àt the time bf their appoM- 
me;nt, a.nà had a right to appear and défend any interest 
represented by them in the litigation , pending bere or else- 
•whôrê. If ' they should now apply to be let in as défendants, 
it ought pirobàbly to bçi petmitted, unless theîr lâches 'opéra te 
to prevent, but on such terms as to proceeding in the cause 
and the filial hearing as would produee the least delay. If 
défendant Hunt has a claim for contribution from the estate 
of the bankrupts, the défendants, ôr any of them,'in case he 
is decrèed liable in this suit, no reason is seen why ho inay 
not intervene in the bankruptcy proceedings as to such con- 
tingent claim, and hâve an order that will prevent the asstts 
being distributed untU his rights can be ascertained. 
Pétition denied. 



PisoHEB V. Haïes. 
{Circuit Court, 8. D. New Tork. January 26, 1881.) 

L CONTEMPT— FiNB — JUBOMKNT. 

A contempt of court is a spécifie criminal offence, and the impod- 
tion of a fine for sucli contempt Is a judgment in a criminal case. 

2. Bamb—Judgmknt— Expiration dp Tbbm. 

The court has no power to vary such judgment after the expiration 
. of the tenu ût which the fine was imposed. 

3. Bamb — Obder of Court— Récitai.. 

The order adjudging the contempt need not récite the ofifence, where 
the latter is set f orth with sufflcient particularity in the affidavits and 
reports filed in the proceedings, and the order is connected therewith 
by sufflcient référence. 

4i Samb^Samh— Samb. 

Au order adjudging contempt for the violation ot an injunction 
need not récite that such injunction waa lawf ul. 

6. Same— Obbbr Madb in Original Suit. 

In proceedings in equity between parties to the suit, for contempt 
in not obeying an order in the cause, the fine for such contempt can 
be imposed by an order made in the original suit. 
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6i Samb— Power OF CotTBT to Make SuBSEcjtTEîjT Order. 

An order adjudging-the contempt, and seiting on foot a proceeding' 
for the purpose of àscertàining what amount of pecuniary fine should 
be imposed therefor, and directing on what principle and by what 
. meaus it should be.flxed, does aot exhaustthe power of the court to 
make a subséquent order flxing the amount of the fine, and directing 
commitment until the same should be paid. 

7. Bame — Ôrdbb to stand Committed. 

■ Where a statute authorizes or prescribes the înfliction of a fine, aa 
a punishment for a contempt of court, it is lawful for the court inflict- 
ing the fine to direct that the party stand committed until the fine is 
paid, although there be no spécifie aiHrmative grantof power in the 
stattite to make such direction. — [Ed. 

; In Equity. Proceedings: for Contempt. 

Charles F. Blake, for plaintifif. 

James H. Whitelegge, for défendant. 

Blatchfoed, g. J. This suit is brought for the infringe- 
ment of letters patent No. 74,068, granted to the plaintiff 
February 4, 1868, for an "improvement in machine for form- 
ing sheet-metal mouldings." The patent was before this 
court in Fischer v. Wilson, 16 Blatchf. 220, and was sustained 
in April, 1879. This suit was brought in May, 1879. On a 
motion made on due notice to the défendant, this court, on 
the fourteenth of June, 1879, issued a preliminary injunction, 
restraining the défendant from making, using, 6r selling any 
machine embodying the inventions descril^ed and claimed in 
the second and fourth claims of the patent. This injunction 
was served on the défendant on the same day. Afterwards a 
motion founded on affidavits sworn to July 18, 1879, was 
made before the court for an attachment against the défend- 
ant for contempt for violating said injunction. The affidavits 
were those of Erickson, ConoUy, and Abbott, and went to show 
a violation of the injunction by the défendant after its serv- 
ice on him in the use, in making sky-light bars, of im- 
provements covered by the second and fourth claims of the 
patent. The sky-light bars were made of sheet métal, and 
were formed and bent on a machine. The affidavits set forth 
the particulars of the alleged contempt charged, and were 
filed in court, and copies of them were served on the défend- 
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ant on the twenty-eighth of July, 1879. The défendant op- 
posed the motion on affidavits, and the court made an order 
on the first of August, 1879, requiring the défendant to per- 
mit an inspection on the part of the plaintifî of his machinery 
for bending sheet métal, and of the method of bending such 
sheet métal used by him. The order said: "It being the 
object and intention of this court to enable the complainant 
herein to présent such évidence to the court herein as will 
enable the complainant to make ont, if the fact be so, the 
infringement of the patent hère in suit, and a contempt of 
the injunction heretofore isaued and served herein;" and 
referred it to Mr. Shields to ascertain the fact of said infringe- 
ment, "if the same be so, " and report his finding to the court, 
and ordered "that the complainant may examine before the 
said référée, George Hayes and ail his employés and assist- 
ants, and that both parties may examine such other witnesses 
as they may elect to examine." The référence before Mr. 
Shields commenced on the twenty-ninth of August, 1879. 
Witnesses for both parties were examined before the référée. 
The défendant was examined on the part of the plaintiflf, and 
took no objection to the propriety or lawfulness of his being 
examined. He was also examined as a witness on his own 
behalf. The report of Mr. Shields was filed January 8, 1880. 
This court had, on the thirtieth of June, 1879, on motion and 
due notice, made an order adjudging the défendant guilty of 
contempt by using a machine for bending sheet métal in 
violation of said injunction. The proceedings covered by the 
motion which resulted in the order of August 1, 1879, related 
to a violation after June 30, 1879, and the testimony before 
Mr. Shields and his report related to such a violation. Mr. 
Shields, in his report, found that the défendant had, since the 
order of June 30, 1879, infringed the fourth claim of the 
patent, and stated in détail wherein such infringement con- 
sisted. The défendant filed exceptions to the findings in the 
report. On ail the proceedings in the case, and the testi- 
mony taken before Mr. Shields and his report, the plaintiff 
moved before this court, on due notice, "for an order for 
attachment for contempt and punishment herein, notice of 
v.6,no.l — 5 
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motion for which bas been heretofore served on you, and 
which motion bas been partially heard, and was referred to 
John A. Shields, Esq., référée, on the first day of August, 
1879." On the hearing thereon the court, on the seventh of 
February, 1880, made an order as foUows, entitled in this 
cause : "A motion for attachment for contempt having corne 
on to be heard herein, and ths matter having been referred 
to John A. Shields, Esq., to take the testimony of and to hear 
the parties, and to report to the court on the question of 
infringement, and the said référée having reported that the 
défendant has used the invention described in the letters 
patent on which this suit is brought in violation of the in- 
junction of the court herein since about the second day of 
July, 1879, and the said referee's report having been pre- 
sented to this court for confirmation, and Mr. Blalie having 
been heard for complainant, and Mr. Whitelegge for défend- 
ant, now, therefore, it is heredy ordered, adjudged, and de- 
creed that the said report be and it hereby is confirmed. 
* * * And it is further ordered, that the further hearing 
of this motion on the question of punishment and terms go 
over until Eriday, February 13, 1880, at the opening of court 
on that day." On the seventeenth of February, 1880, this 
court made an order as follows, entitled in this cause : "A 
motion for attachment for contempt herein having come on 
for further hearing on the question of punishment or terms 
on this thirteenth day of February, 1880, and Charles F. 
Blake, Esq., having been heard for the motion, and J. H. 
Whitelegge, Esq., opposed, now, therefore, it is hereby or- 
dered and decreed, that the défendant is adjudged to hâve 
committed the contempt alleged, and that he pay, as a fine 
therefor, the amount of ail costs, charges, and disbursements 
whatsoever sufiered, borne, or incurred by the complainant by 
reason of, or on acoount of, the said riiotion, and that the 
question of the amount of said fine be submitted to this court 
on afi&davits, and without argument, as follows : The complain- 
ant to serve his affidavits on the solicitor for the défendant 
on or before Friday, February 20, 1880 ; that défendant serve 
his replying alBdavita on counsel for complainant on or 
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before Tuesday, February 24, 1880, and that complainant 
bave the right to reply ; and that ail afiidavits be filed on or 
before Friday, February 27, 1880." The plaintiff presented 
to the court two affidavits on his part, copies of which had 
been served on the defendant's soliciter on the twentieth of 
February, 1880. The défendant replied to those affidavits by 
an affidavit of his own, a copy of which he served on the 
plaintiff's solicitor on the twenty-seventh of February, 1880. 
Thereupon this court, on the thirteenth of March, 1880, made 
an order, entitled in this cause, "on motion for second at- 
tachment for contempt," and reading as folio ws : "This mo- 
tion, having been heard on the first day of August, 1879, on 
affidavits and argument by counsel for the respective parties, 
and thereupon an order having been duly made that it be 
referred to John A. Shields to ascertain the fact of said in- 
fringement, if the same be so, and report his finding to this 
court, and upon the coming in of the report of said référée, 
and hearing counsel for the respective parties in support 
thereof and in opposition thereto, said report was confirmed; 
and it was then further ordered that the complainant file 
with the court, and serve copies on défendant, affidavits 
showing the expenses incurred in the prosecution of this 
second attachment for contempt ; that défendant file and serve 
answering affidavits, and that complainant may reply thereto; 
and an amended order, and the affidavit of George Hayes, 
the défendant, executed on the twenty-sixth day of February, 
1880, having been filed in reply to said complainant's affi- 
davits, it is, upon considération thereof, ordered that the 
défendant pay into court the sum of $522.é9, as set forth in 
the affidavit of Baron Higham, executed herein on the six- 
teenth day of February, 1880, and the further sum of $867.50, 
as set forth in the affidavit of Valentine Fischer, executed 
herein on the twentieth day of February, 1880, amounting 
altogether to the sum of $1,389.99, as a fine for said second 
contempt, within 30 days from the date of the entry of this 
order, to-wit, the twelfth day of April, 1880, and that, if not 
paid, the défendant stand committed till it be paid, and that, 
when paid, it be paid over to the plaintiff in re-imburse- 
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ment." On the eleventh of May, 1880, the défendant sued 
ont a writ of error from the suprême court of the United 
States to reverse the said judgment convicting him of a con- 
tempt. The plaintiff moved in that court to dismiss said 
writ of error, and the suprême court dismissed it for want of 
jurisdiction on the twenty-ninth of November, 1880. The 
plaintiff now, on presenting to this court the mandate of the 
suprême court dismissing said writ, moves for an order that 
the said order of March 13, 1880, be carried into effect; and 
the défendant at the same time moves that the said order of 
Pebruary 17, 1880, and the said order of March 13, 1880, be 
declared inoperative and void, and of no efïect, or that the 
plaintiff be perpetually restrained and enjoined from any 
further action or proeeeding respecting the same. 

It is provided by section 725 of the Eevised Statutes that 
the courts of the United States shall hâve power to punish, 
"by fine or imprisonment, at the discrétion of the court, con- 
tempts of their authority : provided, that such power to pun- 
ish contempts shall not be construed to extend to any cases 
except the misbehavior of any person in their présence, or so 
near thereto as to obstruct the administration of justice, the 
misbehavior of any of the officers of said courts in their 
officiai transactions, and the disobedience or résistance by 
any such officer, or by any party, juror, witness, or other per- 
son, to any lawful writ, process, order, rule, deoree, or com- 
mand of the said courts." 

It is contended for the défendant that to render effectuai a 
judgment or order convicting a party of contempt, founded 
on his disobedience to an order of the court, three things 
must concur: (1) The order must be founded upon some 
légal or équitable right vested in the party at whose instance 
it is issued; (2) the order must be lawful and duly author- 
ized at the time it issues; (3) the disobedience to it must be 
wilful. 

It is well settled that contempt of court is a spécifie crim- 
inal offence, and that the imposition of a fine for a contempt 
is a judgment in a criminal case. New Orléans v. Steam- 
ship Co. 20 Wall. 387, 392. Although there bas as yet been 



FISCHER V. HAYES. 69 

neither an interlocutory nor a final decree on the mérita in 
this suit, yefc tho order imposing the fine for the contempt 
was a final order or judgment as to the matter of the con- 
tempt. The last order as to that matter was made prior to 
the April term, 1880. Since it was made the April term, 
1880, has begun and ended, and we are now in the Oetober 
term, 1880. The defondant's motion has not been made till 
in the présent term. The gênerai power of the court over its 
own judgments, orders, and decrees in civil and criminal 
cases, during the existence of the term at which they are first 
made, is held to be undeniable, {Ex parte Lange, 18 Wall. 
163, 167;) and it is further held that the power to vary a 
final judgment or order, at least in a case where there was 
jurisdiction to make it, does not exist after the term at which 
it was made. Bank of United States v. Moss, 6 How. 31; The 
Bank v. Lahitut, 1 Woods, 11. InU. S. v. Moss it was held 
to be too late after- final judgment and at the next term, and 
by motion only, to set aside a judgment on account of a sup- 
posed want of jurisdiction; and the authorities cited in that 
case show it to be well settled that no error of law or fact, if 
any, not involving jurisdiction, committed by this court in 
maiing the order now sought to be vacated, can be rectifie^ 
by this court on this motion. It does not appear that any 
error was committed; but, for the foregoing reason, it is not 
necessary to discuss that question. The utmost that the 
défendant could claim would be to hâve this court consider 
the question of jurisdiction now, as if he were in custody for 
the non-payment of the fine, and were before this court on a 
•writ of habeas corpus. 

The foregoing views cover ail the suggestions made in ar- 
gument, that the défendant, in the infringement on which the 
order in question was based, was guided by what he under- 
stood to be the views expressed by the court in its décision in 
Fischer v. Wilson, 16 Blatchf. 220; that his infringement 
was, therefore, not wilful, though mistaken; that the in- 
fringement was committed by the making of sky-light bars ; 
that the patent of the plaintiff was and is invalid, and there- 
fojç'e the injunction that was disobeyed was not a lawful order, 
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and that the amount arrived at as a fine was not proved in a 
proper way. 

Some points are made, on the part of the défendant, -which 
are taken by him as arising on the face of the proceedings : 

(1) It is objected that the order of February 17, 1880, 
decreesonly "that the défendant isadjudgedto hâve commit- 
ted the contempt alleged," without reciting further the ofïence 
of which he is guilty. It is insisted that this was necessary, 
and, further, that the order should hâve recited that the de- 
fendant had disobeyed a laivful order of the court, and was 
guilty of a contempt of court in so doing. The contempt 
alleged is set forth with sufficient particularity in the affida- 
vits on which the motion for attachment was founded, and in 
the report of the référée. AU the proceedings and the varions 
orders are sufficiently connected together by référence and 
récital to identify "the contempt alleged," without the neces- 
sity of reciting at length in the orders the particulars of the 
previous proceedings. The original motion was noticed as a 
motion for an attachment for contempt for a violation of the 
injunction, and the proceedings went on to ascertain that 
fact. The order of August 1, 1879, on its face, referred to the 
matter of a contempt of the injunction, and that is the "con- 
tempt" referred to in the orders of February 7th and 17th, 
and "the contempt alleged" spoken of in the latter order. It 
was not necessary to recite that the injunction was a lawful 
injunction. 

(2) It is urged that the fine for contempt could not be im- 
posed by an order made in the suit, but that the order should 
hâve been made in a proceeding in the title of which the 
United States were made a party to the proceeding. It is 
said, in The People v. Craft, 7 Paige, 325, that in proceedings in 
equity between parties to the suit for contempt in not obeying 
the process of the court, or any order or decree in the cause, 
the proceedings on the attachment may be, and usually are, 
entitled as in the original suit, though it is not irregular to 
entitle them in the name of The People on the relation of 
the person prosecuting the attachment against the défendant 
or party proceeded against. Where the attachment proceed- 
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ing for a contempt is against a witness, or a person not a party 
to the suit, the praetice is to entitle the order for attachment, 
and ail subséquent proceedings thereon in the name of 2'ke 
People on the relation, etc. Stafford v. Brown, 4 Paige, 360. 

(3) It is contended that, as the order of February 17th, 
adjudging the contempt, ordered that the défendant pay, as a 
fine, the amount of ail costs, etc., and did not order that the 
défendant stand committed, etc., the order of March 13th 
was void, because it ordered the défendant to stand com- 
mitted, etc. It is also claimed that the court exhausted jts 
power in making the order of February 17th, and that, even 
if it did not, it had no power to order the défendant to be 
committed until the fine should be paid. ' The order of Feb- 
ruary 17th adjudged the guilt, and ordered that the défend- 
ant should pay, as a fine, what should, on an investigation 
ordered, be ascertained to be the amount of certain expenses. 
The order did not specify any amount as a fine. The subsé- 
quent order specified the amount ascertained on the investiga- 
tion, and ordered that it be paid by the défendant as a fine 
for the contempt within 30 days from the order, and that if not 
paid the défendant stand committed till it be paid, and that 
when paid it be paid over to the plaintiiï in re-imbursement. 

It is suggested that section 725 provides for the punish- 
ment of a contempt by fine or imprisonment, and that, there- 
fore, a commitment for non-payment of the fine is unlawful, 
because such commitment is imprisonment. There is, how- 
ever, no commitment or imprisonment if the fine be paid. 
There is not commitment and fine. The punishment by a 
fine is fully inflicted, under the terms of the order, if the fine 
be paid as the order directs, and in such case there can be 
no commitment. So, if there be a commitment for non-pay- 
ment of the fine, there must be a discharge as soon as the 
fine is paid. The payment of the fine is the punishment. 
The awarding or infliction of the fine is no punishment. The 
commitment is an incident of the fine. It is not, in any man- 
ner, the "imprisonment" allowed by the statute. The pay- 
ment of the fine, and a commitment for not paying it, cannot 
co-exist. The commitment is not a separate punishment or 
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imprisonment added to the payment of a fine. It is in this 
view that it bas always been beld tbat where a statute author- 
izes or prescribes tbe infliction of a fine, as a punishment 
either for a contempt of court or for a defined oflfence, it is 
lawful for the court infiicting the fine to direct that the party 
stand committed until the fine be paid, although there be no 
spécifie afBrmative grant of power in the statute to make such 
direction. 

In United States v. Hudson, 7 Cranch, 33, 34, it is said 
that the implied powers of fining for contempt and imprison- 
ing for contumacy are powers -which cannot be dispensed 
with in a court, because they are necessary to the exercise of 
ail others; that they reault from the nature of courts of jus- 
tice ; and that, so far, our courts possess powers not imme- 
diately derived from statute. Ex parte Robinson, 19 Wall. 
505, 510. It might properly be held that the order to commit 
the défendant for non-payment of the fine was a punish- 
ment ordered for contumacy or contempt in not obeying 
the order to pay the fine, and so a punishment for a second 
contempt, and not a punishment for the contempt of violating 
the injunction. But the order to commit was lawful on 
broader grounds. 

In Kane v. The People, 8 Wend. 303, 215, it is said that 
where a défendant is convicted of a misdemeanor he may be 
committed to prison until the fine imposed on him for the 
offence is paid. 

In Ex parte Watkins, 7 Peters, 568, 575, the existence of the 
same practice at the common law is recognized. 

In Son V. The People, 12 Wend. 344, on a conviction for a 
misdemeanor a fine was imposed, with an order that the de- 
fendant stand committed until the same be paid. The court 
might hâve imposed a fine or imprisonment not exceeding 
six months, or both. On certiorari the suprême court held 
that the proceeding was regular; that the imprisonment 
awarded was no part of the punishment, but only a mode of 
enforcing payment of the fine ; and that, if the fine was paid 
on the defendant's being arrested, the sentence gave no author- 
ity to imprison. 
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In Harris v. The Commonwealth, 23 Pick. 280, it ia held 
that where, for an offence, the punishment is a fine without 
imi^risonment, the settled rule of law is that the sentence is 
to pay the fine, or stand committed until that sentence be per- 
formed. 

In Wilde v. The Commonweallh, 2 Met. 408, 411, it is said 
that where the statute authorizes a punishment by fine, costs 
may be awarded as incident, and the party convicted may be 
committed till such fine and costs be paid. 

In Reyinav. Dunn, 12 Ad. &E11. (N. S.) 1026, the défendant 
was indieted for an offence, and convicted, and sentenced to 
be imprisoned for 18 months, and to give security to keep 
the peace for two years after the expiration of the 18 months, 
and to stand committed till be should give such security. The 
exchequer chamber, on a writ of error, held that the sentence 
was proper. 

In the case of Drayton and Sears, 5 Opinions of Attorneys 
General, 579, cited in In re Mullee, 7 Blatchf. 23, they were 
convicted on an indictment under a statute which imposed 
only a pecuniary fine for the offence. A fine, with costs, was 
inflicted, and the court ordered them to be imprisoned till the 
fine and costs should be paid. They were imprisoned for 
four years, and then applied to the président for a pardon, 
and the attorney gênerai, Mr. Crittenden, was of opinion that 
the président had the power, by pardon, to discharge them 
from prison and to remit the fine, although, by the statute, 
one-half of the fine was to go to a private person and the 
other half to a county. 

In United States v.. Rohbins, 15 Int. Eev. Eec. 155, the de- 
fendant was convicted on an indictment, and sentenced to be 
imprisoned for a year, and to pay a fine and costs, and to 
stand committed until the fine and costs should be paid. 
After the expiration of the year's imprisonment, the fine and 
costs not being paid, and the défendant being still in jail, he 
was brought up on habeas corpus, and claimed that the part of 
the sentence which ordered him to stand committed until the 
fine and costs should be paid was void. The statute author- 
iîied both a fine and imprisonment. The court held that, 
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where a statute imposes a fine, the power to commit a person 
convicted of the statutory offence to jail until the fineis paid 
is an inhérent power in the court. 

In United States v. Kellerman, 23 Int. Eev. Eec. 202, the 
défendant was convicted on an indictment, and seutenced to 
pay a fine and the costs of the prosecution, and to stand com- 
mitted until said fine and costs be paid, -and to be imprisoned 
for one month. After the défendant had suffered the impris- 
onment for one month he sued out a writ of liabeas corpus. 
The statute authorized the imposition of a fine and costs, and 
of imprisonment for a specified time, but said nothing about 
commitment until the fine and costs should be paid. The 
court held that the judgment for commitment was proper, 
and that, as the fine and costs had not been paid, the de- 
fendant was rightfully in custody. 

The foregoing cases were not cases of contempt of court, 
but, as a fine for a contempt of court is a judgment in a 
criminal case, the same rule applies. 

In In re Mullee, 7 Blatchf. 23, the party was fined for con- 
tempt in violating an injunction restraining the infringement 
of a patent, and was ordered to stand committed until the 
fine should be paid. 

In In re Allen, 13 Blatchf. 271, the party had disobeyed an 
order of court requiring him to produce and surrender certain 
books and papers. He was adjudged guilty of contempt, and 
was ordered to deliver them up and to pay the costs, and, upon 
refusai, to be committed to custody by the marshal until dis- 
charged by order of the court. On habeas corpus it was 
urged that the imprisonment was illégal because it was to 
continue during the pleasure of the court. The court say : 
"When the contempt consist of a violation of the order of the 
court, and is a contempt not committed in its présence, and 
the statute does not prescribe the form of the order of com- 
mitment, the défendant may be imprisoned until he be dis- 
charged by order of the court, or until further order of court. 
Green v. Elgie, 8 Jurist, part 1, p. 187, par Denman, 0. J.; 
opinion of Chief Justice Kent in In re Yates, é John. 317; 
S. C. 9 John. 395. Chief Justice Kent, in In re Yates, 
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says that as it is tlie established course in matters of con- 
tempt to receive the submission of the party whenever he is 
ready to offer it, and, on reasonable satisfaction made, to dis- 
charge him, an order to commit him during the pleaeure of 
the court is favorable to him, for if a definite time is fixed in 
the sentence the court cannot alter it even on his submis- 
sion. This was said in a case -where the sole punishment 
infiicted for a contempt of court was imprisonment until the 
further order of the court. The principle applies a fortiori 
to the présent case, where submission may be made by pay- 
ing the fine, and where the commitment must terminate 
when the fine is paid. 

In Green v. Elgie, above cited, also reported in 5 Ad. & 
Eli. (N. S.) 99, the court of review in bankruptcy orderedone 
Green, a party before it, to pay certain costs within four 
days, or, in default, to stand committed to prison. He was 
committed. Afterwards he sued in the queen's bench, for 
false imprisonment, the person on whose application he was 
committed and his attorney. There was a verdict against 
the latter. One ground urged for sustaining the verdict was 
that the warrant of commitment was void because it did not 
direct how long the party should remain in prison. The 
court held that in that respect there was no objection to the 
warrant ; but it was held bad because the order on which it 
was founded did not adjudge a contempt, or direct any- 
thing to be done by the party to clear himself from it. 

In Douhleday v. Sherman, 8 Blatchf . 45, a fine was imposed 
for contempt in the violation of an injunction, and the de- 
fendant was ordered to stand committed until the fine should 
be paid. 

It must, therefore, be held that this court had power to order 
the défendant to be committed until the fine should be paid. 

It is equally clear that the court did not exhaust its power 
by the order of February I7th. That order adjudged the con- 
tempt, and set on foot a proceeding for ascertaining what 
, amount of pecuniary fine should be imposed therefor, direct- 
ing on what principle and by what means it should be fixed. 
The subséquent order of March 13th fixed the amountj im- 
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posed it as a fine for the contempt, to be paid within a fixeà 
time, and ordered commitment till payment. This was proper 
and regular. 

AU the points urged in favor of the motion made by the de- 
fendant fall -within the foregoing considérations, and the 
motion must be denied. The motion oi the plaintifE is 
granted. 



Fischer v. Hayes. 
{Oirmit Court, 8. D. New Torh. January 26, 1881.) 

1. Equity Pbactic!b— Rbpmcation— Rule 66. 

A replication, flled without leave, after the expiration of the tîme 
prescribed by ruie 66, may be ordeiod to sland, iu the discrétion of the 
court. 

2. Samb— PiîooF — RuLE 69. 

Testimony taken more than three montha after the flling of such 
replication, may be admitted in évidence at the hearing, in the dis- 
crétion of the court. * 

3. Equity PLEADnsTG— Suit for Infeingement — Bni.. 

In a suit for the infringement of a machine patent, the bill neea 
not State what articles the défendant has manufactured by the use of 
the machine. 

4. Infringement — Want op Consent — Proof. 

Want of consent need not be shown in a suit for the infringement 
of a machine patent, where such fact was alleged in the bill and not 
denied in the answer. 

5. Letters Patent No. 74,068, granted Valentine Fischer, February 4, 

1868, for an "improvement in machine for forming sheet-metal 
mouldings," is not voidfor want ofnovelty. 
Fischer v. WUson, 16 Blatchf. 220. 

6. Bamb— Spécification — Construction. 

The expression, " ail kinds of smooth mouldings," contained in the 
spécification of such patent, should be construed to mean, " ail kinds 
of smooth right-angled mouldings;" and the expression, "ail sorts 
of angles," should be construed to mean, " ail the kinds of square or 
right-angled angles" whioh can be made by the square dies, therein 
described.— [Ed. 

In Equity. Suit for Infringement. 
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Charles F. Blahe, for plaintiff. 

James H. Whitelegge, for défendant. 

Blatchfoed, g. J. This suit is founded on letters patent 
No. 74,068, granted to the plaintiff February 4, 1868, for an 
"improvement in machine for forming sheet-metal mould- 
ings." The patent was before this court in Fischer v. Wilson, 
16 Blatchf. 220, and was there adjudicated upon. In that 
case it was held that the défendant had infringed claims 2 
and 4. The novelty of claims 2 and 4 was attaoked. Claim 
4 is in thèse words : "4. Arranging the female die. G, above 
the maie die, E or F, for the purpose of keeping the female 
die clear, as set forth." It was construed to be a claim to 
the described arrangement of the two dies, so that, having 
Buch a lower maie die as B or F is, the female die shall be 
above the maie die, and thus be kept clear, resulting in keep- 
ing both dies clear, instead of having the female die below, 
in a position to be clogged and mar the work, even though 
the upper maie die should clear itself ; and it was held that 
the lower maie die must be so made and arrangea as to afford 
no chance for the collection of dirt that would destroy the 
perfection of the work. Even though the female die is placed 
over the maie die, yet the Fischer invention is not found if 
the maie die has concavities or surrounding hollows in which 
dirt or foreign matter can collect. With that view of claim 
4 it was held, in the Wilson case, that nothing was shown 
which affected the novelty of that claim. Various patents 
were introduced on the question of novelty, with other évi- 
dence. One of thèse patents was the Worthen and Eenwick 
patent, referred to hereafter. It was held that nothing which 
was shown affected the novelty of claim 2 or claim 4. 

In the présent case several questions are raised which were 
not brought up in the Wilson case : 

(1) As to the objection that the replication to the answer 
was not filed until after the time prescribed in rule 66, and 
that then it was filed without prior leave of the court, and 
that the plaintiff's proofs were taken after the expiration of 
three months from the time the replication was in fact filed. 
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The order dated March 19, 1880, but actually flled and 
entered March 25, 1880, made oa the defeudant's motion to 
dismiss the bill for the foregoing reasons, disposed of the 
foregoing questions. It was an order within the power of the 
court to make, in the exercise of its discrétion, under rules 66 
and 69. The court could rightfully direct the replication 
filed and the proofs talcen to stand, as if the proceedings had 
severally been had within the times prescribed, as fuUy as if 
the order of the court to that effect had been made before 
taking such proceedings. The record shows that as full 
opportunity was given afterwards to the défendant to enter 
objections on the record to the proofs previously taken, and 
to cross-examiue the witnesses before examined, as if bis 
counsel had been présent when they were taken, and that he 
availed himself of such opportunity. The order, through 
some oversight, does net show on its face that aifidavits were 
presented on the part of the plaintiff as a foundation for 
denying the defendant's motion and for granting the plaintiff 
the relief granted. Such affidavits are on file among the 
papers in the cause, and it clearly appears that they were 
presented and acted on by the court. Like affidavits were 
presented on like motions made at the same time in the case 
against Neil and the case against O'Shaughnessey and Simp- 
son, and those affidavits are recited in the orders made at the 
same time, of the same ténor, in those two cases. 

(2) As to the objections to the direct testimony of the wit- 
nesses MacClay and Abbott. Thèse questions are disposed 
of in the décision on the separate motion of the défendant to 
strike out such testimony. 

(3) The bill charges that the défendant "bas operated and 
used, and is still operating and using, in the city of New York, 
at No. 71 Eighth avenue, a machine or machines constructed 
in aceordance with and containing and embodying" the in- 
vention secured by the patent. The objection is taken that 
the bill does not state what the défendant has made by the 
use of the machine, or that he has made comices with it. The 
patent grants to the plaintiff the exclusive right to use the 
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improvement patented for any purpose. The improvement 
is stated in the spécification to be an invention relating to 
"a new machine for pressing mouldings for cornices, etc., 
from galvanizei or other slieet métal." What is meant by 
"mouldings" is sliown by the red lines in figures 2 and 3 of 
the drawings. They are structures resulting from round or 
angular bends in sheet métal. The allégation of the bill is 
sufficient. 

(4) As to the use by the défendant, the évidence of MacClay 
shows that since the patent was granted the défendant bas 
used at bis places of business in the city of New York, for 
making sky-light bars, a machine embodying the inventions 
covered by claims 2 and é of the patent, with the female die 
above, and reeiprocating up and down, and the maie die be- 
low, not re-reciprocating, and resting on an upright standard, 
which was bent over at the top so as to allow métal which 
had been partly bent to swing down under the maie die, while 
f urther bends were being made, and not bave the prior bends 
crushed out. The maie die was so arrangea that no dirt 
could collect around it, or between it and the female die. The 
défendant had this machine made for himself . In the Fischer 
machine and in the defendant's machine only two dies are 
in place at a time, one upper one and one lower one. Ab- 
bott says that he saw the defendant's machine used in bis 
factory to bend sheet métal into a sky-light bar. The évi- 
dence is sufficient to show the use of the machine in infringe- 
ment of claims 2 and 4, in bending square angles in sheet 
métal. This is enough. Moreover, the answer admits that 
the défendant bas a machine, and uses or opérâtes it. A 
drawing of it is given by the witness MacClay. It was easy 
for the défendant to show, if the fact were so, that this draw- 
ing was not correct, or that the machine had not been used 
by him in the shape shown, to make the bends testified to in 
sheet-metal sky-light bars. 

(5) The bill allèges that the defendant's use of the machine 
has been without the plaintiff's consent. This allégation is 
not specifically denied in the answer, nor does the answer 
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allège any license or consent. It is objected that tlie plain- 
tiff bas not proved want of consent. This was net necessary. 
It was for the défendant to prove consent, if anything needea 
to be proved on the subject. 

(6) The apparatuses testified to by Philip Barkel, Axel 
Schiermacher, and John E. Hopkins hâve no bearing on the 
plaintiff's patent. They are not alluded to in the brief for 
the défendant. They show no organized machine with a 
concave upright standard, on the top of which a maie die is 
placed, and they show no maie or female die, and the defend- 
ant's expert, Mr. Eenwick, gives no testimony in regard to 
them. 

(7) The machine testified to by Eistine and Brand was a 
corrugating machine, and was incapable of making the 
structure shown in the drawings of the plaintiff's patent. It 
is not shown ever to hâve been used in bending a square 
angle in sheet métal. It is not shown to hâve been ever used 
with only two dies at a time, — one above and one below, — with 
the lower die arranged as in the plaintiff's machine. The 
testimony given by Eenwick and Eistine as to the machine, 
and the model of it, was properly objected to on the ground 
that the use of the machine was not set up in the answer. 

(8) As to the Peltier patent, Mr. Eenwick admits that a 
change would hâve to be made in the apparatus shown by 
figure 10, in order to do the work shown in the drawings of 
the plaintiff's patent. It is plain that this change is mate- 
rial. It is also olear that figure 8 dues not show an appara- 
tus anticipating claim 4 of the plaintiff's patent, and that 
figure 10 does not show an apparatus anticipating either 
claim 2 or claim 4 of that patent. 

(9) Tho Byrne book, pages 186 and 187, does not show the 
plaintiff's invention as to either claim. 

(10) The only defence on the question of novelty, pressed 
with any force, is the alleged prior use, in such a way as to 
anticipate the plaintiff's patent, of a machine made under the 
patent to W. E. Worthen and H. B. Eenwick, before referred 
to. That patent was granted July 5, 1859, for an "improve- 
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ment in corrugating sheet métal." The spécification of the 
patent desoribes the then existing mode of corrugating sheeta 
of métal by means of properly-sliaped maie and female dies 
extending over the sheet, and between which the sheet is' 
placed. The dies are then made to approach each other. 
The creeping of the métal to supply sufficient surface to con- 
form to the curves and angles of the mould is resisted by the 
friction of the bent métal sliding over the faces of the dies, 
and by the force required to bend the métal from the shape it 
bas already taken into the shape of the next succeeding cor- 
rugation. The power required is enormous, and the métal 
ceases to ereep and stretches, and is injured, weakened, or 
torn apart. The new device was to corrugate by properly- 
sliaped dies acting in succession on différent parts of the 
sheet. The method is described thus in the spécification: 
There is a lower or female die, whose cross-section is the form 
desired in the finished sheet métal, and it does not differ 
from those then in use. A set of upper dies is then procured, 
whose acting surfaces, when properly arranged, will constitute 
a single surface, conforming in shape to one side of the fin- 
ished sheet. Tliey are arranged so as to be free to move 
towards and away from the under die and be properly guided. 
In using the machine the sheet is laid loosely on the lower or 
bed side, and then one of the upper dies is forced down on it 
until the métal takes the proper shape. That die is then 
left down, and the next die in succession in the séries is 
brought down and left down, and so in succession until the 
opération is finished. The métal ean thus creep and eonform 
to shape. It is apparent that this arrangement, as described, 
does not contain the plaintift's invention, although the spéci- 
fication speaksof using the apparatus for corrugating mould- 
ings for the cornices of large buildings. The claim of the 
patent is this: "The method of corrugating or moulding 
sheet métal by several dies acting in succession, substantially 
in the manner specified, upon a sheet resting upon a bed, 
die, or dies, so as to cause the métal to eonform to shape, 
substantially in the manner herein described." The patent- 
v.6,no.l~6 
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ees state, in the spécification, that they "intend at times to 
use a sectional lower die in connection with sectional upper 
^ies, acting in succession, as a convenient method of obtain- 
ang several distinct patterns from a comparatively small 
number of dies, and for other purposes." But this sugges- 
tion does not meet the invention embodied in claim 4 of the 
ÎFischer paient. 

Mr. Wortlien testifies, however, that he made a machine 
for Althouse & Co. in which the upper die was stationary and 
the lower die moved up, the female die being sometimes above 
and sometimes below. He also testifies that in the machine 
he made for Althouse & Co., under the patent, the dies were 
generally in gangs, but the last right-angled bend was some- 
times put in with a single set of dies, one above and one below, — 
the female above and the maie below, — both detached from the 
dies which made the other bends. He also says, elsewhere, 
that the top die was fixed, and a lower sectional die was raised 
against it, and then clamped up and left, and the bed plate 
let down and other lower sectional dies raised in succession, 
and left up ; that when two dies were used .singly, one above 
and one below, the upper one was fixed and the lower one 
was raised up against it, the upper die being the female die 
and the lower die the maie die, and the sheet of métal being 
placed on the latter. This machine, he says, was ultimately 
sold for old iron, He says that cornices made by the method 
thus described were put upon two buildings which he names. 
Mr. Henry B. Eenwick, the other patentée, and the same per- 
son who is the expert for the défendant, says that the machine 
he saw at Althouse & Co.'s was built in accordance with the 
Worthen and Eenwick patent, and that the upper die and the 
lower die were both in sections; that he has no distinct re- 
membrance of ever having seen the machine operated with 
only one maie die and one female die in it, though it was 
capable of being operated with one pair of dies only, and with 
the female die uppermost; and that, when used with several 
dies in it, some of the female dies were uppermost and some 
lowermost. Mr. Eenwick does not assert that in view of the 
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use of female dies above maie dies, as so testified to by him, 
in the Worthen and Renwiek machine, and of what is found 
in the Byrne book, there was not invention in elaim 4 of the 
Fischer patent; and he, in substance, admits that if elaim 
4 is limited to the use of a single upper female die above a 
single lower maie die, the invention in elaim 4 did not exist 
in the machine which Althouse & Co. had, unless that machine 
was used in the way testified to by Mr. Worthen. He also 
testifies that so far as he remembers the upper set of dies in 
that machine was the stationary set. 

The statement that, in the machine referred to, the lower 
dies were carried up singly against the upper die, is contra- 
dicted by four workmen, Pressler, Emerson, Handmann, and 
Engleman, who used the machine at Althouse & Co.'s. Press- 
ler has been in the employ of Althouse & Co. for the past 28 
years, and foreman for them for the past 16 yeara. He says 
that even when the lower die was made in pièces or sections, 
so that a différence could be made in the height of the cor- 
nice, the lower sections were bolted together and were always 
elevated together, and one section of the lower die could not 
be used alone; that a single maie die was never used under 
a single female die ; that a sectional top die was wedged down 
to make the bend, and then the whole lower die was raised 
up against it, and then that sectional top die was fastened to 
the lower die, and the lower die was let down, carrying that 
top die, and then a second sectional upper die was operated 
with in the same way, and so on; and that the female die 
was below. Emerson, a machinist, who has been in the 
employ of Althouse & Co. for 22 years, and built the machine 
referred to under Worthen's superintendence, says that the 
lower die was generally in sections, and the upper dies were 
in sections; that the lower sectional dies could not bemoved 
up singly, but were bolted together; that the lower die was 
moved up ; that one at a time, and sometimes two at a time, 
of the upper sectional dies were dropped down, to bend with ; 
that he never knew of a single female die used above a single 
maie die on the machine, to make the last right-angled bend, 
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but such bend -was made with a mallet ; that he does noi 
recoUeot the use of a single lower maie die without any other 
form of bend or angle on the face of the lower die; and that 
when a single upper sectional diehad been let downand used 
to bend, it was clamped to the lower die, and another sectional 
upper die was then used. Handmann, a house-smith, worked 
for Althouse & Co. for 13 years, and while they had thia 
machine, which he assisted in making. He says the upper 
dies were sectional, and were used in succession, by letticg 
one down at a time, and bending with it, by bringing up the 
lower die against it, and then th- upper die was clamped to 
the lower die and went down witu it ; and that a single maie 
die was never used under a single . female die. Engleman, a 
house-smith, bas worked for Althouse & Co. for the past 21 
years. He worked on this machine. He says he never saw 
used in it a single maie die under a single female die, there 
being nothing by the side of the maie die. The testimony of 
Bohne and Sellman goes, also, to contradict Worthen as to the 
way in which the last right-angled bend was made in the spé- 
cifie cornices referred to by Worthen. 

It must be held that the defence sought to be established 
by the testimony of Mr. Worthen is not made out. 

(11) Objection is made to the spécification of the plaintiff's 
patent because it states "that but two kinds of dies for ail 
kinds of smooth mouldings that may hâve to be formed are 
needed, viz., rounded and square dies," and that "of the lat- 
ter but one set is required for making ail sorts of angles." 
No such defence is set up in the answer ; but the spécifica- 
tion is not open to the objection made. Of course, a square 
or right-angled die will not make a bend of a différent angle. 
There is nothing in the spécification to indicate that the pat- 
entée oontemplated makiog any angular bend other than a 
right-angled bend. The drawings show no other. But they 
do show right-angled bends in contrary directions on the 
same moulding. The expression, "ail kinds of smooth mould- 
ings," means, in respect to angular mouldings, "ail kinds of 
smooth right-angled mouldings," and the expression, "ail sorts 
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of angles," means "ail the kinds of square or right-angled 
angles" -which can be made by the square dies, and whioh 
are shown in figures 2 and 3 ; the mouldings shown in those 
two figures in red lines being the mouldings which the spéci- 
fication states the machine is to form. The only angles in 
the mouldings in those two figures are right angles. 

(12) It is not apparent for what purpose the testimony of 
Kittredge was introduced. No defence to which it can relate is 
set up in the answer, It is not referred to in the brief of the 
counsel for the défendant. No defence of lâches or license, 
or acqniescence by the plaintiff in the use of the machine by 
the défendant, is set forth in the answer. The plaintiff's 
patent was granted in February, 1868. He began bis suit 
against Wilson in May, 1869. It was not decided until 
April, 1879, The defendant's machine was made in 1872. 
This suit was brought in May, 1879. 

(13) The inventions covered by claims 2 and 4 of the plain- 
tiflf's patent were-new, useful, and patentable. 

Ail the questions raised and discussed on the part of the 
défendant hâve been carefully considered, and sueh of them 
as bave not been particularly adverfced to in this décision hâve 
not been overlooked ; but they are of such minor importance 
that they can hâve no weight to control or modify the views 
before expressed, and therefore it is not deemed necessary 
to comment upon them. 

There must be a decree for the plaintiffs as to claims 2 
and 4. 
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PlSCHER V. HaYES. 

(Circuit Court, 8. D. New York. January 26, 1881.) 

1. Motion to Steike Out Testimont. 

Motion to strike out testimony upon the grounds (1) that said testi- 
moay, and the oatlis thereto, are fictitious and void ; (2) that the 
direct testimony of said witnesscs is f raudulent and inoperative ; and 
(3) that said testimony is unauthorized, and does not properly form 
any part of the record, or of the proofs, denied, under the circum- 
stances of the case. — [Ed. 

In Equity. Suit for Infringement. 

Charles F. Blake, for plaintiff. 

James H. Whiteleqge, for défendant, 

Blatchford, C. J. This is a motion by the défendant to 
Btrike out the testimony of John D. MacClay and that of 
Phillips Abbott, taken in this case for final hearing, on the 
grounds set forth in the notice of motion : (1) That said testi- 
mony and the oaths thereto are fictitious and void; (2) that 
the direct testimony of said witnesses is fraudulent and inop- 
erative; (3) that said testimony is unauthorized, and does 
not properly form any part of the record, or of the proofs 
herein. 

The affidavit for the motion, made by Mr. MacClay De- 
cember 7, 1880, is to the effect that on the eighteenth of 
March, 1880, the day his direct testimony purports to hâve 
been taken, he went to the office of Mr. Blake, the plaintiff's 
soliciter, and there Mr. Abbott read to him a paper, but 
presented to him no drawing, and asked him to sign the 
paper, and he signed it ; and he was then taken by Mr. Con- 
oUy before Mr. Shields, the examiner, and was sworn by 
Mr. Shields to tell the truth and the whole truth, the paper 
not being présent, but being retained by Mr. Abbott ; and 
that he did not after that give any déposition or return to 
Mr. Blake's office. He also says that when Mr, Abbott so 
read the said paper to him he did not read any questions to 
him, and he did not make any of the answers purporting to 
bave been made by him. His explanation is that -what was so 
read to him was in narrative form, and he thought it 'was an 
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affidavit. The testimony referred to is in the form of ques- 
tions and answers, and in reply to question 13 Mr. MacClay 
explains a drawing then produced and shown to him, and stated 
to be offered in évidence, and marked as an exhtbit. Mr. Mac- 
Clay also states that when he was eross-examined by the 
defendant's soliciter, on the thirty-first of March, 1880, he 
thought the cross-examination related to aifidavits he had 
made in this case in 1879, It is stated in the heading of 
the direct examination that MacClay was first duly swom. 
At the end of the direct examination is a jurât signed by Mr. 
Shields, the examiner, to the effeet that it was swom to be- 
fore him March 18, 1880. The defendant's solicitor was not 
présent at the direct examination, he having intentionally 
remained away, though notified, on the ground that he re- 
garded the proceeding as irregular. As he was absent, it 
was not unnatural that Mr. MacClay, a layman, should not 
understand that he was being examined as a witness in chief 
for final hearing. It appears, by the files of this court, that 
he had sworn to an affidavit in this suit before Mr. Abbott, 
as a notary public, on the twenty-third of May, 1879, and 
to another affidavit in this suit before him on the twelfth of 
June, 1879. 

Mr. MacClay's recollection on the seventh of December, 
1880, as such recollection appears in his affidavit of that date, 
in narrative form, as to what occurred at Mr. Blake's office 
on the eighteenth of March, 1880, is very différent from what 
appears from his cross-examination on the thirty-first of 
March, 1880, to be his then recollection of those occurrences, 
if such cross-examination is to be taken as referring to what 
occurred on the eighteenth of March, 1880, and not to what 
occurred on one or the other of the occasions when he made the 
affidavits in 1879 before Mr. Abbott. Mr. MacClay says that 
he did not understand he was being cross-examined as to his 
déposition of March 18, 1880, but thought he was being cross- 
examined as to his affidavits of 1879. It is plain that Mr. 
Whitelegge, who cross-examined him, thought he was cross- 
examining him as to what occurred on March 18, 1880, and 
probably the plaintiS's solicitor must hâve so thought, Mac- 
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Clay was then and there shown his signature at the end of 
the 18 direct questions, and he identified it; but a perusal 
of ail the questions and answers on cross-examination leads 
to the conclusion that MacClay may very well hâve thought 
that he was being cross-examined in référence to the occasion 
■when he swore to his affidavit of May 23, 1879, before Mr. 
Abbott. This is, however, of no importance to the merits of 
the motion. It is shown very clearly and fully, by the aiïi- 
davits produced in opposition to the motion, that the direct 
examiuation of Mr. MacGlay was regularly taken, in proper 
form, and in a proper manner, on the eighteenth of March, 
1880, on prior notice to the defendant's soliciter, but without 
his présence, as before stated, and that the usual oath was 
administered to Mr. MacClay by Mr. Shields, the examiner, 
before the witness was examined. The jurât, bearing date 
March 18, 1880, at the close of the direct examination, signed 
by Mr. Shields, was not put there till after that day ; but that 
is immaterial. 

The drawing on tracing cloth, marked "Complainant's 
Exhibit; MacClay, J. A. 8., examiner; marked by examiner, 
March 31, 1880, Fischer v. Hayes," is shown to be the iden- 
tical drawing deposed to by MacClay, in his answer to direct 
question 13. It is precisely like the copy now produced, 
made by Hyde, March 25, 1880. Hyde and Mr. Whitelegge 
are shown to be mistaken in their idea that the drawing was 
made on yellow Manilla paper. 

Mr. Whitelegge sets forth in his affidavit that the direct 
testimony of the witness Abbott was prepared for the occa- 
sion, and was not taken in the usual manner or at the time 
it purports to hâve been taken, and is fictitious; and that the 
testimony of Mr. Abbott purports to hâve been begun and 
terminated on the thirty-lirst of March, 1880, whereas his 
direct testimony was in part put in on the eighteenth and 
nineteenth of March. Any erroneous impression in this re- 
spect arises from the order of printing, and from the order in 
which the manuscript sheets of the testimony are put to- 
gether. A référence to those sheets shows that the direct 
testimony of Mr. Abbott was begun on the eighteenth of 
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March and concluded on the nineteenth. It is shown that 
the direct examination of Mr. Abbott was regularly taken, on 
an oath preTiously administered to him by Mr. Shields, and 
that the allégations made by Mr. Whitelegge against his 
testimony are groundless. 

The swearing of Mr. MacClay again on the eighth of April, 
1880, after the close of his cross-examination, is fuUy ex- 
plained. 

The motion is denied both in this case, and, in so far as it 
may be considered as made, in the cases against Neil and 
against O'Shaughnessey. 



FiscHEB V. Neil. 

; {Oireuit Court, S. D. New York. January 26, 1881.) 

1. EVIDEIICBI— WAIVEB OP OBJECTION. 

If no objection is made upon the record to the admission of hearsay 
évidence, such objection will be considered as waived. 

2. SAME — GENERAL OBJECTION. 

A gênerai objection will not be considered if no particular gronnd 
of objection is specifled. 

3. Same— Specific Objection. 

If a ground of objection is Btated, ail grounds not specifled are con- 
sidered as waived 

4. JUEISDICTION— CiTIZENSHn». 

Any issue as to citizenship ia immaterial where the subject-matter 
confers jurisdiction. 

6. Patent — Phesumption of Ownehship. 

In a suit for infringement the patentée will be presumed to be still 
the owner, where no assignment has been alleged or proved. 

6. Lettebs Patent No. 74,068, granted to Valentîne Fischer, Pebruary 
4, 1868, for an "improvemeet in machine for fortning sheet-metal 
mouldings," are shown to be infringed, as to the fourth claim, by the 
évidence in this case.— [Ed. 

In Equity. Suit for Infringement. 
Charles F. Blake, for plaintiff. 
James H. Whitelegge, for défendant. 
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Blatchford, C. J. ïhe décision of this court on final 
hearing, on pleadings and proofs, in the case of the same 
plaintiff against George Hayes, disposes of ail material ques- 
tions in this case except tiiat of infringement. As to that, 
the bill allèges that the défendant "has operated and used, 
and is still operating and using, in the city of New York, 
state of New York, and within the southern district of New 
York, a machine or machines, constructed in accordance with 
and containing and embodying the said invention, so secured 
to your orator as aforesaid." The testimony of Mr. Abbott 
shows that he saw at the defendant's shop, June 19, 1879, 
which was four days before the bill was sworn to, and five 
days before it was filed, a machine for bending sheet métal, 
of which he produces a drawing. He also describes the con- 
struction and mode of opération of the machine and the dies 
he so saw. It is clear that to make or use such a machine in 
the way described, to bend sheet métal, infringes the fourth 
claim of the plaintiff's patent. Mr. Abbott says that at the 
time of his said visit he was informed by a gentleman, who 
represented himself as the foreman of the defendant's shop, 
that this machine had been used whenever required, for bend- 
ing sheet métal for cornices and similar work, ever since he 
had been there, "which, I think, he said was about two 
years." No objection was made on the record to this hear- 
say évidence. If no objection is made atthe time to évidence, 
ail objection to it is considered as waived. If a gênerai ob- 
jection to it is made, but no ground of objection is specified, 
the objection will not be considered. If a ground of objec- 
tion is stated, ail grounds not specified are considered as 
waived. Camden\. Dorem.us,B 'Rovf. 515; Evanstony.Gunn, 
99 U. S. 660. But there is sufficient in the defendant's 
answer, in connection with the testimony of Mr. Abbott, out- 
side of said hearsay évidence, to establish infringement by a 
use by the défendant of the machine seen by Mr. Abbott at 
his shop. The défendant is not himself sworn, nor does he 
produce any witness to show that Mr. Abbott's drawing or de- 
scription is incorrect, or that the machine was not used by 
the défendant, or that the défendant had more than one 
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macliine. The answer states that the défendant is "advised 
that his machine does not conflict with that described in said 
letters patent of complainant." It also dénies that the plain- 
tiff has ever had any just right, by virtue of any patent, in 
"the machine" used or operated by the défendant. This is 
sufficient, in view of the foregoing considérations, to show a 
use by the défendant of the machine seen and described by 
Mr. Abbott. Takingthe whole bill together, it must be held 
to aver a use since the plaintiff's patent was granted, and the 
proof and the answer must be held to apply to such a use. 

No objection made to the regularity of the taking of the 
testimony of Mr. Abbott is tenable. In addition to the points 
considered in the décision on the motion as to the évidence 
in the Hayes case, so far as those points apply to this case, 
the record states that the évidence of Mr. Abbott was taken 
before the examiner, and that Mr. Abbott was first duly 
sworn, and there is a jurât at the end purporting to show a 
reswearing of the witness after the close of his whole testi- 
mony, and the examiner certifies that the proof s were taken 
before him. No objection, setting forth any irregularity, ap- 
pears on the record, nor has any motion been made based on 
any, except in so far as the motion made in the Hayes case 
covers any. Any issue as to the citizenship of the plaintiff, 
raised by the pleadings, is immaterial, as the subject-matter 
gives jurisdiction. None of the objections taken by the de- 
fendant, in the course of the examination of Mr. Abbott, are 
regarded as tenable. 

The patent having been granted to the plaintiff, he is to 
be pi-esumed to be still the owner of it. No assignment by 
him is alleged or proved. There must be the usual decree 
for the plaintiff as to the fourth claim of the patent. 
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FiscHBB V. O'Shatjghnesseî and another, 
(Circuit Court, 8. B. New Yorh. January 26, 1881.) 

1. Joint IinfRiNGEMEKT— Plbading. 

The objection that a bill does not allège an infringement by the 
défendants jointly should be taken by domurrer. 

2. Lettees Patent No. 74,068, granted to Valentine Fischer, Pebruary 

4, 1868, for an "improvement in machine for forming sheet-metal 
mouldings," are shown to be infringed, ns to thu fourth claim, by the 
évidence in this case. — [Ed. 

In Equity. Suit for Infringement. 

Charles F. Blake, for plaintiff. 

James H. Whitelegge, for défendants. 

Blatchfoed, C. J. au material questions involved in this 
case are covered by the décisions in the cases of the same 
plaintiJBf against Hayes and Neil, excepi the question of 
infringement. The bill contains the same allégation on that 
point as in the case against Neil. Mr. Abbott testifies that 
he saw at the défendants' shop, on the nineteenth of June, 
1879, which was four days before the bill was sworn to, and 
five days before it was filed, a machine for bending sheet 
métal, of which he produces a drawing. He also describes 
the construction and mode of opération of the machine and 
the dies he so saw. It is clear that, to make or use such a 
machine in the way described, to bend sheet métal, infringes 
the fourth claim of the plaintiff's patent. Mr. Abbott says 
that, at the time of his said visit, he saw the défendant 
O'Shaughnessey in person, and that he admitted to him (Mr. 
Abbott) "that he had used the said machine as I hâve de- 
scribed whenever necessary, since lie had owned it for form- 
ing cornice and similar work." Neither of the défendants is 
sworn, nor is any witness produced to show that Mr. Abbott 's 
drawing or description is incorrect, or that the machine was 
not used by the défendants, or that the défendants had more 
than one machine. The answer states that the défendants 
are "advised that their machine does not conflict with that 
described in said letters patent of complainant." It also 
dénies that the plaintiff has ever l'nfl auj just right, by virtue 
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of any patent, in "the machine" used or operated by the 
défendants. On ail this there is shown a use by the défend- 
ants of the machine seen and described by Mr. Abbott. Taking 
the whole bill together, it must be held to a ver a user since 
the plaintiff's patent was granted, and the proof and the 
answer must be held to apply to such a case. The proof of 
user is sufficient without the admission of Mi*. O'Shaughnes- 
sey, and without référence to the point taken that no admis- 
sion by him binds Simpson. 

As to the point that the bill does not allège an infringement 
by the défendants jointly, if it does not, the objection should 
hâve been taken by demurrer ; if it does, the proof and the 
answer make out a joint infringement. 

There must be the usual decree for the piaintiff as to the 
fourth claim of the patent. 



The s. Shaw.* 

(District Court, E. JD. Pennsyîmnia. Janiiary 14, 1881.) 

1. Admebaltt— CoixisioN— Anchobotg ni Mid-Ohanxkl akd m Range 
OF LiGHTS. — A bark proceeding down the Delawai'e river anchored 
at sundown in mid-channel, and in range of the government lights. 
A tug foilowing her, with a schooner in tow, did not observe that she 
was at anchor until too late to prevent a collision by which the bark 
was injured. Held, that the act of the bark in anchoring where she 
did tended to produce the collision, and that she was, therefore, in 
fault. 

2.' Bamb — Admission of Liakilitt— From what Cibcumstances Implibd 
— Agrbemknt to Akisituate. — The testimony lef t it doubtf ul whether 
the tug should hâve observed the bark earlier, but it appearing that 
the owner of the tug had olïored to pay for the cost of repairs to the 
bark without damages for détention, which offer was ref used, and had 
then signed an agreeraent to refer to arbitrators " the amount to be 
paid," which agreement was afterwards abandoned bccauae he claimed 
the right to call witnesses as to the cause of the collision, hdd, that 
this amounted to an admission of some fanlt in the tug, and the dam- 
ages should be, therefore, equally divided betwecn the bark and the 
tug. 

♦Reported by Frank P, Pritehard, Esq., of the Philadelphla bar. 
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In Admiralty. 

Libel by the master of the bark Ajace against the steam- 
tug S. Shaw for damages sustained by collision. It appeared 
from the évidence that the bark, on September 18, 1879, 
started from Philadelphia and proceeded down the Delaware 
river in tow of a tug. Late in the afternoon she passed the 
tug S. Shaw, also bound down the river, and with the schooner 
Annie M. Allen in tow. About sundown the tug in charge of 
the bark left her, and she then let go her anchor and swung 
round with her head to the tide, which was then ebb. The tug 
Shaw, coming down behind her, did not discover that she was 
at anchor until the vessels were in close proximity, and was 
then unable to prevent the schooner from coUiding with and 
injuring the bark. At the place where the collision oceurred 
the river was about two miles wide. The bark anchored in 
mid-channel, and also in range of the government lights. It 
appeared that, by a statute of the state of Delaware, vessels 
were prohibited from anchoring in range of thèse lights. 
There was conflicting teatimony as to the time which elapsed 
between the bark coming to anchor and the collision, and 
as to whether the bark's anchor light was up before the col- 
lision. The theory of the libellant was that while the bark 
was at anchor the tug attempted to cross her bow, and the 
schooner was in conséquence carried by the tide down upon 
the bark. The theory of the respondent was that while the tug 
was foUowing the bark the latter, without warning, suddenly 
came to anchor in mid-channel, and thus caused the col- 
lision. 

It appeared, also, that a day or two after the collision the 
owner of the tug offered to pay the captain of the. bark the 
cost of the necessary repairs to the bark. The captain of 
the bark demanded $2,400, which included, besides cost of 
repairs, damages for détention, expenses, etc. An arbitration 
was then suggested, and a written agreement drawn up and 
signed, whereby the parties agreed"to submit the question of 
the amount to be paid the Italian bark Ajace, of which the 
undersignel, Federico Morice, is master, in conséquence of 
the collision between said bark and the schooner Annie M. 
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Allen and steam-tug 8. Shaw, to two arbîtrators." Immedi- 
ately afterwards the parties entered into a conversation, in 
the course of which the owner of the Shaw claimed that he 
had the right under the agreement to call witnesses, not only 
as to the amount of damages, but also as to the cause of the 
collision. This was denied by the captain of the Ajace, and 
the parties thereupon sepatated without attempting to carry 
out the agreement of arbitration. ïhis libel was theu filed. 

Henry Flanders, îor libellant. 

Henry R. Edmunds, for respondent. 

BuTLEK, D. J. I find both vessels in fault. The Ajace 
should not hâve anehored where she did, — virtually in 
mid-channel, and within range of the government lights. 
The act tended directly to produee the collision whieh fol- 
lowed. It did not, however, relieve the Shaw of her duty to 
observe proper care and keep off if the Ajace was eeen in 
time. Whether the latter vesseFs lights were up, and whether 
she was, or should bave been, seen in time to avoid the col- 
lision, is open to doubt, if the testimony of witnesses, bear- 
ing directly upon the question, alone, is considered. But con- 
sidering also the subséquent conduct of Captain Bougher, 
owner of the Shaw, I am satisfied this vessel, too, was in 
fault. Taking the agreement to arbitrais signed by him, 
with bis testimony, and that of Captain Guneo, respecting it, 
he must be regarded as admitting that bis vessel was in fault. 
The paper, viewed alone, would justify a conclusion that he 
aeknowledged responsibility for the entire conséquences of 
the collision. But the testimony of Captain Guneo, as well 
as bis own, shows that so broad an admission was not in- 
tended. At the outset he offered, unhesitatingly, to pay the 
cost of repairs, — covering as he supposed the entire injury 
sustained by the vessel — but refused to corapensate for loss 
of time, or anything beyond such repairs. It was Captain 
Guneo's claim to more that led to the agreement to arbitrate. 
Immediately after signing the paper, the parties disagreed 
about its meaning. Captain Bougher, supposing himself 
entitled to show fault in the Ajace, offered testimony to that 
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point. His antagonist, denying the right to do this, objected 
to the offer; and in conséquence of this disagreement the 
arbitration was abandoned. Viewed in the light of the testi- 
mony referred to, the proper interprétation of the paper is 
that Captain Bougher admitted liability for the loss sustained, 
but not the entire liability. This view is consistent with ail 
he did. At the outset he asserted, on the information of his 
captain, that the Ajace was in fault; and he subsequently 
offered to prove it, — to show, as I must suppose, the extent 
of his liability. Thia liability depended, — the extent of it, 
(whether for the whole or a part only,) — on the conduct of 
the Ajace. No other interprétation of the paper is consist- 
ent with the conduct of Captain Bougher. If he did not 
intend to admit liability, he would not hâve agreed to con- 
fine the arbitration to the subject of damages; and if he 
intended to admit liability for the entire amount, he would 
not hâve insisted, when making the admission, that the Ajace 
was in fault, and immediately after, when the agreement was 
being carried out, hâve insisted on showing such fault. Thé 
onlyrational conclusion is that he intended to admit his own 
fault, and to hold the Ajace liable for hers. 

A decree will accordingly be entered for the libellant for 
one-half the damages sustained. 
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Hendeckeb V. Rosbnbaum and others. 
{Circuit Court, 8. B. New York. February 1, 1881.) 

1. TntB pF BBMOVAIi-rAcT OF Mabch 3, 1875, } 3. 

The words, " before or atthe term at which said cause could be flrst 
tried, and before the trial thereof," contained in section 8 ùt the act 
of March 3, 1875, relating to the removal of causes, mean, in regard to 
snits tben pending, the iirst trial after the right of removal attaches» 
subsequently to the passage of the act. 

2. Bamb— Sams. 

Suit was brought in a state court, January, 1872; put at issue 
March, 1872 ; tried by a jury, June, 1878 ; verdict and judgmént ob- 
tained by plaintiff, July, 1878; judgmént affirmed by the gênerai 
term of the court, March, 1879 ; judgmént reversed by the court of 
appeals, and new trial ordered, June, 1880; judgmént of court of 
appeals madé judgmént of court below, June 11, 1880; pétition for 
removal filedby plaintiff December 31, 1880. ^Selc?, upon motion to 
remand, thatthe pétition for removal was notflled intime, under sec- 
tion 3 of the act of 1875.— [Ed. 

Motion to Eemand. 

W. H. McDougaU, for plaintiff. 

Nash é Holt, for défendants. 

Blatchford, C. J. This suit was brought in a court of 
the state of New York, in January, 1872, and put at issue by 
an answer in March, 1872, making an issue of facttriableby 
a jury. It was tried before a jury in June, 1878, and the 
plaintiff had a Yerdict and a judgmént in July, 1878, thereon. 
On appeal, the judgmént was affirmed by the gênerai term of 
the court in March, 1879. In June, 1880; the court of ap- 
peals reversed and annulled the judgments of the court below, 
and ordered a new trial. On June 11, 1880, the State court, 
by order, made the judgmént of the court of appeals its judg- 
mént. In December, 1880, the plaintiff took proceedings in 
the state court for the removal of the cause to this court, 
before the second trial of it. The défendants now move to 
remand the cause to the state court on the ground that thè 
removal was not made in time. 

It is not claimed that the removal can be sustained under 
any provision of section 639 of the Revised Statutes. It 

v.6,no.2 — 7 
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must take place, if at ail, under the act of March 3, 1875, 
(18 U. S. St. at Large, 470.) The only question that will be 
considered is as to time. By section 3 of that act the péti- 
tion for removal must be filed in the state court "before or at 
the term at which said cause could be first tried, and before 
the trial, thereof." This provision applies to "any suit men- 
tioned in" section 2 of that act. Section 2 applies to "any 
suit of a civil nature, àt law or in equity, now pending or 
hereafter brought in any state court." This suit was pend- 
ing in the state court when the act of March 3, 1875, was 
approved. The pétition for removal in this case was filed in 
the state court on the thirty-first of December, 1880. Not 
only was the pétition for removal not filed before or at the 
term 'at which the cause could be first tried after March 3, 
1875, but it was. not filed before or at the term at which the 
cause was, in fact, first tried, nor was it filed before the trial 
of the cause. As applicaible to a case like the présent, the 
words "the trial" must be read as if they were "the first trial." 
In view of prior removal aots the words "first trial" hâve a 
spécial meaning, and the words "the trial" refer to the trial 
involved in the preceding words "first trial." 

Under section 639 of the Eevised Statutes it was, as to 
cases under subdivisions 2 and 3 of that section, in sufficient 
time if the pétition was filed "at any time before the trial or 
final bearing" of the suit. The act of July 27, 1866, (14 U. 
S. St. at Large, 306,) embodied in subdivision 2 of section 
639, used the words "trial or final hearing." The act of 
March 2, 1867, (Id. 558,) embodied in subdivision 3 of sec- 
tion 639, used the words "final hearing or trial." Thèse last 
words were altered in the Eevised Statutes to read "trial or 
final hearing." The words in the act of 1867 were passed 
upon by the suprême court in Ins. Co. v. Dunn, 19 Wall. 214, 
and it was held that the word "final" applied to "trial" as well 
as to "hearing," and that under that act a suit at law could be 
removed by a pétition filed at any time before its final trial, — 
that is, at any time before a trial final in the cause as it 
stood when the application for removal was raade, — and 
therefore that it could be removed after a verdict on a trial 
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had been set aside and a new trial granted. The court 
refers to the différence in language between thé act of 1866 
and the act of 1867, and says that if that différence be 
"material it is fair to présume that the change was deliber- 
ately madeto obviate doubta that might possibly bave arisen 
under the former act, and to make the latter more eompre- 
hensive." This décision was made at the October term, 
1873. The Eevised Statutes wère énacted June 22, 1874, 
changing the words, "final hearing or trial" to "trial or final 
hearing," as in the act of 1866, and then came the act of 
1875, It indicates a clear intention to narrow the latitude 
allowed under the previous statutes, and it is entirely clear 
that it does not allow this cause to be removed. The words 
"final trial" are no longer used, nor the word "tried" alone ; 
but the words "first tried," and in connection with those 
words the word "trial," in the sensé of "first trial." This 
was the view held by Judge Swing in Young y. Andes Ins. Co. 
3 Cent. Law Jour. 719. The words in the act of 1875 mean, 
in regard to suits then pending, the first trial after the right 
of removal attaches, subsequently to the passage of the act. 
Hoadley v. San Francisco, 3 Sawy. 553, 555. The case of 
Bible Society v. Grove, 101 U. S. 610, is, so far as it goes, an 
authority against the .removal in this case. There a suit was 
pending when the act of 1875 was passed. There was a trial 
of it thereafter at a term, and the jury disagreed. The case 
was continued at that term, and again at a subséquent term. 
After the latter term had passed the défendants took steps to 
remove the cause. The suprême court held that the proper 
construction of section 3 of the act of 1875, in regard to suits 
pending when the act was passed, is that the pétition musl; 
be filed at the first term of the court after the passage of the 
act at which the cause could be tried, and that the removal 
in the case before it was too late. 
The motion to remand is granted, with costs to be taxed. 
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Faembbs' Loan & Teust Co. v. Geeen Bat & Minnesota 

E. Co. 

[Cvreuit Court, B. D. Wisconsin. January, 1881.) 

L RArLBOAD— MOBTGAOK FoBECLOSUKE — PETITION FOE BlLL OF Rb- 
TIEW. 

A trustée flled a bill to foreclose two railroad mortgagea, January 
23, 1878, and obtained a decree of foreclosure April 3, 1879. EM, 
upou pétition of a second-mortgage bondholder for a bill of review, 
filed January 10, 1881, tirithin a few days before the sale under tbe 
decree of foreclosure was advertised to take place : 

(1) That an adjudication in such decree thatpartof the second- 
mortgage bonds were issued in exchange for interest coupons due 
upon the flrst-mortgage bonds, and were, with interest thereon, " a 
lien under the said flrst mortgage, and constituted a part of the debt 
secured thereby," did not entitle such second-mortgage bonds to a 
préférence over the flrst-mortgage bonds. 

(2) That, theref ore, where the decree had provided that the greater 
part of the purchase money, upon the sale of the railroad, might be 
paid in cash, or flrst-mortgage bonds, or such second-mortgage bonds 
as had been therein adjudicated to be secured by said flrst mortgage, 
at such percentage as the court should authorize at the confirmation 
of the sale, it was not necessary that such decree should further pro- 
vide for a cash payment at the time of the sale sufflcient in amount 
to liquidate in fuU such second-mortgage bonds as were secured by 
said flrst mortgage. 

(3) That a course of procédure preseribed by the mortgages, to be 
pursued in case of a sale by the trustée without foreclosure, was 
not binding upon the court in proceedings to foreclose such mort- 
gages. 

(4) That, theref ore, upon a foreclosure sale, the court was not 
bound to adopt the provisions of the mortgages, as to the application 
of the bonds upon the bid of a purchaser, or as to the proportion in 
which such bonds should be so received, or as to the manner in which 
their value should be ascertained. 

(5) That where the decree authorized the mortgage bonds to be 
applied on the purchase of the railroad upon the foreclosure sale, it 
was not essential that such decree should détermine the percentage 
value of such bonds before the sale actually took place. 

(6) That, therefore, a provision in such decree that the purchaser, 
after the payment of a certain specifled amount in cash, could pay 
the balance of his bid in outstanding bonds and coupons, secured by 
the flrst mortgage, " at such percentage of the face value thereof as 
this court shall, at the approval of said sale, authorize ^nd direct," 
was not erroneous, and was similar to that inserted in ail railroad 
mortgage foreclosure sales entered in the (seventh) circuit. 



PABMBRS' LOAN <fe TRUST CO. V. 0. B. & M. B. 00. 101 

(7) That the court cotild require, upon the subséquent présenta- 
tion of intervening daims, as a condition précèdent to tlie confir- 
mation of tlie sale, that the pui-chaser should make a larger cash pay- 
ment to meet ail exigencies than that flxed by the tenns of the decree. 

(8) That a question as to an adverse title to a part of the mort- 
gaged premises, pending between the receiver of the railroad and a 
third partj, did not seem to be one that could be litigated in a suit to 
foreclose the mortgage. 

(9) That the déniai of the railroad's title would divest the peti- 
tioner of ail right to object to the decree and foreclosure proceedings, 
upon the ground that such third party was not ruade a défendant to 
the foreclosure suit. 

(10) That where, upon default, a majority of the bondholders had 
requested the trustée to institute foreclosure proceedings, the mère 
fact that certain bondholders, including thé président of the railroad, 
retained counsel for the Company for the purpose of procuring serv- 
ice of process of subpœna in a genuine action to foreclose thèse valid 
mortgages, given to secure a just debt, did not constitute a fraud 
upon the petitioner, although she had no knowledge at the time of 
such action by said bondholders. 

(11) That an agreement entered into between the bondholders for the 
proposed reorganization of the road could only be considered, under 
the pétition, to the estent that the particular interests of the peti- 
tioner might be involved ; and that under this restriction no such 
grounds of objection to tlie agreement were presented, or such prob- 
able injury to the petitioner shown, as made the pétition sustainable. 

(12) That it was a serions question whether tlie petitioner had not 
been guilty of lâches in presenting such pétition nearly two years 
after the decree had been flied, and within a few days before the sale 
was advertised to take place, without any averments in the pétition 
that would seem to sufflciently excuse the delay. 

(13) That the pétition did not allège that the petitioner had any 
interest in the second-mortgage bonds secured by the flrst mortgage, 
or that the mortgaged property was of sufflcient value to pay more 
than the flrst-mortgage bonds, or contain any allégation whatever as 
to the value of the mortgaged property, and that therefore it was not 
certain that the petitioner, as the holder of the bonds described in her 
pétition, had any real interest in the subject-matter of the contro- 
versy. — [Ed 

In Equity. 

Finches, Lynde é Miller, for petitioner. 

E. G. de W. C Larned, contra. 

Dybe, D. J. On the twenty-third day of January, 1878, 
the complaînant in the above-entitled cause, as trustée for 
bondholders, filed a bill in this court to foreclose two mort- 
gages on the railroad and property of the défendant company, 
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given to secure ttie payment oî certain issues of bonds, amount- 
ing in the aggregate to ■ $5,800,000. On the third day of 
April, 1879, a decree of fôreclosure and sale of the mortgaged 
property was entered. On the tenth day of January, 1881, 
and but a few days before the sale under the decree of fore- 
3losure was advertised to talce place, Mary M. Kelly, a holder 
of bonds secured by one of the mortgages, filed a pétition in 
eaid cause praying leave to file a bill of review for certain 
alleged errors and irregularitiea in the fôreclosure proceed- 
ings; and the question has beau raised by demurrer to the 
pétition, and argued and subnaitted, whether or not leave to 
file suoh a bill should be granted. The détermination of peti- 
tioner's right to file a bill of review involves, therefore, a con- 
sidération of the contents of the pétition in connection with 
such parts of the record in the fôreclosure case as are brought 
into controversy by the allégations of the pétition. 

As appears by the fôreclosure decree, the original issue of 
bonds secured by the first mortgage was $3,200,000, and the 
issue of bonds secured by the second mortgage was $2,100,- 
000. 

The petitioner allèges herself to be the holder of second 
mortgage bonds amounting to $lé,320, besides interest. The 
decree adjudges that "of the said second mortgage bonds the 
sum of $850,260 was issued in exchange for interest coupons, 
due upon said first mortgage bonds, and is, with the interest 
due thereon, a lien imder the said first mortgage, and consti- 
tutes a part of the debt secured thereby ;" and by the decree 
it is further adjudged and decreed "that the entire amount of 
bonds secured by the said first mortgage la the sum of 
$4,050,260, being the amount of first mortgage bonds of 
$3,200,000, * * * and the said amount of $850,260 of 
second mortgage bonds issued as security for interest due on 
said first mortgage bonds. * * * That the entire amount 
of bonds outstanding and unpaid, secured by the said second 
mortgage, » * * jg the sum of $2,100,000, of which 
amount tlie sum of $850,200 was issued to secure past-due 
interest coupons on said first mortgage." 

Further provisions of the decree important to notice are, 
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that any of the bondholders may become purchasers of the 
mortgaged property at the foreclosure sale ; that the Bum of 
$25,000 shall be paid in cash at the time of sale, afid that 
the purchaser shall comply with his bid on the day of the sale; 
that "afterthe payaient to the marshâlof the sumof $25,000 
in cash, of the sum bid by the purchaser at said sale, the 
marshal may receive from said purchaser 'for the balance of 
the sum bid at such sale, in lieu of cash, any of the outstànd- 
ing and unpaid bonds or coupons sécured by the said first mort- 
gage, at such percentage of the face value thereof as this court 
shall at the approval of said. sale authûrize and direct," Also, 
"that so much of the purchase ïnoney at said sale as shall be 
necessary to pay the costs of this suit astaxed', and the corfis 
and expenses of said sale, atid the amount hereby adjudgéd 
to be due to the said complainaiit and its solicitors, shall be 
paid in cash, and that the remàinder of said purchase money 
may be paid in cash or in said first mortgage bonds, or such of 
faid second mortgage bonds as are by this décree held to be sé- 
cured by said first mortgage in' i\ié proportion aforesaid." 

1. It is claimed by the petitioner that, in varions particulars 
set forth in her pétition, error and àmbiguity are apparent in 
the decree ; and one of the allégations upon which this claim 
is founded is that "it appears on the face of the decree that 
a cash bid of $25,000 is not sufïïcient to make valid and 
effectuai the terms of the decree, in this: that the said decree 
provides on its face that $850,260 of the second mortgage 
bonds given in exchange for first mortgage coupons, with thé 
interest thereon, shall be a first lien and charge upon ail the 
property, real and personal, by said first ïnortgage conveyed, 
and to satisfy said $850,260 as a first lien, a sum of over 
$25,000 in money should and ought to be directed to be paid." 
This objection' to the decree is founded upoh a misapprehen- 
sion of its scope and meaning. The decree ddes not give to 
the $850,260 a rank in advance of the first mortgage bonds. 
It déclares that second mortgage bonds of that amount were 
issued in exchange for interest coupons due upon the first 
mortgage bonds, and are, with interest, a lien under the first 
mortgage, and entitled to be proved under that mortgage and 
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constitute a part qfthe debt secured therehy. Again, in another 
part of the decree, it is deolared that "the sum of $860,260 
was issued to secure past-due interest coupons on said first 
mortgage, and is secured by said first mortgage as aforesaid;" 
and, as we hâve already seen, it is further provided that the 
purchase money on the bid "may be paid in cash or in said first 
mortgage bonds, or such of said second mortgage bonds as 
are by this decree held to be secured by said first mortgage," It 
is dear, therefore, that the second mortgage bonds to the 
amount of $850,260 are simply placed on the same footing 
as the first mortgage bonds — not as having a préférence over 
the latter, but as being equally secured under the first mort- 
gage with the first mortgage bonds. There was, therefore, no 
greater or other reason why; the decree should provide for a 
cash payment on the bid of a purchaeer sufficient to cover the 
$850,260, than there was for a cash payment adéquate to 
cover the en tire amount of the first mortgage bonds. 

2. The mortgages provided that in case of default in pay- 
ment of either the principal or interest due on the bonds 
secured thereby, and on written request of the holders of a 
specified proportion of the bonds, the trustée might sell the 
mortgaged property ; and it was therein further provided that 
"the amount of the bid or purchase money of said sale may- 
be paid and satisfied in whole or in part by the outstanding 
mortgage bonds, or any of them, issued hereunder, and the 
same shall be taken and received in whole or in part pay- 
ment and satisfaction by the party of the second part, ita 
successor, or successors, aecording to their value, to be ascer- 
tained and determined by the net amount arising from such 
sale as compared with the amount of outstanding bonds 
issued hereunder as aforesaid." 

The decree, as we hâve before observed, provides that after 
payment of $25,000 in cash of the sum bid at the salé under 
the decree, the purchaser may pay, the balance of his bid in 
outstanding bonds and coupons, secured by the first mort^ 
gage, "at such percentage of the face value thereof as this 
court shall, at the approval of said sale, authorize and direct." 

Now, it is alleged in the pétition that the decree is erro- 
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neous in that it does not observe or follow the terms of the 
mortgages as to the receipt of bonds as part of the purchase 
price for the property sold. The sale authorized in the mort- 
gages was one to be made in certain eontingencies by the 
trustée. It was a sale to be made in acoordance with the 
stipulations of the parties. The course of procédure there 
prescribed was one to be pursued in case of a sale without 
foreclosure, and it was compétent and proper for the parties 
to place upon the trustée certain restrictions, and to define 
the limits within which he must act in making sucb a sale. 
But those provisions could not bind the court if foreclosure 
proceedings should be instituted, and a sale should be made 
under its direction. In such ease the sale would hâve to be 
made according to the usual course of practice in judiciâl 
proceedings, and the court would be no more bound tè adopt 
the provisions of the mortgages, as to the acceptance from a 
purchaser of bonds to apply on his bid, or the proportion in 
which bonds should be so received, or the manner in which 
their value should be ascertained, than it would be bound to 
adopt the directions to the trustée, contained in the mort- 
gages, as to the advertisement of the property for sale. As 
a test of this question, suppose the court, ignoring the pro- 
visions of the mortgages altogether, should order the property 
sold for cash, and iû no manner authorize the payment of a 
bid in bonds, would that be an error of which a bbhdholder 
could complain ? Clearly not. Undoubtedly, the court might 
adopt, so far as practicable, the method of procédure pointed 
out in the mortgages, but it would not be error affecting the 
validity of the decree not to do so, unless wrong and injus- 
tice were apparent in the decree entered by the ôourt ; and I 
am nnable to perceive wherein the decree in the particular 
under considération faits to observe the rights of ail parties. 
3. This brings us to another point urged against the valid- 
ity of thé decree, and which in some aspects connects itself 
with the question last considered. It is alleged in the péti- 
tion, as one of the grounds on which the court should allow 
a bill of feview to be filed, that the decree does not establish 
the percentage value of the bonds or coupons secured by 
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either of the mortgages; that in order to secure just and 
équitable bidding at the sale, the value of the bonds should 
be ascertained by proof, on référence to a^master before the 
sale, and that without such previous ascertainment of vahie 
no bidder can know what amount of bonds or coupons he can 
pay on his bid. In the fi.rst place it may be remarked that 
the provision in question in the deoree ia similar to that 
inserted in railroad mortgage foreclosure decrees in this cir- 
cuit, as I am advised by the circuit judge, whom, for cer- 
tainty of information, I hâve consulted on the point. Obvi- 
ously, the vahie of the bonds and coupons must dépend on 
the value of the mortgaged property, and that value is best 
ascertainable by sale of the property. I do not see, there- 
fore, how it would be possible, or at least practicable, to 
détermine the value of the bonds, or to détermine what per- 
centage of value should be applied on the bid, before the sale 
transpires. There may be prior liens to be paid in the shape 
of intervening claims, and I cannot perceive how a proper 
and effectuai sale can be made, — if bonds are to be applied 
on the bid, — unless the court is permitted to fix the rate, 
after the sale is reported, at which bonds shall be received. 
And it would seem that an attempted ascertainment of value 
of the bonds, before the sale, for the purpose of fiiing the 
rate at which they may be applied on the bid, would be more 
likely to involve injustice, especially to small holders, than 
an ascertainment made subsequently, because before sale the 
only value susceptible of proof might be one merely nominal, 
while after the sale the value would be actually represented 
by a realized price. In this connection it is urged that the 
decree does- not détermine what amount of bonds may be 
taken to apply on the bid, Whether it can be said, in strict- 
ness of définition, that the sale authorized by the decree is a 
cash sale or not, I think it is équivalent to that- The decree 
provides that $25,000 in cash shall be pa,id by the bidder at 
the tin^e of the sale; that after such payment the balance of 
the bid may he paid in bonds and coupons, or, as it is ex- 
pressed in another part of the decree j after the payment of 
«osts and expansés, etc., the rejuainder of the purchase money 
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may le paid in cash or in certain designated toortgage bonds. 
Certainly the court woùld hâve the power to require the 
entire amount of the bid to be paid into oOnrt in cash, and 
then to apply the money in payment of oosts and upon the 
bonds at such a percentage as the entire bid wonld pay. In 
that case the court would receiro the money and directly pay 
it out again in dividends on the bonds. In the case con- 
templated by the decree, the bonds are brbught in as repre- 
eenting a part of the cash bid, ànd stiitable indors'ements and 
cancellations made, so that the transaction is made équivalent 
to the payment in cash of the entire purchase money, and 
the application of it on the bonds in the manner before indi- 
cated. Could the court hâve foreseen \<i'hat has ôccurred 
since the entry of the decree, especially in regard to the prés- 
entation of intervening claims, it is probable that it would 
hâve required, in terms, the payment of a larger sum in 
cash at the time of the sale than $25,000 ; but I do not think 
that very important, because the court has the undoubted 
power to require a sufficient sum to meet ail exigencies to be 
paid into court as a condition of confirming the sale. After 
careful considération of the question, I àni unable to perceive 
how injustice could resuit to bondholders from the terms of 
this decree in the particuîars reférred to. Every bondholder 
^r other person is at liberty to bid at the sale. He may bid 
what he thinks the property is worth. He knows that the 
price for which the property may be sôld will represent the 
value of the property, and will fix the value of the bonds. 
He knows that the proceeds of the sale rStast be used to pay 
bonds, and that they must be applied pro rata upon bonds. 
He knows, also, that the percentage so to be applied will 
dépend upon the amount for which the property sells, and 
the amount of the bonds ; and knowing further that if the sale 
is properly conducted and if he is the highest bidder he will 
get the property, he is left to freely and fairly exercise his 
judgment as to the sum he will bid. On the whole, my opin- 
ion is that the decree is not erroneous, ànd does not, in form 
or substance, deviatè from correct practice in the particuîars 
which hâve been éonsidered. 
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4. The pétition allèges that the receiver in the foreclosure 
action bas filed a bill in this court, against D. M. Kelly and 
others, to set aside certain deeds of dépôt grounds, right of 
way, and other lands, ■which, it is claimed by the receiver, 
belong to the railroad company, and which, it is claimed by 
the défendants in said bill, belong to them ; that the right of 
the company to said property should be adjudicated in the 
foreclosure suit ; and that the title deeds thereof were of rec- 
ord before the bill in the foreclosure action was filed ; and it 
is further alleged in the pétition that the said D. M. Kelly 
and others, who are défendants in the action brought by the 
receiver to settle the title of the lands in controversy in that 
action, were necessary parties in the foreclosure suit, and 
that without their présence in that suit their légal or equita- 
able rights to the lands cannot be eut ofif by the foreclosure 
decree, and a perfect title thereto given to the bidder at the 
foreclosure sale. 

I am Tjnable to see how the rights of the petitioner are 
injuriously affected by the facts thus alleged. It is apparent, 
from the allégations she makes, that D. M. Kelly and others 
are claiming the lands in question as their own under a title 
adverse to the railroad company. If they succeed in the litiga- 
tion with the receiver, they will hold the lands. If they fail, 
then it will resuit that the lands fall into the gênerai mass of 
property covered by the mortgages, and the title will pass to 
the purchaser at foreclosure sale. Sueh a question of adverse 
title could not be litigated in the foreclosure suit ; and, more- 
over, the petitione^*, in my opinion, divests herself of ail 
right to make this objection to the decree and the foreclosure 
proceedings, because, in connection ,with her allégations on 
the subject, she dénies that the lands in question are the 
property of the railroad company, and of course thereby infer- 
entiaily affirms the right and title to the lands of the défend- 
ants in the action brought by the receiver. 

6. But it is charged in the pétition that the action to fore- 
close the mortgages in suit was fraudulently and collusively 
brought ; and in the considération of this phase of the case it 
is necessary to take notice of the allégations of the pétition. 
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Tbose allégations, stated in somewhat condensed forïn, are 
thàt certain bondholders, inclnding John I. Blair and William 
E. Dodge, caused the foreclosure bill to be filed; that to carry 
ont certain schemes for getting control of the mortgaged prop- 
erty, and to obtain unjust and improper advantages over the 
petitioner and other bondholders and stockholders, Blair and 
Dodge retained J. P. G. Cottrill, Esq., as attorney for the rail- 
way Company ; that Mr. Cottrill had never bef ore acted as the 
gênerai attorney of the Company, and that, immediately after 
retaining him, Blair and Dodge caused the bill in the fore- 
closure action to be filed, and a subpœna to be issued and 
served upon said Cottrill, as attorney of the company; that 
the only service which Mr. Cottrill or bis firm thereafter ren- 
dered in the case was to file an answer, which had been pre- 
Tiously prepared by the counsel for Blair and Dodge and their 
party of bondholders. It is alleged that neither Mr. Cottrill 
nor bis firm had any personal khowledge of the facts stated 
in the foreclosure bill or in the answer thereto, and that they 
had nothing to do witb the drafting of the answer, aùd were 
not consulted or advised with about the subject-m'àtter thereof . 
It is charged that at the time the said Cottrill was so appointed 
attorney of the défendant company, William E. Dodge was the 
président of the company, ànd that upon bis appointment as 
BUch attorney Mr. Cottrill went with the soliciter of'the com- 
plainant, the Farmers' Loan & Trust Company, befoté the 
judge of this court and consented to the appointment of a 
reeeiver in the foreclosure suit; that at the time of his 
appointment as attorney for the company said Cottrill was 
shown by one of the solicitors for the complainant a letter 
f rom Dodge appointing him suoh attorney, and that be acted 
xmder such letter of appointment; that the appointment of 
said Cottrill was obtained by Blair and Dodge, and thôse in 
interést with them, for the fraudulent purpose of obtaining a 
fraudulent and coUusive service of process in the foreclosure 
suit, and not with bona fide intent to make him the général 
attorney of the company to défend its interèsts. It is then 
charged, generally, that the appointment of said Cottrill as 
attorney, for the purpose of serving process of subpœna upon 



110 FEDERAL REPORTER. 

him, was fraudulenl as to the stockholders and other bond- 
holders of the company, not parties thereto, and was made 
by Blair and Dodge, and their associâtes, for the fraudulent 
and collusive purpose of obtaining service of the subpœna in 
the foreclosure suit. And so, it is further alleged, that such 
service was fraudulent and collusive, and was a fraud on the ' 
court, and upon ail stockholders and bondholders who did not 
know or assent to the same, and should therefore be set aside, 
with ail proceedings in the foreclosure suit subséquent to the 
issuing of the suhpœna. It is then stated that the complain- 
ant, the Farmers' Loan & Trust Company, had knowledge 
of and coliuded with Blair and Dodge in the matter of the 
appointment of said Cottrill as attorney for the company, and 
in the service of process on him, and that the petitioner had 
no knowledge of any of thèse: alleged facts untii the seventh 
day of January, 1881. 

Many of thèse allégations are made on information and 
belief ; but, admitting them ail to be true, the question is at once 
suggested, wherein consists the fraud upon the petitioner, 
and how is she injured. by the matters complained of ? She 
cannot be heard in behalf of stockholders, for theyare not hère 
complaining. She cannot be heard in behalf of other bond- 
holders, for they must speak for themselves if they hâve 
been wrongèd. The only question is, wherein has the peti- 
tioner been injured or defrauded by the proceedings men- 
tioned? This was not the case of a fictitious action without 
a genuine subject-.matter to support it. Hère were large 
mortgages given to secure bonds, the interest on which 
was unpaid. The genuineness of thèse instruments, and 
the validity of the debt they represented and secured, are 
not questioned. By the allégations of the bill in the fore- 
closure suit, which is part of the record, it appears that the 
holders and owners of jjqnds, amounting to more than one- 
rhalf of the entire issue under each of the mortgages, requested 
the trustée to institute foreclosure proceedings. This is not 
denied in the présent pptjtion, and, if true, it was the duty 
of the trustée to file the bill in behalf of ail the bondholders. 
It could not concern bondholders how service of process on 
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the Company was obtained, provided the court legitimately 
obtained jurisdiction ôf the parties. And why should not the 
mortgages be foreclosed, provided a reasonable proportion 
of the holders of bonds requested it to be done ? Certainly 
the petitioner cannot be heard to say that it was the duty^ of 
the Company to resist and obstruct à for«closuïe. ■ If thé 
mortgages were valid, and the debt due,, and if the company 
could not make payment, — the edntrary of -which the pétition 
does not allège, — then it was the duty of the company to per- 
mit the trustée to foreclose, and the bondholders to reaiize 
their money. Nor upon such a state of facts does it seem to- 
me that it would be a fraud upon bondholders if the prési- 
dent of the company were to employ counsel to act for the 
company, even in advancement of the foreolosure. The gîst 
of the petitioner' s allégations is that certain bondholders-— 
one of whom wàs the président of the company — retàinëâ 
counsel for the company for the purpose of procuring service 
of process of subpœna in a genuine action to foreclose valid 
mortgages given to seearé & just debt. Stockholders being 
silent, I am unable to perçoive how the petitioner can main- 
tain that the proceeding oomplained of was a fraud upon her, 
or a fraud upon the court. 

There are allégations to the effect that the object of Blair 
and Dodge and their associâtes was to obtain ultimate con-' 
trol of the mortgaged property. But' the proceedings to fore- 
close the mortgage were necessarily public. The sale fol- 
lowing the decree must likewise be public and Open to ail 
bidders. Confirmati-on of the sale by the court must of 
necessity also be open to the résistance of any party in intèr'- 
est, if the sale should not be fairly conducted, or if there 
should be such inadequacy of priée as might involve a «acrî- 
fice of the property or injury to parties interested. Considw 
ering this matter in ail the pointa of view suggested> the màin- 
ifest infirmity in the petitïoner'8 case, upon this b'ranch of it, 
is that she shows no fraud upon her and no injury to her;' 
Attention was oalled on the argument tû certain admissions 
contained in the answer of the company filed by Gottrill &' 
Cary in the forecldsure suit as prejudicial to theirights and 
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interests of the petitioner. But it is not perceived how or 
•wherein they could operate to her in jury; and, moreover, the 
trathfulness of those admissions is nowhere denied or ques- 
tioned in the présent pétition. 

I, hâve examined witb care the cases cited by petitioner's 
counsel : Lord v. Veazie, 8 How. 251 ; Gaines v. Hennen, 24 
How. 55S ; Wood Paper Co. v. Heft, 8 Wall. 334; Cleveland 
T. Chamberlain, 1 Black, 419; and Forrest v. M., S., d L, Ry. 
Co. 65 Eng. Ch. Eep. 125. This opinion has been already 
extended to such length thati forbear to enter upon a review 
of those cases further than to say that I deem them upon 
tbeir facts, and in the prinoiples they involve, inapplicabk to 
the case at bar. 

6. Ineorporated in the pétition is a copyof the bondholders* 
agreement and proposed plan of reorganization of the Green 
Bay & Minnesota Eailroad Company, wbich, it is alleged, Blair 
and Dodge and their associâtes seek to consummate to the 
alleged détriment and injury of other bondholders and of stoek- 
holders. I hâve been somewhat at a loss to détermine just the 
extent to which this extrinsic matter should be considered by 
the court as bearing upon the validity of the proceedings in 
the foreclosure suit, or as affording ground for the petitioner 
to file a bill of review. Certainly it can only be considered 
to the extent that the particular interests of the petitioner 
may be involved. The agreement appears to be a voluntary 
one, and ail holders of bonds, second as well as first mort- 
gage bonds, with certain stoekholders of the company, are 
permitted to participate in it. The provisions are such as, I 
believe, are usual in such agreements. The plan of reorgan- 
ization contemplâtes the issue of first and second mortgage 
bonds, and of preferred and common stock, by a new com- 
pany, and provides for the exchange, on certain terms and at 
certain rates, of bonds and stock of the old company for bond» 
and stock of the new. Such equality of footing as may ren- 
der secure the varions interests of the parties who may enter 
into the arrangement, appears to be accorded to différent 
classes of bondholders and stoekholders; and on the whole, 
in considering this branch of the case, I do no not think that 
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such grounds of objection are presented, or suoh probable 
injury to petitioner is shown, as makes the pétition sustain- 
able, 

7. Finally and generally, it may be stated that even if the 
court were in doubt as to the disposition that should be made 
of the présent pétition, it would be a serions question whether 
that doubt would not hâve to be resolved against the peti- 
tioner because of her own lâches. As before stated, the bill 
in the foreclosure suit was filed in January, 1878. Sincethat 
time the bill, subpœna, record of service of subpœna, and the 
answer bave beea on file. The decree was entered in April, 
1879. Nearly two years afterwards, and within a few days 
before the sale was advertised to take place, the présent péti- 
tion was filed. Certainly the delay bas been great, and it 
can hardly be said that it is sufficiently excused by any aver- 
ments to that end contained in the pétition. Then it is not 
certain that the petitioner, as the holder of the bonds de- 
Bcribed in her pétition, bas any real interest in the subject- 
matter of this controversy. Her bonds are secured by the 
second mortgage. There is no allégation that they are included 
in the $850,260 of second mortgage bonds which were issued 
to take up past-due first mortgage coupons, and which be- 
came secured by the first mortgage. Nor is there any aver- 
ment that the mortgaged property is of suÊScient value to pay 
more than the first mortgage bonds. There is, in façt, no 
allégation whatever touching the value of the property covered 
by the mortgages. And in conclusion, upon ail the grounds, 
and for the varions reasons stated, the demurrer to the péti- 
tion will be sustained, and the pétition will be dismissed. 
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Fhiladelphia Tbust, Safe Deposit & Ins. Co., Assignée, 
etc., V. Seventh National Bank op Philadelphia. 

{District Court, W. D. Penntylvania. March9, 1881.) 

1. Genebal Agenot— Power of Attornbt — Evidence. 

If there is clear and satisfactory évidence f rom which a gênerai 
agency may be inferred, a written power of attorney, conferring upon 
the agent certain spécifie powers, will not be construed as restricting 
the authority of the agent to the particular matters therein specifled, 
if the power of attorney, in ita terms, is not exclusive nor inconsistent 
with Buch gênerai agency. 

2. Samb — Same — luNocBirT Pabtt. 

The authority of an agent under a written power of attorney may 
• be impliedly expanded by the conduct of the principal in favor of an 
innocent third party, even where such party, when dealing with the 
agent, had linowledge of the written power. 

3. Same— CoNTKAcr— EsïorPEii. 

If such agent, who, with the knOwledge and acquiescence of his 
principal, has habitually exerciaed authority beyond the scope of the 
written power of attorney, enters into a contract with a third party, 
who was induced to believe by the conduct of the principal that he 
reposed trusts in the agent beyond those specifled in the written powet, 
the principal and his voluatary assignée wiU be estopped from deny- 
. Ing the validity of the contract, especially where it enured to the 
beneflt of the principal, and the other con,tracting party cannot be 
réstored to his former position. 

In.Equity. Sur Exceptions to Master's Eeport, 

Henry J. McCarthy, Wm. A. Porter, and Wm. Scott, for 
Tiust Company. 

Léonard R. Fletcker, John M. Kennedy, and J. H. BaMibin, 
for the Bank. - 

AoHESON, p. J. This is an interpleader between the 
Philadelphia Trust Safe Deposit & Insurance Company, as- 
signée nnder a deed of voluntary assignment for the benefit 
of creditors of Henry G. Morris, as plaintiff, and the Seventh 
National Bank of Philadelphia, as défendant. The con- 
troversy relates to a composition dividend amounting to 
$8,020.43, payable under a composition agreement in bank- 
ruptcy made between James T. Wood, surviving Charles A. 
Wuod, deccased, bankrupts, and tbeir creditors. The divi- 
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dend is claimed by eaoh of the parties to this issue. This 
composition dividend is upon three promissory notes, made 
by the bankrupts, wliich were held by Henry G. Morris at 
the date of the adjudication in bankruptcy. Morris, who for 
a number of years was engaged in business as a machinist, 
etc., at the Southwark foundry, Philadelphia, failed, and on 
April 29, 1875, made a voluntary assignment for the bènefit 
of his creditors. The fund in controversy is claimed by the 
plaintiflE in this issue as assignée of Morris, under bis volun- 
tary assignment. The défendant in the issue, the Seventh 
National Bank of Philadelphia, bases its claim to the com- 
position dividend upon a pledge of said notes to the bank 
made prior to the voluntary assignment. This pledge, it is 
claimed, was made by Alexander Ervin, the agent of- Henry 
G. Morris, as collatéral security for then-existing and future 
indebtedness of Morris to the bank. Upon the subject of 
this pledge the master finds as foUows: "Shortly after this, 
in the latter part of February, 1875, Mr. Ervin [Alexander 
Ervin] was in the bank; D. B. Ervin, the président of the 
bank, and W. H. Heisler, the cashier, being présenta They 
complained to him of the condition of Henry G. Morris' ac- 
count, and objected to renewing any of his paper. Ervin 
then pledged the notes * * * as collatéral security for 
the loan or renewal they were then negotiating, and foi* fu- 
ture loans and renewals, as well as those that were past. * 
* * The bank made new loans or renewals after this time, 
amounting to more than the amount payable on said notes 
under the composition." This finding of the master is not 
excepted to, and it seems to be warranted by the évidence. 

The real contest concerns the authority of Alexander Ervin 
to make this pledge. His authority is affirmed by the bank, and 
denied by the voluntary assignée. Henry S. Morris commenced 
business at the Southwark foundry on January 1, 1871, and 
continued it until his voluntary assignment on April 29, 
1875. The évidence shows that during ail this time Alex- 
ander Ervin was the gênerai financial agent of Morris, and 
possessed his confidence to an extraordinary degree. Ervin 
from time to time borrowed money for Morris, pledged his 
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collaterals for such loans, and arranged his discounts. How 
extensive were the powers which he was permitted to exer- 
cise, may be illustrated by référence to the Wood notes, 
Together they amounted to the large sum of $41,178.48. 
Yet, without any previous direction from Morris, or even con- 
sultation with him, Ervin bought theae notes for Morris from 
a bill-broker. That the ■whole financial department of Mor- 
ris' extensive business was unreservedly entrusted by him to 
Alexander Ervin, is clearly shown. During his entire busi- 
ness career at the Southwark foundry, Morris kept an ac- 
count and had large financial transactions with the Seventh 
National Bank of Philadelphia, ail of which were transacted 
throngh Ervin. He had complète charge of Morris' bank 
account, arranged ail his discounts with the bank, and made 
loans for Morris from the bank, pledging collatéral securities 
therefor. Early in Pebruary, 1876, a ten per centum divi- 
dend (which preceded the composition) was declared by the 
trustées in bankruptcy of James T. and Charles A. Wood. 
At that time Ervin brought to the bank the Wood notes, with 
a dividend warrant signed by Morris, and got the bank to 
discount this dividend, leaving the notes and dividend war- 
rant with the bank. This discount was passed to the crédit 
of Morris, and the dividend was afterwards collected by tho 
bank. It was subséquent to this transaction that thé pledge 
now in question was made by Ervin to the bank. 

Without further récital of the évidence, it is sufficient to 
say that it fuUy justifies the conclusion that Alexander' Er- 
vin was the gênerai financial agent of Henry G. Morris, and 
that it was within the scope of his authority to pledge the 
Wood notes tothe Seventh National Bankof Philadelphia in the 
manner and for the purposes found by the master. It is true 
that there was deposited in the bank a letter of attorney from 
Henry G. Morris to Alexander Ervin, dated Noveœber 25, 
1874, whereby the former conferred upon the latter the fol- 
io wing specified powers: "(1) To draw checks against my 
[Morris'] account in the Seventh National Bank of Philadel- 
phia ; (2) to indorse notes, checks, drafts, or bills of exchange, 
which may require my indorsement, for deposit as cash or for 
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collection in the saidSeventh National Bank of PhUadelphia ; 
(3) to accept ail drafts or bills of exchange which may be 
drawn upon me, payable at Seventh National Bank of PhU- 
adelphia, and to do ail lawfal acts requisite for effecting 
thèse premises." And the plaintiff insista that the authority 
of Ervin, as agent of Morris in his dealings with the bank, 
was limited by the terms of this letter of attorney to the par- 
ticular matters therein specified, and that the pledge of the 
Wood notes was beyond the scope of the authority thereby 
conferred. 

The master was of opinion that tbere was "no évidence 
that the officers of the bank had seen the letter of attorney 
at the time the notes were pledged;" and therefore he held 
that the bank was not to be afFected thereby, It is stren- 
uously urged that herein the master erred. But, if it be con- 
ceded that the bank was chargeable with knowledge of the 
contents of the letter of attorney, this does not, in my judg- 
ment, help the plaintiff's case under a,ll the évidence. The 
letter of attorney was executed under the foUowing circum- 
stances : An officer of another bank brought to the président 
of the Seventh National Bank of PhUadelphia a draft accepted 
"Henry G. Morris per Alexander Ervin," and inquired if 
Ervin had authority so to accept, and whether the Seventh 
National Bank had his power of attorney. The président' of 
the bank then went to Morris and got froto him the letter of 
attorney of November 23, 1874, which was handed to the 
cashier. Now, the letter of attorney on its face shows that it 
relates to transactions involving the signature of Henry G. 
Morris, and I do not think it at ail inconsistent with a gên- 
erai agency in ail financial matters connected with the busi- 
ness of Morris, with which the évidence shows Ervin was in 
fact clothed both before and after the date of the letter of 
attorney. That Morris himself did not regard this letter of 
attorney es limiting the powers of Ervin, as now claimed By 
the plaintiff, or intend that it should hâve that effect, appears 
from what he said in answer to the foUowing question in the 
course of his examination in this case: "Question, Then I 
understand from your testimony that, during the months of 
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January, February, March, and April, 1875, you had no per- 
sonal knowledge of the state of your account with the Sev- 
enth National Bank ; of what notes, bills, or drafts were dis- 
counted for you, nor what eollaterals were . given, nor how 
money was raised from the bank or checked out ; in short, 
that you entrusted the entire management of this part of your 
fiuancial business during; thèse months to Alexander Ervin, 
without examination and without statement from him. Am I 
right?" "Answer, I entrusted such matters to him during that 
time, as previously, with such additional authority as may hâve 
been — as was — given him by the powerof attorney." * * * 

There is other évidence showing that the dealings between 
Ervin, as agent of Morris, and the bank, after the date of the 
letter of attorney, were as unrestricted as they were before. 
Thèse subséquent transactions were in the usual course of 
Morris' business, and enured to his benefit, and he is charge- 
able with knowledge of them. It does not, therefore, lie in 
his mouth, or in that of his voluntary assiguee, to say that 
the powers of Morris were limited by the terms of the letter 
of attorney. The original transaction with the bank in re- 
spect to the Wood notes, viz., the discount of the first divi- 
dpnd, was as much outside the scope of the letter of attor- 
ney as was the subséquent pledge of the notes. 

A written power of attorney may be expanded by the décla- 
rations or acts of the principal. Whar. on Agency, § 225. 
"By such expansions," saysthis author, "he may extend his 
liability beyond the written instrument. Eminently is this 
the case where the principal, by his acts and statements, 
leads third parties to believe that he has reposed in the agent 
trusts beyond those specified in the written power. By such 
a course the principal is estopped from afterwards disputing 
his liability to innocent third parties, who were led by such 
acts or statements on his part to contract with the agent . " Id. 

It is elear to me that the conduct of Morris was such as to 
induce the belief on the part of the officers of the bank that 
he had'inyested Ervin with authority to make the pledge in 
question. , Jn that belief they acted, and Morris received the 
benefit of the contract. To restore the bank to its former 
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position is now impossible. In this view of the case, there- 
fore, and aside from the question of actual authority, the 
plaintiff, whase equities are not superior to those of Morris, 
is estopped from disputing the defendant's title to the fund 
in controversy. 

It is unneoessary to discuss the several exceptions to the 
master's report. His conclusion is correct. The exceptions 
are therefore overruled, and a decree will be entered (sub- 
stantially in the form recommended by him) in favor of the 
deiendant in the issue. > 



Ehodb Island Hospital Trcst Company, Adm'r, ». Hazaed. 

(CHrcuit Court, D. Bhode Idcmd. February 17, 1881.) 

1. WirNESS — Partt to Scit — Action by Admesistkatou — Rev. 8t. 

H58. 

In a suit by an administrator for tbe annulment of a contract, 
upon the ground of fraud and undue influence, tlie défendant is dis- 
qualifled, by section 858 of the Revised Btatutes, from testlfying as' to 
transactions and conversations with the décèdent personaliy. ' ' 

2. CîOIfTKAOT — FHAtrD — iNSANnCY — EVIDBNCE.— [Ed. 

Wm. W. de s. T. Douglas and Charles Hart, for oomplainants. 
Chas. S. Bradley and Benj. N. Lapham, for défendant» 
LowELii, C. J. iThis bill is prosecuted by the administra- 
tor of John G. Copelin, late of St. Louis, Missouri, having 
been filed June 5, 1875, by the guardian of Copelin, -whosRas 
then living, but insane. It allèges and charges that the^de- 
fendant, Eowland G. Hazard, of Peaoe Dale, in Bhode Iel-5 
and, on thefourth of February, 1871, was the owneroftjiree- 
fourths of the capital stock of the La Motte Lead Cqjnpany, 
of Missouri; that the property of the company vrasa, lead 
mine, eneumbered by certain mortgages and debts, and was 
worth nothing beyond them; that the défendait sought thô 
acquaintance of Copelin for the sole object and purpps© of 
selling him. as much as possible of said stock, and represented 
to Copelin that the mine was wortl| $3,000,000, ftod that 
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it could be sold for that sum ; that it was making largo profits ; 
that he was willing to sell one-half his stock, being three- 
eighths of the mine, to Copelin for $225,000 cash, and the 
assumption by Copelin of three-eighths of the mortgage debt ; 
that Copelin's mind had become at this time niuch impaired 
and -weakened, so that he was incapable of managing his 
affairs intelligently, or comprehending the scope and effect of 
what he did, and was easily imposed on by the représenta- 
tions and flattery of others; that between the fourth and 
tenth days of February, 1871, the défendant did, by persist- 
ent and repeated représentations so made to Copelin, induce 
him to buy the stock at the price before mentioned, xnà that 
an agreement for the purchase was made, which is copied 
intothe bill; that Copelin paid the $225,000, and $37,500 of 
the debts; that Copelin was not capable of understanding 
eyen a true représentation, but the défendant in fact greatly 
overstated the value of the property ; that Copelin knew noth- 
ing of the property except what he learned from the défend- 
ant ; that the défendant knew, or had reason to believe, that 
Copelin was not of sound mind; that in November, 1873, 
Copelin was found by a jury to be of unsound mind ; and that 
in December, 1873, a guardian was appointed for him, who 
wrote to the défendant a letter rescinding the contract, and 
offering to return the stock. 

The prayer is that the défendant may answer without his 
oath, that the contract and oonveyance may be annulled, and 
the défendant be adjudged to pay the sum so receivedby 
him. 

The answer dénies ail the spécifie allégations and charges 
concerning the state of mind of Copelin, and the defendant's 
knowledge thereof, and ail the other facts relied on to show 
fraud or undue influence, and sets ont at much length the 
circumstances of the purchase of three-fourths of the mine by 
the défendant, and his sale of one-haK of his interest to 
Copelin; that the purpose and object of sale was in fact to 
procure the assistance of an able business man in Missouri; 
that Copelin was not known to him until this time, when he 
was introduced by a f riend as being such a business man ; 
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that Copelin examined the property and consulted with per- 
sons compétent to advise him about thé pjirchase ; that the 
défendant made no représentations as to value or profits, but 
referred him to his own examination for the former and to the 
treasurer of the company for the latter; that the mine was 
and is, in the opinion of the défendant and of experts, worth 
at least $3,000,000, and that it was contraeted to be sold to 
certain English purchasers for that price soon after Copelin 
had bought, and the negotiàtion for the sale was mentioned 
to Copelin, in case it should come to a resuit, which the de- 
fendant did not then think very probable ; that this sale was 
not consummated for the reason that the laws of Missouri 
did not at that time permit land to be held by aliens, and not 
for any reason connected with its value; that the purchase 
by Copelin had been ratified by himself and his attorneys in 
fact; that one of those attorneys had refused to return the 
property to the défendant at cost, and he dénies ail combina- 
tion, etc. 

Copelin was attacked with a disease of the brain knowQ 
to physicians as gênerai paralysis of the brain, was put 
nnder spécial charge and treatment for this disease in 1873, 
and died of it in 1875. It is a progressive disease, always 
fatal. One of its early symptoms is a great extravagance 
of ideas and of conduct, often manifested in making foolish 
and unneeessary purchases. The point of difiQculty in the 
case is that of time. When did Copelin cease to be a spec- 
ulator and become a lunatic ? The symptoms unfortunately 
are common to sane and insane people. 

There was nothing in this particular purchase which would 
necessarily convict a person of insanity. A mine is certainly 
a very difficult pièce of property to appraise, and opinions 
about this, mine vary ail the way from nothing to $5,000,000 
or $6,000,000. But two things are clear — that those best 
aequainted with mining, and with this mine, put the highest 
value upon it, and not a single witness who depreeiated it 
has. any spécial knowledge about it ; and an English com- 
pany» upon the report by experts sent out for the purpose, 
agreed to buy it for $3,000,000, and failed to conclude the 
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purehase for reasons not connected with aiiy diminislied con- 
fidence in its value. So far as market value can be predicated 
of suéh a pièce of property, the weight of testimony is decid- 
edly that it was worth ail that Copelin paid for it. Whether 
it was wise or foolish to make such a purehase, would dépend 
very much upon the amount which the purchaser oould fairly 
afford to risk in a venture of the uncertain character of min- 
in^ property, upon his willingness to wait for good times, if 
they became bad, and many other matters. 

When the times ehanged, in 1873, great properties were 
loBt, and many persons became bankrupt from the mère fall 
in market price of goods and lands, upon which they owed 
T(rhat they supposed to be a mère fraction of the true value. 
At the présent moment those same properties may hâve 
rôcovered a considérable part of their former value. This 
mine was thus depreciated, and was sold for a very small 
priée upon a foreclosure of a mortgage held by this défendant. 
In a letter printed in the record, the défendant attributes this 
loBB, which the représentatives of Copelin bave suffered, to 
their ha ving chosen to disavow the contraot, instead of aid- 
ing him to pay the debt and préserve the property. With the 
foreclosure this case is not concerned. 

There is no évidence of any fraud, misrepresentation, or 
undue influence on the part of the défendant. Thèse alléga- 
tions of the bni are unsupported, unless where they are dis- 
proved. There is no évidence that the défendant knew, or 
suspected, or had reason to know or suspect, that Copelin 
was of unsound mind ; that the défendant sold the property to 
Copelin for more than he was ready to sell it for to others ; 
that the transaction was in any respect, excepting its magni- 
tude, diiïerent from any ordinary transaction of purehase 
and sale, sofar as the défendant was concerned. 

The sale was repeatedly ratified by Copelin and his attor- 
neys, if he was capable of ratifying and of appointing an 
attorney. The complainants deny that a certain letter of the 
défendant to Copelin's attorney, Mr. Lackey, was an offer to 
rescind the bargain. It is not literally such an offer, but it 
is an intimation that the défendant bas a right to rescind, 
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because Copelin has not taken charge of the business as he 
■was expected to do, and Mr. Lackey's answer is an offer te 
rescind upon repayment of the money paid, with interest, 
and a considérable bonus. There were severai other ratiû- 
cations. 

It was not until October, 1873, after the large profit of the 
English sale had failed to be realized, and after the change 
of time known as the "crisis" of that year had set in, that 
Mr. Copelin's friends proeured him to be adjudged insane, 
and that the guardian wrote the letter avoiding this sale. 
Upon a remonstrance by the défendant, who wrote in vindi- 
cation of the honesty of the transaction on his part, the 
guardian replied that the question was merely one of capac- 
ity to contract. The bill does not rely wholly upon the 
insanity of Copelin, but the évidence requires me 'to décide 
the case exclusively upon that point ; beçause I am satisfied 
that the sale was not fraudulent, and that, if it were voidable 
for that cause, it has been ratified. 

The plaintiffs maintain that Copelin was incapable of 
making or ratifying a contract in February, 1871, and in- 
capable of appointing an attorney in July, 1871, when he 
went to Europe, and left fuU powers with Mr. Lackey. 

It is not easy for the most honest and careful witnesses, 
looking back after an interval of years, to fix with any degree 
of accuracy the date of acts and conversations, each of which 
was wholly unimportant to them at the time ; such as that 
six years or more ago they heard Copelin make an extrava- 
gant statement, or saw him do something odd and unusual. 
Most of the witnesses in this case décline to fix thèse rémin- 
iscences with positive dates. Certain things are proved, and 
certain things hâve not been proved. Copelin was a man of 
wealth and enterprise, largely concerned in business of va- 
rious kinds, and having the control pf still larger sums than 
he himself owned, belonging to his wife and her family. He 
was a director inmany of the principal joint-stock companies 
in St. Louis. In the course of some months near about, but 
in most cases later than, the time of the purchase of this 
mine, he made other bargains of doubtful wisdom. In the 
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aggregate his spéculations were very considérable, and it is 
probable that his family became alarmed. A great deal of 
évidence has been given to show on the one hand the extrav- 
agant character of thèse transactions, and on the other that 
they were not extravagant. The net resuit to his family, I 
fear, was a great loss. 

In July, 1871, he went to Europe and traveled there some 
months for his health and récréation. In August, for the 
first time, a physician, expert in insanity, was consulted in 
JEdinburgh. He pronounced Copelin insane, and in his de- 
position, (vol. 1, p. 177,) being asked his opinion, formed at the 
date of that examination, as to the length of time Mr, Copelin 
had been laboring under the effects of this disease, he says : 
"It is impossible to answer this question definitely. It may 
hâve existed a few months only, or a year or more. My 
opinion at the time. was that it had existed several months." 
Whether by several months he meant six months, which 
would carry it back to about the date of the purchase, I do 
not know. Ail the other experts were consulted miich later, 
and the weight of their opihion, so far as they are willing to 
express it, appears to be that it was possible, but not v^y 
probable, that the disease had begun as early as February, 
1871. 

The business of Copelin was conducted as usual until af ter 
his return from Europe. In December, 1871, and January, 
1872, he resigned his several offices as président and director 
in the companies above mentioned. This may be taken as 
the time when he was found to be so clearly insane that the 
family and friends were obliged to make public admission of 
the fact. The three possible witnesses most compétent to fix 
the exact dates — Copelin's wife, his mother-in-law, and his 
sister — hâve net been examined. 

Taking thèse promineiit and admitted facts into considéra- 
tion, and reviewing the voluminous and detailed testimony in 
the record, I do not find it proved that Copelin was tion com- 
pas February 10, 1871, nor that he was incapable of ratify- 
ing a contract after that time, or of making a power of 
attorney in July, 1871. I think a jury would not be war- 
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ranted in declaring that at the former of those dates he was 
incapable of transacting the ordinary affairs of life, or of 
making a will, or a contraot of however solemn and impor- 
tant a nature. 

Thèse findings of facts make the disputed points of law 
unimportant. I ought to say, however, that the évidence of 
the défendant, taken in his own behalf, though not especially 
objected to at the time, is understood to be governed by a 
stipulation in the record that each party reserves ail objec- 
tions to matters of substance, and the complainant is right in 
insisting that by section 858 of the Eevised Statutea the 
defendant's own évidence should not be received as to the 
transactions and conversations with Copelin personally. I 
hâve, therefore, not relied at ail, in reaching my conclu- 
sions, upon testimony which cornes within the prohibition of 
that section. 

BUl dismissed^ with costs. 



Beyant V. Leyland and others. 
{Circuit Court, D. Massachusetts. March 1, 1881.) 

1. Practice— Filin» iNTERnoGATORras— Bill 01" Discovert. 

Under tiie fédéral practice act, interrogatorieg, authorized by a 
Btate statute, may be flled in a fédéral court, in an action at law, in 
lieu of a bill of discovery. 

2. SaME— CUMXTLATIVE REMBDT. 

Such remedy is cumulative merely, and not adopted as a substituts 
or a bill of discovery. 

3. Same— Discovery— Oral Testimony — Rev. St. i 861. 

Section 861 of the Revised Statutes, which déclares that the mode 
of proof in actions at common law shall be by oral testimony, does 
not refer to discovery, whether by bill or interrogatory. — [Ed. 

Action at Law. Motion that défendants be required to 
answer certain interrogatories, filed in the clerk's office, in 
accordance with the practice of the state. 

T. F. Nutter, for plaintiff. 

L. S. Dabney, for défendants. 
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LowBLL, C. J. In this action at law a motion is made that 
the défendants be required to answer certain interrogatories, 
iiled in the clerk's office, in accordance with the practice of 
the state. Gen. St. c 129, §§ 46-57. The cheap and easy 
substitute for a bill of discovery, which was adopted in Mas- 
sachusetts in 1852, bas proved to be useful, and the question 
is whether it is now part of the practice of the circuit court, 
by Tirtue of Eev. St. § 914. Another statute of the state, 
of still gréa ter value, and much older, but later than the yeftr 
1780, when -we first adopted the state practice, authorizes a 
court of law to appoint auditors in certain cases, and makes 
their report évidence. If thèse équitable powers, given to 
courts of common law, are not adopted, the circumstanoe is 
to be regretted ; but the question seems to be a very doubtful 
one. 

Speaking generally, the mothod of obtaining évidence to be 
used at a trial would be a part of the practice and modes of 
proceeding of the courts. It is so understood by congress, 
which gives the suprême court power to prescribe such modes 
of obtaining évidence and discovery as it may see fit, not in- 
consistent with any statute. Eev. St. § 917. This provision 
seems to me to weaken very much the argument so ably pre- 
sented by Judge Dyer in Eaaton v. Hodges, 7 Biss. 324, that 
the législation of congress is intended to cover the whole sub- 
ject of évidence, and to exclude it from the domain of practice 
altogether. With much of that able opinion I agrée, and I 
hâve no doubt that the décision in that case was sound. The 
adoption of the state practice is not intended to affect the 
courts of the United States, sitting in equity, in the slightest 
degree. There is no doubt that discovery is a branch of 
equity, and it follows that a cheap and easy substitute for a 
bill of discovery cannot take away the right of a suitor to file 
such a bill, if he is foolish enough to désire to do so. So of 
auditors : they are a convenient substitute for a bill in equity, 
and the power to appoint them in an action at law cannot 
deprive a plaintiff of the right to go into equity for an account. 
AU this being granted, I am of opinion that when the state 
has enlarged the powers of the courts of law by giving them 
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some new writs or processes or forms or modes of proceeding 
ôf practice by which suitors can, if they see fit, obiain in a 
sait at law some of the advantages for which they must for- 
merly bave goneinto equity, suoh forms are adopted by.our 
practice aét, net as substitutes, but as cumulative remédies 
for the benefit of soch suitors as choose to avail of them. : 

I am not speaking of new subjects brought within the éog- 
nizance of courts of law, but of facilities for arriving at 
justice in matters clearly within the jurisdiction of such 
courts. 

Upon this point I agrée with the late Judge Johnson in 
Bliss y. New Orléans R. Co. 13 Blatchf. 227, a case closely 
analogous to the appointment of an auditor. 

I agrée that there must be nothing in the practice incon- 
sistant with any statute. Therefore, if the state practice 
were that a déposition might be taken if a witness lives 20 
mues from the place of trial, and the act of congresa says 40 
miles, the latter must prevail. So, as to the production of 
bocks and paper8,'the statute seemsto me to assign the limits 
to our powers, (Èev. St. § 724;) and the practice act was not 
intended to interfère with this. 

The practice act of 1872, § 5, (17 St. 197,) provided that 
nothing in that act should alter the rules of évidence under 
the laws of the United States. In re-enacting this section, 
this proviso bas been dropped, and is not to be found any- 
where in the Eevised Statutes. The reason for omitting it 
may be assumed to be that the rules of évidence are no part 
of the practice, or forms or modes of proceeding, as they cer- 
tainly are not in gênerai, though the mode of obtaining évi- 
dence' is. Still, that proviso wàs niled by me, in a very 
important case, to hâve this effect : that if the practice of 
appointing auditors in an action at law had been adopted, as 
I should bave inclined to think it had been, still, their report 
would not be prima fade évidence, in accordance with the 
statute of the state, and therefore there was no use in ap- 
pointing an auditor. That proviso having disappeared, it is 
thought, by Judge Nelson and by me, that we hâve power to 
n.ppoint an auditor in an action at law, and that his report 
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will be évidence. And we are f urther of opinion, that the stat- 
ute power to file interrogatories, excepting for the production 
of books and papers, may be used instead of a bill of discov- 
ery. Section 861 of the Eevised Statutes, declaring that the 
mode of proof in actions at common law shall be by oral 
testimony, does not appear to us to refpr to discovery, whether 
by bill or interrogatory. 
Motion granted. 



FuLLEB, Trustée, v. Fletchbb and othera. 

{Circuit Court, D. Rhode laland, March 2, 1881.) 

1. Naw Teial — Verdict Conteaby to thb WEianT of thb Evi- 

DBNCB. 

A motion for a new trial will not be granted upon the ground 
that the verdict was contrary to the weight of the évidence, unless it 
clearly appears that the jury must hâve fallen into some important 
mistake, or must hâve departed from some rule of law, or must hâve 
made déductions from the évidence which were plainly not warranted 
by it. 

2. Bamb — Samb. 

Therefore, where the verdict was, in substance, "We flnd for 
the défendant upon the gênerai issue, and give no considération 
to the spécial pleas," it was hdd that a motion for 'a new trial 
ehould be granted, where it was shown that the verdict was not war- 
ranted upon the évidence under the gênerai issue, although it could 
hâve been sustained if the verdict had been simply for the défend- 
ant, without any mention of the spécial pleas. — [Ed. 

Motion for New Trial. 

Richard B. Comstoek and Elîsha C. Mowry, for plaintif?. 

WiU/iam H. Greene, for défendants. 

Knowles, D. J. The plaintiff in this case, against whom 
a verdict was rendered at the June term of this court, now 
moves that said verdict be set aside, and a new trial of said 
cause granted, upon three grounds, namely : First, that the 
verdict was against the évidence, and without évidence to 
support it ; second, newly-discovered évidence ; third, that the 
verdict was against the law as charged by the judge. Upon 
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the several points of fact and of law involved in tbese prop- 
ositions the learned counsel of the parties hâve been fuily 
heard, in able and elaborate arguments, occupying many 
hours of three successive days, and to those arguments I havé 
willingly given the deliberate considération to which they are 
entitled, as the utterances of astute and experienced courisel- 
lors, upon topios with which they hâve made themselvea 
famUiar by diligent study. The résulta of that considération 
it becomes my duty now to announce, aiid this at as small 
an expenditure of time and paper as may be consistent mtb 
intelligibility and précision. 

Anà,first, of the first ground of the motion, "that the ver- 
dict was against the évidence, and without évidence to sup- 
port it," Of a court's rights and duties of disposing of a 
motion for a new trial, when claimed upon this ground, I had 
occasion fuUy to treat in the case of Hunt v. Pooké, reported 
in 1 Abbott's G. & D. Ct. Rep. 656. Such a motion I held 
was addressed to the discrétion of the court, remarking, in 
conclusion, that in my judgment "it was no abuse of that dis- 
crétion on the part of a Pennsylvahia jurist, who, on the 
return of a verdict by a jury, on the instant exclaimed, 'Mr. 
Clerk, enter an order that the verdict be set aside. I wish 
it to be understood that in my court it requires a verdict from 
thirteen to rob a banking corporation.' " Nor was it, in my 
]'udgment, any abuse of that discrétion on the part of our own 
Justice Curtis, when, at Newport, a motion for a new trial on 
the ground that the verdict was against évidence being ten- 
dered him by a very able and pertinacious member of the 
bar, he, without a moment's hésitation, said: "You can^ûle 
your motion, Mr. G., but I overrule it now and at once, for I 
hâve heard the case tried and am satisfied with the verdict." 
To the views then expressed I still adhère, and would hère 
refer as embodying the principles or rules which must guide 
me in passing upon the motion under considération. Thèse 
I found in the concurring rulings or déclarations of Justice 
Story and Justice Gurtis; the first saying, in 1 Sumner, éTl : 
"I hold it to be my duty to abstain from interfering with the 
verdict of a jury unless the verdict is clearly against the 

v.6,no.2— 9 
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undoubted gênerai current of the évidence, so that the court 
caia clearly see that they hâve acted nndèr some mistake, or 
from Bome improper motive, hias, or feeling." And Justice 
Gurtis, saying in 1 Gurtis, 64 : "I hold it to be my duty not 
ta interfère with the verdict of a jury as being against the 
évidence unless I can clearly see that the jury hâve uncon- 
sciously fallen iato some mistake, or been actuated by some 
improper motive, in rendering their verdict;" And again 
saying, in 2 Curtis; 16 : "Now, what I hâve to détermine upoji 
this motion is -whether I can clearly see that the jury must 
bave fallen into some important mistake, or must bave de^ 
parted from some rule of là^, or bave made déductions from 
the évidence which are plainly not warranted by it." 

, Now, recognizing as sound the rule of conduct deducible 
from thèse utteranees of Justices Story and Curtis, not to say 
prescribed by them, I am constrained to adjndge that, upon 
Ijhe ground firstly above stated, the said verdict should be set 
aside and a new trial grânted; for I oannot but clearly see 
that the jury must hâve fallen into some important mistate, 
or must bave departed from somé rule of law, or bave made 
déductions from the évidence which are plainly not warranted 
by it, and consequently cannot but sustain the motion. Had 
the verdict of the jury been simply for the défendant, without 
spécial mention of either of the two pleas in the case, it may 
be conceded there would bave been no tenable ground for 
impeaehing it as against the évidence. The verdict would 
bave been regarded as the résultant of the jury's délibéra- 
tions upon ail the évidence submitted to them, and with their 
finding the court might well décline to intermeddle. But such» 
it is agreed, was not their verdict, "We find for the de- 
fendant upon the gênerai issue, and give no considération to 
the spécial pleas," was in substance their verdict, which, with 
the assent of the'leamed counsel of the parties, the court not 
interposing, was affirmed and recorded in thèse words : "In 
the above suit the jury find that the défendants are not guilty 
of the trespasses, or any part thereof, in manner and form as 
the plaintiffs hâve alleged in their déclaration." And in view 
of thèse facts and this state of the record, the plaintiff now 
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claims that inasmuch as the verdict was rendered upon the 
gênerai issue, solely and exclusively, it should be sët asidè if 
it is shown that upon the évidence in the cause, relevant and 
proper under the gênerai issue, (excluding from considération 
whatever was admissible or admitted under a spécial pie a of 
possession,) the verdict is unwarranted. This, in my judg- 
ment, is satisfactorily shown. 

And hère I am aware that with the approval of one of the 
parties, but not to the gratification of his antagonist, and in 
accordance with the practice of some of my brethren of the 
bench, I might hère indulge in an argumentative review of 
tlie whole case, involving of course a recapitulation of much 
of the testimony submitted, an analysis and exposition of 
much of a large mass of documentary évidence, with remarks 
and suggestions touching the admissibility and positive and 
relative weight of that évidence upon the issues raised and 
contested, and might superadd to thèse such eritical remarks 
in vindication of my rulings as might seem to me pertinent, 
appi"obatory or otherwise, of the antagonistic utterances ar- 
guendo of the learned counsel of the parties rospectivelyL 
But from this I refrain, as in this case, manif estly, a work of 
supererogation, profiting no one, and of interest to none but 
the learned counsel, if even to them. Of the soundnesa or 
unsoundness of the conclusions to which I hâve arrived upon 
the motion pending, they, the counsel, are alone qualified to 
judge, and they alone, it is probable, will ever form, enter- 
tain, or express an opinion upon this point. Unanimity on 
their part, even were it désirable, is not reasonably to be 
expected, no matter how elaborate and persuasive the argu- 
ment the court might submit in support of its ôonclusions. 

Finding and ruling that upon the first ground the plaintiff 
is entitled to a new trial, upon the second and third grounds 
I express no opinion. 

The verdict is eet aside and a new trial granted. 
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National Bank OB' Eising Sun, Indiana, w. Bsdsh and 

another. 

{Oireuit Court, B. Indiana. March 8, 1881.) 

1. Nesotiabli! Papbb — "Waht op Coksideiiation— Evidence. 

Want of considération may be shown as between the parties to 
negotiable paper and others having notice. 

2. Sakb— Samb— Indohseb. 

Therefore an indorser may show that he becarae a party to the 
paper without considération, in a suit by tlie holder witli notice. — [Ed. 

Action on Promissory Note. Demurrer. 

Baker, Hord é Hendricks, for plaintiff. 

Kennedy é Brush and E. G. Snyder, for défendants. 

Grbsham, D. J. The National Bank of Eising Sun, Indi- 
ana, sues John C. Brush, as maker, and William T. Brush, 
as indorser, of a negotiable promissory note for $8,000, exe- 
cuted May 23, 1877, and payable to the latter 12 months 
after date. The note oontains a clause whereby the maker 
and indorsers severally waive presentment for payment, pro- 
test, and notice of protest and non-payment, and ail defences 
on the ground of any extension of the time of payment that 
may be given by the holder to the maker or indorsers. 

In the first paragraph of hia separate answer, after admit- 
ting that he indorsed the note to the plaintiff, William T. 
Brush avers that the plaintiff agreed to loan to John C. Brush 
the sum of $8,000, which he was to secure by executing a 
mortgage upon specified real estate; that the act of congress 
under which national banks were organized did not permit 
them to loan money and secure the same by taking mort- 
gages directly to themselves, and for that reason it was agreed 
between the plaintiff and John C. Brush that the latter should 
exécute to some third person bis note for $8,000, and also a 
mortgage upon specified real estate to secure the payment of 
the same, which person should indorse the note and thereby 
transfer the mortgage to the plaintiff; that, pursuant to the 
agreement, John C. Brush executed to William T. Brush the 
note in suit, together with a mortgage to secure its payment, 
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and, after the latter had indorsed the note in blank, John G. 
Brush took the same, and delivered it and the mortgage to 
the plaintiff, and received the money ; and that William T. 
Brush indorsed the note for no other purpose than to enable 
the plaintiff and John G. Brush to carry out their agreement. 

The second paragraph is the same in substance as the 
first. There is a demurrer to the first and second paragraphs 
of answer. It is insisted, in support of the demurrer, that by 
his separate answer William T. Brush seeks to contradict or 
vary his eontract of indorsement by paroi évidence, The 
facts stated in the first and second paragraphs of the answer 
are admitted to be true, and they show that William T. Brush 
indorsed the note solely for the eonvenience of the bank and 
John G. Brush, and without considération. WiUiam T. Brush 
was the mère instrument of John G. Brush and the bank, to 
enable the latter to loan its money on mortgage security. It 
was well understood by ail the parties that William T. Brush 
was not interested in the loan, and that he was not an ordi- 
nary accommodation indorser. The money was not loaned 
on the faith of his signature on the back of the note. He 
acted as the trustée of the bank, if he held the note and mort- 
gage at ail. The act of congress prohibited national banks 
from loaning money on mortgage security, and it was supposed 
that prohibition might be evaded by executing the note and 
mortgage to William T. Brush, and having him assign the same 
to the bank. As between the parties to negotiable paper and 
others having notice, the want of considération may be shown. 
This is not a suit between an innocent holder of the note for 
value and the indorser. The indorser should be allowed to 
prove the facts stated in his answer, if he can, not to contra- 
dict or vary the terms of the eontract of assignment, but to 
show that he became a party to the paper without any con- 
sidération whatever. Barton v. Martin, 52 N. Y. 575; Ross 
V. Espey, 66 Pa. St. 487. Having thus induced William T. 
Brush to indorse the note, it would be upholding a fraud to 
allow the bank to hold him liable as an indorser. 

Demurrer overruled. 
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United States v. The Central National Bank of Phila- 

DELPHIA,* 
{District Court, E. D. Pennsylvania. Pebruary 7, 1881.) 

1. Patmbnt of CiiBCK BT United States on Forqed Indobsbmbnt — 

DVII OP QOTURNMBKT TO GiVE NoTICE Ef IlEASONABLB TlMIÎ— 
FORFEITUEE OP KiGHTS BT DeTjAT. 

The failure of the United States to give notice of the forgery of an 
indorsement of a check on the treasury within a reasonable time after 
the payment of the check will bar its ïecovery of the money f rom the 
person to whom the check was paid. 

2. SAMB — GOVBHIÎMBNT BOUND BT 8AMB RlTLES A8 iNDrVTDUALS. 

The government, when dcaling witli commercial paper, is bound to 
observe the same rules respecting vigilance that are enforced against 
individuals. 

Âssumpsit by the United States against the Central Na- 
tional Bank, to recover the amount of the foUowing check 
paid by plaintiff to défendant upon a forged indorsement : 

"No. 6640. Washington, March 24, 1868. 

"Assistant treasurer of the United States pay to the order 
of Jos. Barr one Imndred dollars. 
"$100. C. Holmes, 

"Paj-master U. S. A. 
[Indorsed] — "Joseph Bare, 
"Jas. Barr, 
"James M. Sellées." 

The check had been presented and paid in due course. 
Sometime between May 27, 1879, and July 26, 1879, the 
United States received notice that the indorsement of the 
name of James Bârr was a forgery, and on July 31, 1879, 
brought tins suit to recover the amount of the check. No 
notice of the forgery had been given to the défendant prior to 
the bringing of suit. 

The court directed a verdict for plaintiff, subject to the dé- 
cision of the court upon the following point of law reserved, 

*Keported liy Frank P. Prichard, Bsq., of the Philadelphia bar. 
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viz. : that "the United States was bound to give notice to the 
défendant of the forged indorsemènt within a reasonable 
time after the check canie intp its hands and was paid by it, 
and its failure to give such notice and make claim on the 
défendant amounts to such négligence as mil bar a recov- 
ery." Défendant moved for judgment non obstante veredicto 
on the point reserved. McKennan, C. J., was présent at the 
argument of the rule. 

John K. Valentine, U. S. Dist. Att'y, for plaintiff. 

Edward L. Perkins, for défendant. . 

BuTLEB, D. J. Judgment must be entered for the défend- 
ant on the reserved points. The case is ruled by the U. 8. 
V. Cooke, decided in this court in 1872 : 9 Phila. Eeps. 468.* 
I do not find any case inconsistent with this, unless it be thé 
U. S. V. The Second Nat. Bank of Jersey City,, decided in the 
Nev? Jersey district in 1872. That case involved the point. 
The question does not appear to hâve been pressed, however, 
by counsel, or considered by the court. No good reason ean 
be assigned for relîeving the government, when dealing with 
commercial paper, from observance of the rules respect- 
ing vigilance, which are enforced against individuals; that 
this view is entertained by the suprême court, is plainly indi- 
cated by the case of Cooke v. U. S. 91 U. S. 397. 

*This case was argued before the late Judge Cadwalàder, and the opin- 
ion delivered by him, but it was understood that McKennan, 0. J., con- 
curred therein. 
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United States v. Eose.* 

{Circuit Court, S. D. Ohio. March 7, 1881.) 

L Fbdeeal Jueibs— Talesmeu— Act of Jxjne 30, 1879— Rev. 8t. f 804 
—Construction. 

The act of congress of June 30, 1879, prescribing the mode in 
which juries shall be drawn in the United States courts, did not, 
either expressly or impliedly, repeal section 804 of the Revised Stat- 
utes ; and therefore wlien, from challenges or otherwise, there is bot 
a petit jury to détermine ariy cause, the court may direct the marshai 
to fill the panel from the bystanders. 

Motion for New Trial. 

Tlie défendant was indicted for violation of the internai 
reyenue law. When the case was called for trial, and a jury 
was being empanelled, the défendant, in the exercise of his 
right of challenge, challenged from the jury some of the 
jurors who had been regularly drawn and summoned as jurors 
for the term. To fiU the vacancies occasioned by thèse chal- 
lenges the court directed the marshai to fill the panel by 
calling persons from the bystanders. The défendant objected 
to this, and demanded that the panel sliould be fiUed by per- 
sons whose names should be drawn by the clerk and jury 
commissioner, as provided in the second section of the act of 
June 30, 1879, (21 St. at Large, 43.) But the court ovpr- 
ruled this objection, and the panel was filled by persons 
called by the marshai from the bystanders, and the trial pro- 
gressed and the jury returned a verdict of guilty against the 
défendant. Thereupon the défendant moved the court for a 
new trial, assigning as a reason therefor the error of the court 
in causing the panel to be filled from the bystanders. 

T. C. Camphell and H. B. Banning, for motion. 

CJianning Richards, Dist. Att'y, contra. 

Swing, D. J. The language of section 2 of the act of June 
30, 1879, in regard to the manner in which juries shall be 
selected, is : "And that ail such jurors, grand and petit, includ- 
ing those summoned during the session of the court, shall be 

« Reported by Messrs. Florien Giauque and J. C. Harper, of the Cincin- 
uati bar. 
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publicly drawn from a box containing at the time of each 
drawing the names of not less than 300 persons possessing 
the qualifications prescribed in section 800 of the Eevised 
Statutes, which names shall hâve been placed therein by the 
clerk of such court, and a commissioner to be appointed by 
the j'udge thereof, which commissioner shall be a citizen of 
good standing, residing in the district in -which such court is 
held, and a well-known member of the principal political 
party in the district in which the court is held, opposing that 
to which the clerk may bélong; thé clerk and said commis- 
sioner each to place one name in said box alternately, without 
référence to party affiliations, until the whole number required 
shall be placed therein." This act in terms repeals sections 
800, 801, 820, and 821 of the Eevised Statutes of the United 
States. 

Section 80é of the Eevised Statutes of the United States 
provides: "When from challenges or otherwise there is not a 
petit jury to détermine any civil or criininal cause, the mar- 
shal or his deputy shall, by order of ihe court in which such 
defect of jurors happens, return jurymen from the bystand- 
ers sufficient to complète the panel." This section is not 
repealed in terms by the act of June 30, 1879, nor do we 
think it is repealed by implication. The language of the lat- 
ter law is that "ail such jurors, grand and petit, including 
those summoned during the session of the court, shall be 
publicly drawn from a box," etc. The calling of jurymen 
from the bystanders sufficient to complète a panel, under the 
order of the court, is not a summoning of jurors in the sensé 
in which the term "summoned" is used in the act of June 30, 
1879. They cannot, therefore, be said to be in conflict with 
each other. Besides, if such were the construction, the in- 
convenience and delays to the court in the transaction of 
business would be incalculable. The person whose name 
may be drawn from the box by the clerk and jury commis- 
sioner may réside 160 miles from the place where we are 
holding court. This would involve a delay for a time suffi- 
cient to enable the marshal to summon such person and to- 
enable him to corne to the place where the court is held. It 
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certaînly was not in contemplation of congress that a con- 
struction working such inconvenience should be given to the 
law. 

We think tlie language of the act of June 30, 1879, and, 
particularly so when taken in connection with section 804 of 
the Eevised Statutes, -will not authorize the construction 
claimed for it by defendant's counsel, and that, -wherever by 
reason of challenge there is not a petit jury, it is within the 
province of the court to direct the marshal to complète the 
panel by calling a sufficient number of jurymen from the 
bystanders. 

The motion for new trial will be overruled. 



Heidriïteb t>. Elizabbth Oil-Cloth Co. 
{Ciremt Court, D, New Jersey. March 5, 1881.) 

1. FoBPBiTUBB— Phopbbtt Used as a Dibtiixbbt. 

Premises occupied and used as a distillery are liable to forfeiture 
for the violation of sections 7 and 19 of the act of July 20, 1868, (15 
Bt. 127, 132,) in relation to distillers' bonds and hooks of account, 
•without regard to the culpability of the owner of the property. 

2. 8ame— Decbee of Condemnatios. 

A decree of condemnation uuder such forfeiture relates back to the 
time when the acts were committed which incurred the forfeiture. 

3. SaMe — MEcnANic's Lien. 

A mechanic's lien cannot be enforced in a state court, •where the 
premises hâve been seiied by the marshal under such forfeiture pro- 
ceedings before the èlahahas been flled. — [Ed. 

In Ejectment. 

Edward A. Day, {W. H. CorUn, with him,) for plaintiff. 

W. R. Wilson, {Brown é Williamson, with him,) for de- 
fendant. 

Nixon, D. J. This is an action of ejectment brought to 
reeover the possession of eight lots of land in the city of 
Elizabeth and state of New Jersey. The parties having for- 
mally waived a jury, the case bas been tried before the 
court. 
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I find as f acts in thé case : 

(1) That the premises in cbntroversy, being the property 
of one Edward G. Brown, vere transferred by the said Brown 
to Charles L. Sicher, by deed of conveyance bearing date on 
the twentieth of August, 1872. 

(2) That the premises were occupied and used by the said 
Sicher as a distillery, and were seized by the revenue of&- 
cers of the United States on the twenty-fourth of Januar^, 
1873j for alleged violations of the revenue laWs of the United 
States. . 

(3) That an information was filed by the United States 
against the said real estate, inter alia, on the fourthof Feb- 
ruary, 1873, and a decree of condemnation was entered by 
default, in the district court of the United States for the dis- 
trict of New Jersey, on the twenty-fîfth of Pebruary, 1873; 
that a sale thereof took place on the twenty-second of May 
following, when the said Edward G. Brown became the pnr- 
chaser for the considération of $1,500; and that â conveyance 
was executed and delivered to ^he purchaser, for the said 
premises, on the twenty-ninth of May, 1873. 

(4) That Edward G. Brown sold ahd conveyed the same 
to the Easton Manufacturing Company, on .or about Decem- 
ber 17, 1874, and that the défendant corporation claimstitle 
by Bundry mesne conreyances since that date. 

I further find as facts ih the case : ' 

(5) That while the said Charles L. Sichéx had the posses- 
sion of the said premises, and befofe he reeeived a deed 
therefor, to-wit, on the twenty-fifth of June, 1872, he com- 
menced the érection of a building thereon. 

(6) That on the twenty-first of Pebruary, 1873, the plain- 
tiff, Heidritter.fileda claimin the clerk's office of the county 
of Union for $1,711.22, for materials furnished in the érec- 
tion of said building from June 21 to August 23, 1872; 
that on the same day he caused to be issued a summons on 
said claim, and that on the fourteenth of Jùne following a 
judgment was entered thereon in the circuit court of the 
county of Union. 

(7) That on the thirteenth of March, 1873, one Ferdinand 
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Blancke filed another mechanic's lien daim in the same 
office for $264.35, for materials furnished for the same build- 
ing from September 7 to December 30, 1 872 ; that a sum- 
mons was issued thereon March 15, and final judgment 
entered June 18, 1873. 

(8) That on the twenty-fourth of September, 1873, the 
premises in controversy were sold by the sheriff of the county 
of Union, under thèse lien judgments, to the plaintiflf in 
this suit for the considération of $100, and a deed duly exe- 
cuted to him therefor. 

It will be perceived that both parties claim title to the 
land in dispute through Charles L. Sicher, — the défendant, 
under and through a deed from the United States marshal, 
given upon a sale of the propérty, under a decree of forfeiture 
and condemnation to the use of the United States, in the dis- 
trict court for New Jersey; and the plaintiff, under a deed 
from the sheriff of the county of Union, given upon a sale by 
virtue of two judgments upon lien claims in the circuit court 
of the county of Union. Thèse facts présent for considéra- 
tion questions of great importance, and involve the construc- 
tioja of the acts of congress in regard to the forfeiture of real 
estate on account of violations of the internai revenue laws 
of the United States. I hâve carefuUy examined the several 
sections alleged to hâve been violated, in the information filed 
for the forfeiture and condemnation of the land and premises 
in dispute, and also the mechanic's lien law of the state of 
New Jersey, under the provisions of which the plaintiff claims 
to hâve derived his title, and will briefly state the conclu- 
sions of law to which I hâve arrived. 

I am of the opinion — 

(1) That while, possibly, by the phraseology of section M 
of the act of July 20, 1868, (which has been re-enacted in 
the Eev. St. § 3281,) only the right and interest of the owner 
of inculpated distillery premises can be condemned and for- 
feited,— 'no such limitation on the right of forfeiture is found 
in either section 7 (section 3260, Eev. St.) or section 19 (sec- 
tions 3303-5, Eev. St.) of the same act, under both of which 
the propérty in controversy was condemned by default, — and 
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fhat it seems to hâve been the cleàr intention of congréss, in 
thèse sections, to forfeit the thing, when proved to be an 
offender, without regard to the owner's culpability, or to the 
interest of outside parties. To this effect was the opinion of 
the late Judge WoodrufF in U. S. v. The DistiUery at Spring 
Valley, 11 Blatchf. 255, reversing the district court, and I 
666 no good reason to hold differently. See, also, IJ, S. v. Dig- 
tilled Spirits, etc., 8 Int. Eev. Eeo. 81, and Dobbins' DistiUery 
\. U. S. 96 U. S. 399, where it is declared that the privity 
or consent of the persons interested in the offending property 
was not in any degree necessary, in order to include their 
interests in the forfeiture. 

The whole législation of congréss shows a disposition and 
intention, under différent circumstances, to distinguish be- 
tween forfeiting the thing itself and forfeiting particular 
rights or interests in the thing. This observation is illus- 
trated by comparing the phraseology used in sections 3260 
and 3305 with that employed in sections 3063 and 3281. 

2. That while the decree of condemnation in favor of the 
United States was not made and entered in the district court 
untn February 25,1873, thè real estate was in fact seized by 
the officers of the revenue on the twenty-f ourth day of the pre- 
ceding January, and the forfaiture to the government related 
back to the timeof the commission of the acts incurringthe for- 
feiture, and the title to the property from that moment vest$d 
in the United States. Henderaon's Distilled Spirits, 14 
Wall. 56, in which casé the suprême court says: "Where 
■the forfeiture is made absolute by statute the decree of con- 
demnation, when entered, relates back to the commission of 
the wrongful acts, and takes date from the wrongful acts, 
and not from the date of the sentence or decree." This bas 
ever been the uniform rule in this country, in which our courts 
bave foUowed the long-established doctrine of the English 
courts. Wilkins v. Despard, 6 T. E. 112; U. S. v. 1,960 
Bags of Coffee, 8 Cranch, 398; Gehton-v. Hoyt, 3 Wheat. 
311 ; U. S. V. DistiUery, 21 Int. Eev. Eec. 166 ; U. S. v. 56 
Barrels, 6 Am. Law Eeg. (N. S.) 37. 

3. That the mechanic's lien law of New Jersey, under the 
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provisions of wMch the plaintiff claims to hâve acquired his 
title, requires, that the claim filed in the clerk's office of the 
county Bhall contain the name of the owner of the property 
at the time of filing, and that the summons issued to enforce 
the lien shall be against suoh ownerj as well as the bùilder; 
and that inasmuoh as the owner of the real estate in contro- 
versy is divestôd of ail his interest therein, and the title to 
the same vests in the United States at the time of the com 
mission of the act or acts whieh cause the forfaiture, it does 
not seem unreasonable that ail subséquent proceedings by 
leinors to charge the property with the lien, should'be held 
inoperative and void against the United States, unless it 
were made a party to the proceedings as owner. 

4. But, whether this be so or not, I am of the opinion that 
nnder the proceedings iw rem, to give effect to the forfeiture, 
ail persons claiming liens against the res were notifled to 
come in and establish their liens; that after seizure by the 
marshal the property was in the possession of the court for 
that purpose; that whilst, by such proceedings, the lien upon 
the res was divested by the sale, it attached at once to the 
fund in court whieh was realized by the sale; and that the 
claimants mistook their remedy by going into the state courts 
to enforce their liens, and should hâve applied to the district 
court, where the property was, to be allowed to participate in 
the proceeds of its sale to the extent of their claims ; and that, 
if their failure so to do has resulted in their loss, no blâme 
can àttaoh to the government, whieh afforded them ample 
opportunity for a judieial considération of their claims. 
Whether the lienë attached to the premises, notwithstanding 
the forfeiture, it is notnecessary hère to décide. The ques- 
tion was raised and disoussed by Judge Dillon in the case of 
the U. S. v; Macoy, 2 Bill. 299, and left by him unadjudi- 
cated. 

5. Entert-aining the foi^egoing view, I- am further of the 
opinion thàt the plaintiff is not entitled to recover in this suit, 
and tbaf a judgment must be entered for the défendant, with 
costs. ■■■■ '■ 
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EUNKLB V. CiTIZENS' InS. Qo. OF PiTTSBURGH, PENNS-fliTANtA..* 

(GireuU Omtrt, 8. B. Ohio. February, 1881.) 

1. Revenus La.w — Distili-bk — Assessment fok Material Usbi» m Ex- 

CBSS OF CAPAcrry. 

If a distiller uses material for distillation in excess of the estimated 
capacity of hia distillery according to the survey, but, in the regular 
course of his business, pays the tax upon his entire production, he 
cannot be again çwsesapd the regular gallon tax on the spritii* 'which 
the excess of material used should hâve produced. 

StoU V. Pm>er, 97,U. S. 438. , 

2. Bame — Samb — Samb — VoiD— Attacked Collatehallt. 

An assessment therefor, and ail proceedingS takea thereunder, àro 
void, and may be attacked coUaterallj;. 

3. FniB Inbukancb'— AppLiCATio» vœsr-'-LtEKa — lth'EaÀ.h Assessment 

AND LBVY. 

A policy of Insurance required that liens upon the property in-i 
8ured should be disclosed in tie application therefor, and provided 
that à f ailure to do so would avoid thé policy. Hdd, that such illégal 
assessment, and a seizure of the insured property thereunder, did not 
create a lien thereon, the non-diaclosure of which would avoid the 
policy. 

4 8AME— Power — Change of Possession— Légal Process—Illboal 
Assessment and Sale. 

The policy also provided " that if any, change take place in the 
» * * possession of the property by légal, process. * * * it 
shall avoid the policy." Held, that such illégal assessment, and a 
seizure and sale of the insured property thereunder, were not a changé 
of possession by légal process. ' 

5. 8ame— Same— "LbgalPhocbss." 

The phrase " légal process " means vaZid légal process. 

6. FiRB Insurance — Polict — Çancellation. 

The right to terminate, by cancellation, a contract of insurappe 
■ which has been fairly entered into, and has taken effect, can be exér- 
cised by either party, only by a strict corhpliance with the' provisions 
of the policy relatipg thereto. • 

7. Samb— Samb— Same—Bubden of Pboof. 

The burden of proving a cancellation, is upon the party claiming 
that the contract has been terminated. 

8; Bame- Samb— Samb- SuFPiciENT Evidenoe. ! 

And where the policy provided that the company might termînatb 
the insurance " by giving notice to thafreflect and réfunding a rata- 

*Reported by Messrs. Elorien Ôiauque àrid J. C. tiarper, pf tiièCincin- 
oalibar. '■ - ' . • i ■'- ' ' ■ ' ,! ■•::'■:■ i; ■:.: i. 
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ble proportion of the premium for the unexpîred term of the policy," 
Tield, that the company must 8how that it had given the assured notice 
that the policy was cancelled, and that it had paid or tendered him such 
portion of the premium ; and notice that the policy would be can- 
celled, or a promise to pay, or a request to call for, the premium, is 
insufflcient. 

9. Same— Samb— Same — Power op Agents — Delegatub non potest 
Dbleoabe. 

Agents of an Insurance Company cannot delegate to others the 
power to cancêl a policy ; but it is not necessary that they should, in 
person, deliver the notice and pay or tender the return premium. 

Taft d Llmjd and L. Oeiger, for plaintiff. 

C. D. Robertson, for défendant. 

Swing, D, J., (chargîng jury.) The action in this case îs 
brought by the plaintiflF upon a policy of insurance issued by 
the défendant to the plaintiff on the eighteenth day of May, 
1878, insuring plaintiff against loss and damage by fire upon 
a mill and distillery to the amount of $1,000 The défendant 
dénies liability for the reason that the policy made the appli- 
cation a part of it, and provided that if any untrue answers 
or statements were made the policy should be void; that 
prior to the application a tax had been assessed by the com- 
missioner of internai revenue against the plaintiff; that a 
distraint warrant had been issued upon such assessment, 
and the distillery had been seized by virtue thereof, and that 
said tax was therefore a lien upon said property ; and that 
in the statements and answers in regard to liens this lien was 
not diselosed. The défendant also claims that by the policy 
it is provided that if the possession of the property should be 
changed by légal process the policy should be void, and that 
by virtue of said tax and distraint the property was seized by 
an oflScer of the government, who sold the same, by which 
the possession was changed. The défendant further claims 
that the policy was cancelled. The plaintiff, by reply, dénies 
the legality of the assessment of taxes, the issuing and levy 
of the distraint warrant, and the sale by virtue thereof, and 
dénies the cancellation of the policy. 

It appears from the évidence in the case that the plaintiff 
was a distiller prior to the issuing of the policy; that before 



ECNKLE V. OITIZENS' INS. 00. OF PITTSBURGH, PENN. 146 

he commenced business a survey of his distillery had been 
made, and its true spirit-producing capacity had been esti- 
mated and determined, and reported in accordance with the 
provisions of , and régulations under, the internai revenue 
laws. It f urther appears that for a short period of time the 
distiller had produeed spirits in excess of the surveyed capac- 
ity of the distillery; that ail the spirits produeed by him, 
including the excess, were drawn from the receiving cisterns 
and placed in the government warehouse, were duly reported 
and assessed, and that the taxes upon ail of said spirits 
thus produeed had been paid, and that the commissioner of 
internai revenue had made an assèssment of 70 cents on thô 
gallon for the spirits produeed in excess of the surveyed 
capacity, and directed the collection thereof; that the col- 
lector had placed this upon his list and had issued his dis- 
traint warrant, under which he had seized the distillery and 
sold it ; and that some months af ter, and before the fire, the 
plaintiff had paid the amount of the taxes thus assessed, 
■with interest, penalty, and costs, and had applied to the gov- 
ernment to hâve them refunded. If this tax was legally 
assessed, it had undoubtedly, by the provisions of the law, 
and the seizure and levy upon it by the distress warrant, 
beeome a lien upon the property which the plaintiff should 
hâve disclosed under his application; but whether it was 
legally assessed will be diseussed in connection with the 
provision of the policy in regard to the change of possession. 
The policy provided "that if the property be sold or trans- 
ferred, or any change take place in the title or possession, 
whether by légal process or judicial decree, or voluntary 
transfer or conveyance, it shall avoid the policy." The lan- 
guage of this provision is "légal process or judicial decree." 
If this tax had been legally assessed against the property, and 
the distraint was legally issued, and the property seized by 
virtne of the distraint, and possession taken thereof, and a 
sale made under thèse proceedings, by which the possession 
was changed, then it would be a change of possession ! hy 
virtue of légal process which would work a forfeiture of the 
policy. 

v.6,no.2— 10 
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It is contended by thé défendant that the change of pos- 
session does not dépend upon the legality of the assessment 
of thèse taxes, there having been in fact a distraint warrant 
issued and the property seized under it and sold ; that the 
possession was thereby changed by légal process. I cannot 
agrée with leamed eounsel for défendant in this proposition. 
The change of possession whieh should work a forfeiture of 
this policy should not only be a change of possession in fact, 
if it be by virtue of légal process, but it must hâve been a 
change of possession by virtue of valid légal process. If 
it were not a valid légal process it would be of no binding 
force upon him or anybody else. The parties did not con- 
template by this provision any change of possession which 
might be brought about by prOceedings in the nature of légal' 
proceedings, or under the forma of law. It could not bave 
been contemplated by the parties that if an officer of the 
court should take an exécution issued without judgment, and 
levy it upon and sell this property, that this would bave been 
a change' of possesèion by légal process. Such a process 
would not be légal. And so in this case, if there, had been 
no légal assessment of taxes by the commissioner of internai 
revenue, if, under the law, he had no power to make such 
a,n assessment of taxes as that upon which the distraint war- 
rant issued by which this property was seized and sold, the 
issuing of the distraint warrant, the seizure of the property 
by virtue of it, and the sale under it,iwefe, as to this plain- 
iiff, void, 

It is said, however, by eounsel for défendant that the inva- 
lidity of this assessment cannot be shown by the plaintiff in 
this proceeding; that it cannot be attacked coUaterally; that 
it can only be reached by appeal to the commissioner of 
internai revenue. The nature and character of thèse assess- 
ments were very fully discussed in the case of U. S. v. Clink- 
^nheard, 21 Wall. 65. In that case the court below held as 
is claimed by the défendants. The case was taken to the 
sp'preme court of the United States upon error, and the judg- 
ment of the court below was reversed. Justice Eradley, in 
•deli-^ering the opinion of the court, spoaking of the nature of 
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such âssessmentBi says : "Is he precluded by any gênerai 
rule of law from setting up such a defence ? Has an assesB- 
ment of a tax so far the force and effect of a judicial sentence 
that it canùot be attacked coUaterally, but only by some 
direct proceeding, such as an appeal or certiorari, for setting 
it aside? It is undoubtedly true that the décisions of an 
assegsor or board of assessors, like those of ail other admin- 
istrative commissioners, are of a gwasi-judicialcharacter, and 
cannot be questioned coUaterally when made within the scope 
of their jurisdiction. But if they assess persons, property, or 
opérations not taxable, such assessment is illégal, and cannot 
form the basis of an action at law for the collection of the 
tax, however efficacious it may be for the. protection of min- 
isterial officers eharged with the duty of actual collection by 
virtue of a regular warrant or authoi-ity therefor," 

In the case of Stoll v. Pepper, 97 U. S. 438, a case -which 
involved the validity of an assessment for overprodaction of 
spîrits precisely as in this case, the suprême court held : "If 
a distiller uses material for distillation in exceas of the esti- 
mated capacity of his distiUery, aecording to the survey made 
and returned under the provisions of the law regulating that 
Bubject, but in the regnlar course of his business pays the 
taxes upon his entire production, he cannot be again assessed 
at the rate of 70 cents on every gallon of spirits; which the 
exeess of material used should hâve produced aecording to 
the rules of estimation prescribed by the internai revenue 
law." , This décision is conclusive upon the question of the 
illegality of the assessment in this case. The commissioner 
had no légal power or authority, under the facts of this case, 
to make the assessment. Ail the proceedings which f ollowed 
tiie assessment were therefore illégal, and of no binding force 
or effect agâinst the plaintiff. The possession was therefore 
never changed by virtue of "légal process." Such proceed- 
ings had no effect upon the polioy. And r0ferring back to 
the first defence they did not create such a lien upon the 
propertyj the non-disclosure of which would avoid the polioy. 
That .such proceedings may be attacked o(dlaterally I think 
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there can be no doubt. Thompson v. Whitman, 18 Wall. 457; 
Knowles v. Gas-light é Coke Co. 19 Wall. 58. 

It is claimed by défendant that it is not liable because it 
had cancelled the policy of Insurance. The policy contains, 
among other provisions, the foUowing : "It is also a condi- 
tion of this insurance that it may be terminated at any time 
at the request of the assured, in which case the Company 
shall retain only the customary short rates for the time the 
policy bas been in force. The insurance may also be termi- 
nated at any time at the option of the company by giving 
notice to that effeot, and refanding a ratable proportion of 
the premium for the unexpired term of the policy." It is 
within the province of the parties to a contract of insurance 
to stipulate in the policy that the assured may at any time 
terminale the contract and surrender the policy, and be enti- 
tled to a ratable portion of the unearned premiums ; and that 
the insurer may at any time at its option terminate the con- 
tract and cancel the policy by giving notice to the assured to 
that effeet, and paying to him a ratable portion of the pre- 
mium for the unexpired term. This policy of insurance con- 
tains such a stipulation. The right, however, to terminate a 
contract of insurance which has been fairly entered into, and 
bas taken effeet, by this method, is a right -which can only be 
exercised by either party by a strict compliance with the 
terms of the policy relating to cancellation. Where such a 
contract has been entered into and has taken effeet, and 
either partj' claims that the contract has been terminated 
and put an end to by virtue of such provisions, it devolves 
upon such party to establish by the évidence that the con- 
tract has thus been terminated; and so in this case, the 
défendant claiming that the contract has been terminated, it 
must satisfy your minds by the évidence that it had given 
the plaintiff notice of the cancellation of the policy, and that 
it had returned or tendered to him a ratable portion of the 
premium for the unexpired term of the policy. The notice 
must not be that the policy would be cancelled in the future, 
but that it is cancelled, and the payment of the premium 
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must in fact be made or tendered. A promise to pay it in 
the future is not sufficient, nor is a request that the party 
call and reçoive it sufficient ; it must in fact be paid or ten- 
dered to the party. In this case the policy was issued by 
Adam Gray & Co., who were the gênerai agents of the défend- 
ant, and a question is made whether a gênerai agent who 
issues a policy bas the power of eancellation ; but as it is 
admitted that there was a spécial authority given them by 
the Company to cancel the policy, it is not necessary to 
détermine that question. The facts in this case show that 
the notice and tender of premium, if any was given and 
made, was not given or made in person by Adam Gray & Co., 
but by one Elliott; and it is claimed by the plaintiff that 
although Adam Gray & Co. h ad the power of eancellation, 
that Elliot possessed no such power; that it was a power 
which could not be delegated by Adam Gray & Co. to Elliot. 
The gênerai proposition that such power could not be dele- 
gated is certainly true. Delegatus non potest delegare. If, 
therefore, you find that Adam Gray & Co. had attempted to 
delegate this power to Elliott,; and, acting tinder that authority, 
he had attempted himself to cancel the policy by virtne bf 
such authority, it would not amount to a eancellation of the 
policy. 

If, however, Adam Gray & Co., acting under their authority 
from the company, and for the oompany, prepared the notice of 
eancellation as their act for the company, or the act of the com- 
pany through them, and provided the money to be paid by 
them for the company, it was" not necessary that they should 
in person hâve delivered to the plaintiff the notice, and paid 
or tendered to him the money. They could hâve thèse things 
done by Elliot. "Such service would not be of such a Per- 
sonal character as to corne under the maxim," delegatm non 
potest delegare. May on Insurance, 154. Such delivery of 
notice and tender or payment of the money by Elliott would 
be a cancellatiou of the policy. 
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SoHMEiDEB and others v. Barnet. 
(Oireuit Court, 8. É. New York. March 12, 1880.) 

1. Imports— Appkaisbp Value— Pbnal Dutt. 

If an invoice of Imported goods comprises several items of thesame 
liind and description, and one or more items are found to hâve been 
undervalued, the pénal duty will be imposed upon ail the items of the 
same kind and description, if the appralsed value exceeds by 10 per 
cent, the aggregate entered value of such items. 

2. Same— Ladibs' Dbess Goods— Classification. 

Ladies' dress goods do not constitute items of the same kind, within 
this raie, where they dlfl'er so much in priée, figures, and arrange- 
ment of colors as to be classlfied and known to the trade by différent 
names. 

3. Same— CoREECTED Invoice— Valuatioît. 

The valuation of such importations should be made on the cor- 
rected invoice, received and accepted by the cuiieoior uel'ore the ap- 
praisement pf the goods. — [Ed. 

Almond W. Griswolâ, for plaintiffs. 

Tlumas Oreenwood, kss't U. S. Att'y, for défendant. 
, Shipman, D. J. In this case a verdict was directed for the 
plaintiffs, subjeet to the opinion of the court upon the ques- 
tions of law which are involved. I had intended to give the 
facts at length, but am not able to dévote the neeessary time 
to that labor. There were 16 cases of worsted, and worsted 
and cotton, goods in the invoice. The goods ^were of six 
différent styles, each style being distinguished by its peculiar 
name, such as Latona or Parthenia, and each class had it& 
own value. I suppose that ail the goods were ladies' dress 
goods. ; 

The corrected invoice was made and received before any 
appraisal, and was accepted by the collecter as the true in- 
voicey who also amended the plaintiffs' original entry to cor- 
respond with the corrected invoice. The appraisers did not 
advanee cases 2007 and. 2014, containing goods called 
Tilania, above the corrected invoice, and no additional duty 
was levied upon thèse cases. The advanee upon each of the 
other 14 cases was 10 per centum above the value of that 
stated in the original invoice, but was not 10 per centum. 
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above the value stated in the corrected invoice in. the five 
cases containing Parthenias, and Valerias. The aggregate 
adva,nce by the appraiçers on the whole invoice was more 
than 10 per centum above the aggregate valuation in the 
original, as well as in the corrected, invoice. An additional 
duty of 20 per cent, was levied upon ail the goods, except 
opon cases 2007 and 2014. The duty was levied under the 
second section of the act of March 3, 1857, (11 St. at Large, 
199.) 

1. The valuation of the importations was properly made on 
the corrected invoice. Howland v. Maxwell, 3 Blatchf. 147. 

2. There not having been an increase of 10 per cent, above 
the valuation, as declared on the entry of thé Parthenias and 
Valerias, the penalty of 20 per cent, was not properly levied 
upon thèse goods. 

I think that article 488 of the treasury régulations contains 
the true rule : " When the invoice comprises several articles, 
aUd any one of them is undervalued 10 per cent, or more, 
the additional duty will attach on such article without regard 
to the resuit of the appraisal of the other articles, except 
where an invoice comprises several items of the same kind 
and description of goods, and one or more items are found to 
be overvalued to the extent mentioned, but without bringing 
the aggregate value of the importations to a sum' greater, by 
10 per cent., than the entered value." 

I understand the rule to be, if an invoice comprises several 
items of the same kind and description of goods, and one or 
more items are found to hâve been undervalued, the pénal 
duty will be imposed upon aU the items of the same kind and 
description, if the appraiséd value exceeds by 10 per cent.' the 
aggregate entered value of such itemg. 

AU thèse goods were of the same gênerai materials, and 
were used for the same purpose, but they •*ere Of différent 
kinds and descriptions ; that is to say, they were. bf such dif- 
férent style and character as to be classified by différent trade 
names. The mère facts that thé goods varied in ■ priées, or 
were of différent figures or arrangetùent of colorri, wo'iild not 
make them of différent descriptions; but the fact that the 
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goods varied in thèse characteristics so mueh as to be classi- 
fied and to be known in the trade by différent names, is 
significant of the différence in the oharacter and description 
of the goods. There waa no dispute upon the facts. Neither 
party asked to go to the jury, but each claimed that it was 
entitled to a direction as matter of law. 
Let judgment be entered upon the verdict. 



United States v. Watkinds. 

{Oireuit Court, D. Oregon. March 11, 1881.) 

Inmctmbîit — Knowinglt. 

An indictment for voting wîthout having a lawful right to vote, 
contrary to section 5511, Rev. St., should contain an allégation that 
the défendant " knowingly " bo voted, even if the possession of such 
knowledge by him is a mère question of law. 

Conviction of Crime — Foefkitdkb of ïhb Pbivilege of an 
Eleotob. 

The constitution of the state of Oregon (article 2, 4 3) déclares that 
" the privilège of an elector shall be forfeited by a conviction of any 
crime which is punishable by imprisonment in the penitentiary. ' ' The 
défendant was indicted for an assault with a dangerous weapon, con- 
trary to section 536 of the Oregon Criminal Code, which crime was 
thereby made punishable by fine or imprisonment in the jail or peni- 
tentiary, in the discrétion of the court, to which accusation he pleaded 
guilty, and was sentenced to pay a fine of $200. Afterwards, on June 
7, 1880, the défendant voted for représentative in congress at an élec- 
tion held in Madison precinct, Oregon. Héld, (1) that the term " con- 
viction," as used in the constitution of Oregon, supra, is used in its 
primary and ordinary sensé, and signifies a proving or flnding that 
the défendant is guilty, either by the verdict 6f a jury or his plea to 
that effect.and does not includethe sentence which foUows thereon ; 
(2) that a crime " is punishable by " imprisonment in the penitentiary 
when by any law it may be so punished, and the fact that it also may 
be or is otherwise punished, does not change its grade or character 
in this respect ; (3) that the défendant was convicted, by his plea of 
guilty, of a crime punishable by imprisonment in the penitentiary, 
and thereby forfeited his privilège as an elector under the constitution 
of Oregon; and (4) that, assuming the term " conviction " to include 
the sentence, still the défendant was convicted of a crime so punish- 
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sble, the liability to auch punishment and not the punishment sctû- 
ally inSicted being the circumstance wMch Controls the eflect of tli* 
conviction in this respect. 

8. Pardoit. 

Semble, that such f orf eited privilège may bo reitored by a pardon to 
that effect, granted in pursuance of a statute ezpressly authorizing it. 

Indictment for Voting Unlawfnlly, contrary to section 6511, 
Bev. St. 

Bujm MaUory, for the United States. 

H. Y. Thompson, George H. Durham, Sidney DeU, and W. 
W. Pa^fe, for the défendant. 

B. S. Strahan also submitted a brief for the défendant. : 

Deadt, D. J. On December 17, 1880, the défendant was 
indicted, by the grand jury of the district court for the district 
of Oregon, for the violation of section 6511 of the Bevised 
Statutes, committed by voting on June 7, 1880, for a repré- 
sentative in congress, at an élection for such représentative, 
in Madison precinct, county of Multnomah, state of Oregon, 
without having a lawful right to do so, for that, on June 28, 
1871, he was indicted by the grand jury of the circuit court for 
the county of Marion, state of Oregon, of the crime of an assault 
with a dangerous weapon committed upon theperson of Samuel 
A. Clarke, by shooting at him with a piatol, of which crime he 
wâs, on June 30th, thereaf ter, duly convicted by his plea of guilty 
to said indictment, and sentenced to pay a fine of $200 and the 
coBt of prosecution. The indictment was afterwards trans- 
ferred to this court, and the défendant comes and demurs 
thereto, because : (1) It does not allège that the défendant voted 
as charged knowing he had no right to vote ; and (2) upon the 
facts stated therein the défendant was not disqualified to vote 
as charged, The section (5511) under which the indictment 
is found déclares that "if, at any élection for représenta- 
tive or delegatea in congress, any person knowingly person- 
ates and votes, or attempts to vote, in the name of any other 
person, whether living or dead, or fictitious, or votes more 
than once at the same élection for any candidate for the same 
office, or votes at a place where he may not be lawf ully enti- 
tled to vote, or votes without having a lawful right to vote, 
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?■■■* * he shall be punished by a fine ôf not more th an 
$500, or by impïifeonment not more than three years, or by 
both, and shall pay the costs of the prosecution." 

TJie défendant, in support of the first ground of his demur- 
rer, çontends that the word "knowingly" is understood and 
implied, in each clause of this sentence, so that it must be 
.coastruedas if it read, "kno-wingly peraonates and votes, or 
attempts to vote, etc. ; or knowingly votes more than once, 
etc.; or knowingly votes afc a place, etc. ; or knowingly votes 
.twthout having a làwf ul right to vote." And I hâve no doubt 
that such is the true construction of it. In U. S. v. Anthony, 
11 Blatoh, 200, which was an indictment upon the same 
statute for the same offènoe', it appears to hâve been so con- 
strued as a matter of course. The court, in speaking of the 
sectioii under considération, saying that the "act makes it an 
offence for any person knowiùgly to vote for such représenta- 
tive (a représentative in congress) without having a lawful 
right to vote." And, as this case was well contested on the 
part of the défendant and tumed solely upon the question of 
her knowledge of her -want of *ight, this reading of the statute 
must hâve passed without contention, as being too plain for 
argument. In that case the défendant was qualified to vote, 
except for her sex ; the law of the state (New York) being that 
none but maies shoiild vote. The défendant voted, claiming 
that under the fourteenth amendment to the constitution of the 
United States she was entitled to, notwithstanding she was a 
female. It was held, Hunt, J., that as the défendant knew 
ail the facts, and was presumed to know the law, her belief 
that she had a right to vote, when she had none, was no de- 
fènce to the indictment, and therefore the court directed the 
jury to find the défendant guilty, whieh was done. The be- 
lief in such case may affect the sentence, but not the verdict. 
Whar. Cr. L. § 1835. 

But the true reading of the statute being that the defendant's 
knowledge of the want of right to vote is an essential part of 
the crime, it should be expressly alleged in the indictment. 
Bish. Stat. Cr. § 827 et seq. ; Whar. Cr. P. & P. § 164. The 
demurrer upon this point is sustained. But as another 
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grand jury may correct the indictment in this partioular, or 
the défendant may be prosecuted by information, (section 1Q22 
Eev. St. ; U. S. v. Block, 4 Sawy. 211,) it is necessarj^, for the 
purpose of determiniug wLether he ought to be held to âns#er 
further, to pass upon the second cause of demurrer. The 
solution of the question made upon this cause of demurrer lies 
within a small compass, and dépends primarily upon the sig- 
nification of theterm "conviction" and the phrase "is punish- 
able," as used in section 3of art. 2of the constitution of the 
state. The article is devoted tothesubjectof "Suffrage and 
Elections." The first section only déclares, in asomewhat orac- 
ular manner, without practical définition or limitation, "Ail 
eleetors shall be free and equal." The second one conféra the 
right to vote upon ail persons who are entitled under any 
circumstances to exercise that privilège within this State; and 
the third limits the second, by declaring who shall not be 
«ntitled to such privilège, and also by what means the privi- 
lège conferred by said section 2 may be lost. It reads: "No 
idiot or insane person shall be entitled to the privilège of an , 
elector; and the privilège of an elector shall be forfeited, by a 
conviction of any crime which is punishable by imprisonment 
in the penitentiary." Thé argument in support of the demur- 
rer is to the effect that "conviction" of a crime takes place by 
the opération or effect of the sentence or judgment of the 
court determining and imposing the punishment therefor, and 
that as the défendant was only sentenced to pay a fine of 
$200, he was therefore not convicted in the state court of a 
crime punishable by imprisonment in the penitentiary. 

The authority cited and mainly relied upon to support 
this argument is People v. Comell, 16 Cal. 187. The caseis 
briefly and obscurely reported. It contains a short opinion 
by Cope and Baldwin, JJ.,each, — Field, J., dissenting, — and 
relates to an appeal taken by a défendant from a judgment 
upon his plea of guilty. The authority of the case will hë 
better understood by the foUowing statement of it : The de- 
fendant was indicted for an assault with intent to commit 
murder, and pleaded guilty to an assault with a deadly weapon 
with intent to commit bodily injury, and was sentenced W 
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pay a fine of $1,200, or be imprisoned in the county jail. 
The crime of which the défendant was convicted by his plea 
of guilty was punishable by imprisonment in the penitentiary, 
or by fine, or both ; and by the law of the state any crime 
"punishable by death or imprisonment in a state prison" was 
a felony. Hittell's Laws, §§ 1452, 1592, By the constitu- 
tion of the state, article 6, § é, (Hittell's Laws, 35,) it was 
provided that the suprême court of the state should bave 
appellate jurisdiction "in ail criminal cases amounting to a 
felony." 

Counsel for the state moved to dismiss the appeal, and the 
motion turned upon the décision of the question, whether the 
defendant's right to an appeal depended upon the nature of 
the crime charged in the indietment or confessed by his plea 
of guilty, or the punishment imposed upon him by the sen- 
tence of the court. The court held that the défendant having 
been sentenced as for a misdemeanor, an appeal would not 
lie from such judgment, because its appellate jurisdiction was 
limited to a "case amounting to felony." The court consid- 
ered the case on the appeal, as one of misdemeanor, and 
therefore not within its appellate jurisdiction. 

It is truethat in the opinions of the judges the terms "convic- 
tion" and "judgment" are used indiscriminately, and the pun- 
ishment inflicted is spoken of as determining the grade of the 
offence. But thèse expressions must be taken and considered 
with référence to the question before the court, which was 
whether a judgment as for a misdemeanor was a case of fel- 
ony within the meaning of that clause in the constitution 
giving it appellate jurisdiction "in ail criminal cases amount- 
ing to felony;" and the answer was in the négative, because, 
so far as the défendant was concerned, the right to an appeal 
depended upon the nature of the resuit as to him, and not the 
charge. 

In the same way section 22 of the judiciary act, (1 St. 84; 
Eev. St. § 691,) giving the suprême court appellate jurisdic- 
tion over the judgments of the circuit courts in actions where 
"the matter in dispute" exceeds in value a certain sum, bas 
been construed so that, upon the appeal of the défendant, 
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the value of the matter in dispute is measured by the amount 
of the judgment against him, whUe in the case of the plain- 
tiff it is measured by the amount of the claim or charge. 
Gordon v. Ogden, 3 Pet. 33; Knapp v. Banks, 2 How. 73; 
Ryan v. BendUy, 1 Wall. 66; Walker v. U. S. 4 Wall. 163. 

In People v. War, 20 Cal. 117, the question of the right of 
appeal in criminal cases came up again, and the court held 
(p. 120) that the statute définition of a felony — a public 
ofFence punishable by death or imprisonment in a state 
prison — included any offence which may be or is liable to 
such punishment ; and that although the offence charged in 
an indictment inay, in the discrétion of the court, be pun- 
ished simply by a fine, still it is a felony, and an appeal will 
lie by the people from a judgment sustaining a demurrer 
thereto. In noticing People v. Cornell, the court said the 
jurisdiction of the appeal was denied in that case upon the 
ground that "the nature and estent of the punishment fixed 
the right of the appeal" by the défendant. 

In People v. Apgar, 35 Cal. 389, the défendant was indicted 
for an assault amounting to a felony, and convicted and sen- 
tenced for a simple assault. He appealed upon the ground 
that the cbaracter of the offence charged gave jurisdiction, 
but the appeal was dismissed upon the ground that he was 
aoquitted of the felony and only convicted of a misdemeanor, 
and that therefore the case on appeal did not amount to a 
felony; and in referring to People v. Cornell, the court said it 
was held therein that the judgment determined the oharacter 
of the case for the purpose of an appeal. The efïect of the 
décision, then, in People v. Cornell, as I understand it, and as 
interpreted in both the cases of War and Apgars goes no further 
than that, unless the judgment in a criminal case imposed 
the punishment prescribed for a felony, the défendant cannot 
hâve the benefit of an appeal from it. But the question in 
this case is not whether the défendant bas been convicted of 
a felony or misdemeanor, but whether he bas been "con- 
victed" of a crime "which is punishable by imprisonment in 
the penitentiary," And the fact that a subséquent stat- 
ute (Or. Cr. Code, § 3) has declared a crime "which is or 
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may be punishable by imprisonment in the penitentiary" to 
be a felony, does not haive any bearing upon the case, unleas 
it is to show that in the législative mind the liability to sueh 
pnnishment fixes the grade of theoffence a'ûd notthe punisb.- 
ment actually inflicted. 

In the argument for the défendant it has been assumedthat 
"conviction" of a crime includes and is the resuit of the judg- 
ment or sentence of thô court imposing the punishment pre- 
scribed therefor. But this is altogether a mistake. The term 
conviction, as its composition {convinco, convictio) suÊBiciently 
indicates, signifies the act of convicting or overcoming one, 
and in criminal procédure the overthrow of the défendant by 
the establishment of his guilt according to some known légal 
mode. Thèse modes are, (1) by the plea of guilty, and (2) 
by the verdict of a jury. 

Speaking of the différence between conviction and attaint, 
Lord Coke says: "The différence between a man attainted 
and convicted is that a man is said convict before he hath 
judgment; as if a man be convict by confession, verdict, or 
recreancy." To the same effect is the définition in Blount's 
Law Die. «mno 1670, verbum, "convict." 

Blackstone (4 Black. 362) says : "If the jury find him [the 
défendant] guilty, he is then said to be convicted of the crime 
whereof he stands indicted, which conviction may accrue two 
ways : either by his conf essing the offence and pleading guilty, 
or by his being found so by the verdict of his country." 
Again he says : "After trial and conviction the judgment of 
ihe court usually foUows." Id, 364. "We are now to con- 
sider the next stage of criminal prosecution after trial and 
conviction are past, * * • which is that of judgment," 
(Id. 375;) and "the plea of autrefois convict, or a former con- 
viction for the same identical crime, though no judgment was 
ever given, or perhaps will be, * * * is a good plea in 
bar to an indictment." Id. 336. 

Bishop, Statutory Crimes, § 34S, says: "The word convic- 
tion ordinarily signifies the finding of the jury, by verdict, 
that the prisoner is guilty. When it is said there bas been 
a conviction, or one is convict, the meaning usually is not 
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tiiat sentence bas been pronouncJèd, but only that the verdict 
hàs been returned. Sô a jdea of guilty by the défendant 
coûstitùtes a conviction ofbïtn." ' 

Mr. Justice Story, in 17. & v, Gibert, 2 Suiù: 40, while con- 
sidering the maxim, "No maii is io be brought into jeopardy of 
hislife more than once for the same offence," said: "Convic- 
tioiï does not mean the judgment-passed upon the verdict;" 
ànd in the same case held that a plea of autrefois convict — 
a former conviction — willbe sustained by a confession or ver- 
dict, even when there bas been nô judgment ; citing 2 Hawk. 
P. C. C.36; §§ 1, 10. 

■ In People r. Goldestin, 32 Cal. 432, it was held that a plea 
of guilty upon whioh no judgment was given was nevertheleas 
à conviction, and would therefore Bustain a plea ôf former 
cbnvictibn to an indictment for the same offence. And the 
verjr statute under which the défendant was indicted uses the 
térm in the same sensé. It provides that any person, "upon 
conviction" of the crime therein defined, shall be punished 
as the court, within certain limits, may thereafter direct or 
adjudge by its sentence or judgment. 

3ut, while thî's is the primary and usual meaning of the 
term -" conviction, "it is possible that it may be used in such 
a connection and under such circumstances as to hâve a sec- 
bndary or unusual meaning, which would include the final 
judgment of the court. Bish. St. Cr. § 348; Whar. Cr. P.«& 
P. § 935. Yet in Stevens v. People, 1 ïïill, 261, it was held 
sufficient, in an indictment for a second larceny, to allège a 
prior conviction of the défendant, without averring that there 
was any judgment or sentence pronounced against him; but 
the contrary appears to hâve been held in Smith v. Com. 14 
Si & E. 69, cited in Whar. Cr. P. & P. supra. 

But there is nothing in the subject or the language of the 
clause of the constitution under considération to indicate that 
thé term "conviction" is used therein in any other than 
the ordinary sensé. Of course, it is used there and elsewhere 
with the understanding that the conviction was not after- 
wards set aside or annuUed by the court. And this is prob- 
ably the point of tke ruling cited from 14 S. & R. supra, that 
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thé' indiotment, in alleging a prior conviction of the défend- 
ant, should allège a judgment on the verdict, not as consti- 
tuting the conviction, but as oonclusive évidence, that it had 
not been set aside and ^was stiU. in force. It foUows, then, "that 
the défendant, having pleaded guilty to an indictment oharging 
hiin with an assault with adangerous weapon, he was thereby 
convicted of suoh crime — ^proven guilty thereof. It only 
remàins to consider whether this crime was punishable by 
imprisonment in the penitentiary or not. As bas been stated, 
the punishment prescribed by the statute defining the offence 
is either a fine, imprisonment in the j ail or in the peniten- 
tiary, in the discrétion of the court. For the défendant it is 
contended that it was not punishable in the penitentiary, sim- 
ply beoause it was nôt actually so punished, and section 764 of 
the Or. Cr. Code is relied upon as in some way supporting this 
position. Now, this section is simply deolaratory of the pre- 
existing power of the court, and only requires it to détermine 
the punishment applicable to a particular case, ,when that is 
left by the statute undetermined between certain limits or 
kinds. But it does not authorize the court to impose a pun- 
ishment in any Case which the law has not otherwise pre- 
scribed for the commission of the offence. Under the. Code 
a crime is punishable — may be punished — by any punish- 
ment which the court is authorized to impose. It is punished 
by the punishment actually imposed, but it is punishable by 
any punishment that the law authorizes the court to impose. 
The phrase "is punishable" cannot be construed to mean 
more or less than "may be punished," or "liable to be pun- 
ished.» 

In Pcople V. Van Steenberg, 1 Park. C. B. 39, it was held 
that a crime which, in the discrétion of the court, might be 
punished by a fine or imprisonment in the jail or peniten- 
tiary, was a felouy within the statute définition thereof, to- 
wit, "an offence for which the offender, on conviction, shall 
be liable by law to be punished by death or imprisonment in 
the state prison." 

In People v. Park, 41 N. Y. 21, it was held that a person 
sentenced upon a conviction of a burglary, punishable gêner- 
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ally by imprisonment in the penitentiary, was sentenced upon 
a conviction for felony within the meaning of the abqve defi- 
nitionj although, being under 16 years of âge, he was, in 
pursuance of a spécial statute, sentenced to a house of refuge 
for juvénile delinquents instead of the penitentiary, and 
therefore that he was within the purview of the statute pro- 
hibiting persons from testifying as witnesses who had been 
"sentenced upon a conviction for felony. " To the same effect 
is Andretv v. Dieterich, lé Wend. 34; Peabody v. Fenton, 3 
Barb. Ch. 462; Fassett v. Smith, 23 N. Y. 255. 

Indeed, the proposition that a crime whiçh may be pun- 
ished by imprisonment in the penitentiary — a crime which is 
liable to such punishment — is made punishable therebyj is so 
self -évident that it hardly admits of argument. 

The conviction of the défendant of an assault with a dan- 
gerous weapon was had by and upon bis plea of guilty to the 
indictment charging him therewith. Thenceforth he stood 
çonvicted of a crime punishable by imprisonment in the pen- 
itentiary, and the liability to such punishment and not the 
punishment actually inflicted is the circumstance which con- 
trôla the effect of the conviction in this respect. And the 
subséquent action of the court in giving judgment upon such 
conviction could not change the nature or efifect thereof. 

By virtue of section 3 of art. 2 of the constitution, as a 
conséquence of this conviction, the défendant then and 
thereby forfeited the privilège of an ejector, and thereafter 
had no. lawf ul right to vote at any élection in Oregon. 

And even if it were conceded that the term "conviction" is 
used in the constitution in the sensé of or so as ta include 
the sentence of the court, still the conclusion would be the 
same. It would nevertheless be true that the défendant was 
çonvicted of and sentenced for a crime which was then pun- 
ishable by law by imprisonment in the penitentiary. The 
fact that he was otherwise punished for it is entirely imma- 
terial, because the forfeiture of his privilège as an eleotor did 
not dépend upon the kind or measure of punishment actually 
inflicted, but the kind that might hâve been — the kind that 

v.6,no.2— 11 
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the défendant was liable to, and the court was authorized to 
impose. 

So much for the légal aspect of the case. A word as to 
the moral one. 

Throughout the argument for the défendant the court has 
been pressed with the suggestion and assumption that this 
prosecution is in some way an injustice to him, and that it 
is a great hardship for an elector to forfeit his privilège for 
the conviction of a crime which was only punished by the 
imposition of a comparatively small fine. In answer to the 
Bu^estion of injustice, it is sufficient to say that the prosecu- 
tion is lawful. It is conducted by the attomey of the United 
States, upon the authority of a grand jury of more than 16 
eleetors and tai payers, impartially seleeted and drawn from 
the'body of the district, for the alleged violation of one of its 
tnost important laws — the law to préserve the purity and 
intégrity of the élection of représentatives in congress. 
Neither is there any hardship in the case that can enter into 
the présent considération of it. 

For reasons of public policy, the constitution of the state 
conferred the privilège of an elector on the défendant, during 
good behavior, and for like reasons declared it forfeited— 
withdrawn — upon his conviction of a crime of such charac- 
ter as presumptivély proved him nol'onger fit for its exercise. 
Nor is this presumption affected by the fact that the court 
before which the défendant was tried saw proper, in the exer- 
cise of that discrétion confided to it, to impose a compara- 
tively slight punishment upon him. Under the constitution 
the conviction of a crime, for which the offender is liable to 
imprisoment in the penitentiary, works a forfeiture of the 
privilège of an elector, irrespective of the kind or measure of 
punishment which the judge, under the circumstances, — per- 
sonal, social, political, or otherwise, — may see proper to 
impose as a punishment for it. 

The law gave and the law had taken away — subject, it may 
be, to the opération of a pardon expressly restoring the priv- 
ilège, and granted in pursuance of an aet of the législature 
authorizing it. 
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The demurrer to ilie indietment is susfained on the first 
ground; but, as it also appears that the défendant voted as 
charged in the indietment without having a lawful right to do 
so, the case is continued to await the action of another grand 
jury, or for prosecution by information, as the district attor- 
ney shall détermine. 



Wald, Assignée, etc., v. Wehl, Assignée, etc. 

{Circuit Cour!, S. D. New York. December 10, 1881.) ■ 

1. BANKBUPTCT — JtJRISDICTION. 

A voluntary pétition in bankruptcy, signed and verifled by the agent 
of the debtor, will be sufflcient to sustain the jurisdiction of the bank- 
ruptcy court in a collatéral proceeding. 

2. Same— Von) AssiGNMBNT — Assignée en Bankrtjptcy. 

An assignment for the beneflt of creditors, made within four montha 
of the filing of a voluntary pétition in bankruptcy, is voidable at the 
suit of the assignée in bankruptcy. 

In re Bdsenthal, 14 Blatchf . 146. 

3. Same— Expansés Pbiob to Assionment in Bankruptct. 

In sueh case the assignée for the beneflt of creditors should he al- 
lowed, upon an accounting, for ail proper expenses and services under 
the assignment, prior to the bringing of the suit to avoid the assign- 
ment. — [Ed. 

Suit by an assignée in bankruptcy to set aside a voluntary 
assignment for the benefit of creditors. 

Henry H. Anderson, for plaintiff. 

Alexander Blumenstiel, for défendant. 

Blatchford, C. J. This suit is brought by an assignée m 
bankruptcy, appointed by the district court of the United 
States for the southern district of Ohio, against a voluntary 
assignée of the bankrupts, to set aside a voluntary assign- 
ment made by them. The bankruptcy pétition was voluntary. 
It purports, on its face, to be "the pétition of Albert Netter 
and Gabriel Netter, partners as Netter & Co." It sets forth 
"that the said Albert Netter and Gabriel Netter, copartners, " 
etc. It states that schedule A, annexed, "and veiified by 
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their oatlis," is a statement "of ail the debts of said copart- 
nership," etc.; that sohedule B, annexed, "verified by their 
oaths, '* is an "inventory of ail the estate of the said copart- 
nership;" that "said Albert Netter further states" that 
schedule C, annexed, "verified by his oath," contains a 
"statement of ail his individual debts," and that schedule 

D, annexed, "verified by his oath," contains an "inventory 
of ail his individual estate;" that "said Gabriel Netter, by 
Albert Netter, his agent, further states" that schedule E, 
annexed, "verified by his oath," contains a "statement of ail 
his individual debts," and that schedule F, annexed, "verified 
by his oath," contains an "inventory of ail his individual 
estate." The pétition prays that the petitioners may be 
adjudged to be bankrupts. It is signed thus : "Albert Netter; 
Gabriel Netter, by Albert Netter, his agent; Netter & Co., — 
Petitioners." The oath to the pétition reads thus: "We, 
Albert Netter, and Gabriel Netter, by his agent Albert Netter, 
the petitioning debtors," etc. It is signed thus: "Albert 
Netter; Albert Netter, agent for Gabriel Netter, — Petitioners." 
Schedule A, annexed, appears to embody, in addition to the 
debts of Netter & Co., the individual debts of Albert Netter, 
marked C, and the individual debts of Gabriel Netter, marked 

E. Schedule B, annexed, appears to embody, in addition to the 
estate of Netter & Co., the personal estate of Albert Netter 
and the personal estate of Gabriel Netter, though the marks 
D and F seem to be wanting. Schedule B states that ail the 
property named in it, as well that of Netter & Co. as the 
Personal estate of Albert Netter and the personal estate of 
Gabriel Netter, is assigned to Julius Wehl. There are two 
oaths to schedule A. One is signed "Albert Netter." It 
states that he "did déclare the said schedule to be a state- 
ment of ail his debts," etc. The other is signed, "Albert 
Netter, agent for Gabriel Netter." It states that "Albert 
Netter, the duly-authorized agent and attorney in fact of 
Gabriel Netter, the person mentioned in and who subscribed 
to the foregoing pétition and schedules marked A, respect- 
ively, and who, being by me first duly sworn, did déclare the 
said schedule to be a statement of ail his debts," etc. There 
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are two oaths to schedule B. One is signed "Albert Netter.", 
It states that he "did déclare tbe said schedule to be a state- 
ment of ail bis estate, both real and personal." Tbe otber 
is signed "Gabriel Netter, by Albert Netter, bis agent." It 
states tbat "Albert Netter, tbe duly authorized agent and 
attorney in fact of Gabriel Netter, tbe person mentioned in 
and who subscribed to tbe foregoing pétition and sobedules 
marked B, respectively, and wbo, being by me first duly 
sworn, did déclare tbe said schedule to be a statement of ail 
bis estate, both real and personal." Tbe pétition was filed 
April 23, 1878. Tbe order of référence to tbe register, made 
that day, recites tbat "Albert Netter and Gabriel Netter 
* * bas * * filed * * a pétition for adjudication 
in bankruptcy against himself." The adjudication made 
April 29, 1878, by tbe register, finds "that tbe said Albert 
Netter and Gabriel Netter, as partners and individuals, bave 
become bankrupts, " and déclares and adjudges them bank- 
rupts accordingly. The appointment of the plaintiflf as 
assignée is entitled, "In tbe matter of Albert Netter and 
Gabriel Netter, partners as Netter & Co., and as individuals, 
bankrupts," and he is appointed "assignée of the estate and 
effects of the above-named bankrupts." The assignment by 
tbe register to the plaintiff récites that tbe plaintiflf "bas 
been duly appointed assignée of the estate of Albert Netter 
and Gabriel Netter, partners as Netter & Co., and also as 
individuals," and assigns to him "ail the estate, real and 
personal, of the said Albert Netter and Gabriel Netter, as 
partners and as individuals." 

The défendant takes tbe objections that the pétition and 
schedules are not signed or verified by Gabriel Netter; that 
it does not appear that Albert Netter had authority to sign 
the pétition as attorney for Gabriel Netter; that no rea- 
son appears -why Gabriel Netter did not sign the pétition 
himself; that the oath to the pétition and the oaths to the 
schedules do not contain any allégation by Albert Netter that 
he is the agent of Gabriel Netter, but merely describe him 
as such agent; that such description in the oaths is merely 
the averment of the officer before whom the oaths were taken, 
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andisnot the averment of Albert Netter, and is made by way 
of récital only ; that the forms of the oaths to the schedules 
are such as to say that the schedules set forth only the as- 
sets and liabilitiea of Albert Netter; that there is no oath 
that any assets or liabilities of Gabriel Netter are given; that 
Albert Netter swears that the schedules are statements, the 
one of his debts and the other of his estate, and then signa 
as agent for Gabriel Netter ; and that theref ore the district 
court obtained no jurisdiction over the person or property of 
Gabriel Netter, and no power to adjudicate him a bankrupt, 
or to transfer his property to the plaintiff. In support of 
thèse objections, it is urged that section 5017 of the Eevised 
Statutes provides that the schedule of debts, and the inven- 
tory of the estate, must be verified by the oath of the peti- 
tioner ; that section 5014, in requiring a debtor to applyby péti- 
tion, requires that he shall sign the pétition, or in person verify 
the schedule and inventory, so as to make it appear that he 
sanctions and authorizea the proceeding ; that when the stat- 
ute intends that a matter in bankruptcy shall be conducted 
by an agent, it is so prescribed; that section 12 of the Act of 
June 22, 1874, (18 U. S. St. at Large, 180,) provides for the 
signing and verifying of a pétition in involuntary bankruptcy 
by an agent of a créditer, if the créditer does net réside in 
the district in which the pétition îa to be filed ; that section 
5078 provides for the verifying of a proof of debt by an 
agent under specified circumstances and in a specified form; 
that section 6122 provides for the voluntary pétition of a 
corporation by an officer of it, duly authorized as an agent 
to do so in a specified way ; that thèse provisions, in the 
absence of a provision for a voluntary pétition by an individ- 
ual, to be signed or sworn to by an agent, show an intention 
that such a proceeding should not be lawf ul ; that, at least, 
express authprity for the signing or vérification by the agent 
should be shown; that in partnership cases, in bankruptcy, 
where one partner refused to join in a pétition made by the 
other partner, he is brought in by notice, through an order to 
show cause aerved upon him, and no jurisdiction over him or 
his estate can otherwise be acquired; that Albert Netter'?. 
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position as partner conferred on him no agenêy for Gabriel 
Netter to put Gabriel into bankruptcy, except by foUowing 
the course presoribed by gênerai order No. 18 in bankruptcy; 
that the adjudication can be assailed collaterally in this suit 
becauseit appears on the face of the bankruptcy papers that 
there was no jurisdiction over the person of Gabriel Netter, 
and no juriadiction over the copartnership or its property; 
and that the proceedings were at most valid only in respect 
to Albert Netter and his individual debts and assets, and the 
plaintiff can at most hâve relief in respect only to the indi- 
vidual property of Albert which went into the banda of the 
défendant. 

For the plaintiff it is contended that the only jurisdietional 
requisites prescribed by sections 5014, 5015, and 5016 are 
résidence, owing debts, and application by a pétition ad- 
dressed and setting forth as specified, and having the pre- 
scribed schedule and inventory annexed ; that there is noth- 
ing in the statute which requires the pétition to be signed or 
verified by the debtor personally; that section 5014 provides 
that if the person specified shall apply by a pétition addressed 
and setting forth as specified, and shall annex to his pétition 
a schedule and inventory in compliance with sections 5015 
and 5016, "the filing of such pétition shall be an act of 
bankruptcyi and such petitioner shall be adjudged a bank- 
rupt;" and that the provision of section 6017, that "the 
schedule and inventory must be verified by the oath of the 
petitioner," and that of section 5018, requiring an oath of 
allegiance by a petitioner who is a citizen, are not essentials 
of the jurisdiction, because tbey are not found in any one of 
the three sections preceding section 5017. 

There is nothing in the bankruptcy statute vrhich requires 
that a voluntary pétition shall be signed or verified by a 
debtor in person in order to give the court jurisdiction of 
the proceeding. Many of the considérations discussed by 
Judge Woodruff, in In re Raynor, (11 Blatchf. 43,) in réf- 
érence to -whether a pétition in involuntary bankruptcy 
must be signed and verified by the creditor in person, apply 
to the présent question. This is not a direct proceeding to 
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review the adjudication. It is a collatéral suit. Gabriel 
Netter does not raise the question. It doea not appear that he 
ever raised it in the bankruptcy court by asking to hâve the 
proceeding as to him vacated, on the ground that Albert Net- 
ter was not his agent. There can be no doubt that the bank- 
ruptcy court acquired jurisdiction of the case in respect to 
Gabriel Netter, and so in respect to the firm, although the 
pétition was signed and verified on his behalf, and for him, 
and not by him personally. The prescription in varions 
other places in the statute as to how an agent shall do cer- 
tain acts in:bankruptcy matters, cannot be construed into a 
provision that the signing and verifying of a pétition in vol- 
untary bankruptcy by an agent of the debtor, where the péti- 
tion purports to be the pétition of the debtor, shall not be 
regarded as a suffieient signing and verifying by the debtor, 
so as to require it to be held, in a collatéral action, that the 
court did not acquire Jurisdiction of the proceeding. 

Whether there was satisfactory évidence before the bank- 
ruptcy court that Albert Netter was the agent of Gabriel 
Netter, and authorized to présent and sign the pétition in 
the name and behalf of Gabriel Netter, and to verify it and 
the schedule and inventory on the behalf of Gabriel Netter, 
and whether the averments of the pétition and the oaths as 
to the agency and authority, and the forms of the oaths in 
other respects, were adéquate and suf&cient to satisfy that 
court of the existence of the agency and authority, and of 
the formai sufficiency of the pétition and oaths, were ques- 
tions exclusively for the considération of the bankruptcy 
court, and cannot be reviewed in this suit. There were in 
the pétition, and in the signatures to it, and in the oaths, 
and in the signatures to them, such averments and state- 
ments as to the fact that Albert Netter was the agent of and 
the attorney in fact for Gabriel Netter, as authorized the 
bankruptcy court to exercise its judgment as to whether it 
was satisfied of the existence of such agency and attorney- 
ship, and to détermine that it was so satisfied, if it was so 
satisfied. Being so authorized and having so determined, it 
must be held to hâve had jurisdiction of the case; and ita 
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détermination is not reviewable in this suit. Michaelis v. 
Post, 21 Wall. 398; Sloan v. Leivis, 22 Wall. 150; Lmnp 
Chimney Co. v. Brass é Copper Co. 91 U. S. 656. 

It follows that the bankruptcy proceedings extended to both 
of the partners of the firm, and that the partnership assets 
passed to the plaintiff by the assignment in bankruptcy. 

The assignment made by the bankrupts to the défendant 
was a voluntary assignment of ail their property, individual 
and copartnership, for the benefit of their creditors, without 
préférences. It sets forth their insolvency, and the answer 
in this suit admits that the défendant knew the assignors to 
be insolvent at the time the assignment was made. The 
assignment was made within four months before the pétition 
in bankruptcy was filed. The case is one undèr section 
5129. Such an assignment is voidable at the suit of the 
assignée in bankruptcy, and he is entitled to recover in a case 
like the présent. In re Beisenthal, 14 Blatchf. 146. 

The plaintiff is entitled to a decree in the usual form, set- 
ting aside the assignment as invalid as against him, and pro- 
viding for an accounting by the défendant in respect to the 
property he received thereunder. As the assignment is 
avoided not for any fraud in fact, but only as voidable under 
the bankruptcy statute, and as it would hâve been valid if 
this suit had not been brought, the défendant must be allowed 
on the accounting for ail proper expenses and services under 
the assignment, prior to the bringing of this suit, according 
to the principles set forth in Platt v. Archer, 13 Blatchf. 351, 
and in McDMald v. Moore, 8 Ben. 579. 
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In re Ekings, Bankrupt. 
(District Court, D. New Jersey. February 23, 1881.) 

1. BAMKHtrpTCY — Pkoofs of Dbbt— Dischaege— Act of Junb 22, 1874, 

Proofs of debt, flled -with the regiater after the application of tlie 
bankrupt for his discharge, should be counted, under the provisions 
of section 9 of the amendaient of June 22, 1874, in ascertaining the 
assent of one-third in number and one-fourth in value of the bank- 
rupt's creditors. 

2. Same— Pbctiniakt Considebation— Discharge, 

A promise by a bankrupt to pay his creditor " ail he ever owed him 
when he got able," upon condition that he would assent to his dis- 
charge, constitutes 'a pecuniary considération or obligation sufflcient 
to defeat the right of the bankrupt to a dischargo. 

8. CONTRACT— CONSIDEEATION— MOBAL OBLIGATION. 

A moral obligation to pay a debt constitutes a sufflcient considéra- 
tion to support a paroi promise at common law. — [Ed. 

Spécifications against Discharge. 

. Thomas D. Hoxaey, for bankrupt, 

H. A. Williams, for creditors. 

Nixon, D. J. Yarious spécifications are filed against the 
discharge of the bankrupt, but when explained they ail seem 
to revolve around the methods resorted to, and the expédients 
adopted by his attorney to procure the requisite one-fourth of 
his creditors in number, and one-third in value, to consent to 
the discharge. The application for the discharge was filed 
June 17, 1879, and the order upon the creditors to show 
cause why the same should not be granted was returnable on 
the twenty -second of July following. On the day before the 
return of the same, to-wit, on the twenty-first of July, four 
new proofs of claim were made and filed with the register : 
(1) One by John C. G. Kobertson, who had already put in a 
proof for upwards of $1,200, and who now proved an addi- 
tional claim for $300, consisting of two promissory notes and 
a check, which had been procured without considération from 
some faithless creditors, who had not deemed them worth the 
expense of proving ; (2) one by Joseph Parker, the father-in- 
law of the bankrupt, and who paid one Thomas Beverage $25 
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for a claim of |207, and proved for the wLole aniount; (8) 
one by James M. Smylie, who had before made proof of a 
claim for $277, and who had afterwards surrendered to the 
assignée a mortgage which he held against some real estate 
of the bankrupt to secure the payment of a bond for $1,100, 
and had proved the bond as an unsecured debt; (4) one by 
Francis Ekings, the brother of the bankrupt, who proved a 
claim of about $600, which did not appear in the schedules 
of the bankrupt, and which had been barred by the statuts 
of limitations for a long number of years. 

It was conceded upon the argument that ail thèse creditors 
made their proofs before the hearing, on the application for 
discharge, for the sole purpose of aiding the bankrupt in ob- 
taining his discharge by filing consents thereto. 

Two questions are presented — First, whether proofs of 
debt, filed with the register af ter the application of the bank- 
rupt for his discharge, are to be counted, under the provisions 
of section 9 of the amendment of June 22, 1874, in ascer- 
taining the assent of one-third in number of creditors and 
one-fourth in value; second, whether the testimony shows 
that the bankrupt has violated the eighth clause of section 
5110 of the Eevieed Statutes, which prohibits a discharge "if 
the bankrupt, or any person in his behalf> has procured the 
assent of any créditer, or influenced the action of any créd- 
iter, at asy stage of the proceedings, by any pecuniary con- 
sidération or obligation. " 

1. The original section of the banknipt act, (section 5112 
of the Eevised Statutes,) to -which the ninth section of the 
amendment of June 22, 1874, was a supplément, required 
that the assent in writing of a majority in number and value 
of the creditors should be filed in the case at or before the 
time of hearing of the application for discharge. AU proofs 
of debt, therefore, that were made before the time of hearing, 
could be used as foundations for assents filed at the hearing. 
The supplément is less exacting, and was passed to facili- 
tate the opportunities for a diseharge. It does not require 
the assent to be ini ivriting, nor to be filed anywhere, nor at 
âny specined time. It simply reduces the required number 
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of assentîng creditors from' a majority to one-fourth in num- 
ber and one-third in value. My attention bas not been called to 
any provisions of thebankrupt act whicb require proofs of debt 
to be made within any partioular time while the bankruptcy 
proceedings are pending. The only penalty upon creditors 
for neglecting to prove is that they can bave no vote in the 
choiee of an assignée, nor participate in any dividend de- 
clared before the proof is put in, nor act in the allowance or 
disallowance of claims of otber parties, nor in the question 
of the discharge of the bankrupt. Under thèse circumstances, 
I am of the opinion that there is nothing in the amendaient 
of June 22, 1874, either in its expressions or omissions to ex-, 
press, which shonld be interpreted as taking away the right 
of creditors to file proofs of claims and assent to the dis- 
charge at any time up to the day of hearing. 

2. The next question is whether the bankrupt, or any per- 
Bon in bis behalf, bas influenoed tbe action of any of the 
creditors named in the spécifications by any pecuniary con- 
sidération or obligation. They bave, doubtless, been greatly 
influenced in their conduct by the bankrupt and bis attorney. 
They bave been persuaded to surrender securities, and to 
purchase debts and claims against the estate whicb ptberwise 
would not hâve been proved, in order that they might sign 
the consent to the bankrupt's discharge. They bave been 
induced to perform thèse acts; — one, at least, by family con- 
nections and relationships, and others by their feelings of 
friendship for the bankrupt. When done from such motives 
only they are allowable. The law does not find fault with 
tbe bankrupt for asking bis friends and relatives to aid him 
in obtaining bis discharge, nor does it prohibit them, on such 
solicitation, from proving honest debts against tbe estate, 
Tvhen there is no expectation of a dividend, for the purpose of 
enabling them to sign tbe necessary consent thereto. To 
make such acts unlawful they must be the resuit of pecuniary 
considération or obligation. 

What évidence is there that any of the creditors bave been 
thus influenced? The nearest to it that I can discover is the 
case of Eobertson, one of the creditors, who bad proved a 
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debt for $1,255.40 beforethe appKeatîon for discHarge -was 
made, and who afterwards, obtaining notes and checks of the 
bankrupt for about $300, without paying any considération 
therefor, proved them on the day before the hearing, and 
filed a new consent for the diseharge. According to bis tes- 
timony in chief he was moved to do this upon the distinct 
verbal promise of the bankrupt • (1) that he would pay him 
ail that he ever owed him when he got able, and (2) because 
the bankrupt, in considération of the créditer aiding him to 
procure bis diseharge, acknowledged the existence of a hith- 
erto unacknowledged debt for borrowed money, and promised 
that he would see it right. It is true that the witness, on his 
cross-examination by the bankrupt's attorney, gave a broad, 
naked^enial that any such promises were made, but he does 
not explain why he had asserted thèse facts on his principal 
examination, and ail the circumstances of the transaction 
indicate that his first statements were true. He was a per- 
sonal friend of the bankrupt, and I can find stronger reasons 
for his déniai of the promise after he was led to understand 
that it would operate injuriously on the question of discharge, 
than I can find for his original testimony, if it had no exist- 
ence in fact. Whether such inducements, held out by the 
bankrupt to the créditer, constitute a pecuniary considération 
or obligation, dépend upon the question whether the creditor 
can enforce the payment of his claims against the bankrupt 
under such promises. 

I will dismiss from considération the promise .secondly 
above stated, where the bankrupt acknowledged the debt for 
borrowed money, and said "he would see it right. " I think 
fluch an expression is too vague to revive a debt which has 
been discharged. The suprême court, in Allen v. Ferguson, 
18 Wall. 3, held that the promise by which a discharged 
debt is revived must be clear and distinct. In that case, 
after the debtor had applied for the benefit of the bankrupt 
act, and while the proceedings Were still pending, he wrote to 
one of his creditors : "Be satisfied; ail will be right. I in- 
tend to pay ail my just debt s, if money can be made out of 
hired labor." And in a postscript he added: "Ail will be 
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right belweeû me and my jmst oreditors," The court, speak- 
ing by Mr. Justice Hunt, said that the debt, having been dis- 
charged by the discharge: of the debtor, was not renewed by 
such expressions ; that the law required an absolute or con- 
ditional promise to pay; but, in either case, it must be une- 
quivocal. 

ïhe other promise of the bankrupt is unequivocal, although 
conditional. The créditer was asked ': Question 2 70 . "Did he 
(the bankrupt) say how he would manifest his gratitude for 
it?" (i. e., for proving the debt and giving the consent.) 
Answer. "By paying me ail he ever owed me when he got 
able." Such a condititional promise has always been held 
' to be binding when proof is made of the ability of the bank- 
rupt to pay. Freeman v. Fenton, Cow. 544 ; Besford v. San- 
ders, 2 H. Black. 116; Fleming v. Hayne, 1 Star. 370; Scon- 
ton V. Eislord, 7 John. 36; Maxim v. Morse, 8 Mass. 127; 
Corliss V. Sheppard, 28 Me. 550; Kingston v. Wharton, 2 S. & 
E. 208 ; James on Bank. 146. 

Kingston v. Wharton, supra, was quite like the case under 
considération. The plaintiff in the suit was an indorser 
upon the note of the bankrupt. On the twenty-ninth of De- 
cember, 1800, the debtor wrote to him asking him to take up 
the note at maturity, and declaring, "The moment I am able 
to relievè ybu, I will." The note fell due Pebruary 13, 1801, 
was protested and paid by the plaintiff. A commission of 
bankruptcy was issued against the défendant Maroh 16, 1801, 
under which he was declared a bankrupt, and on the twenty- 
sixth of May, folio wing, he obtained his discharge. The action 
was founded upon a promise to pay when the debtor should 
be able. The letter wàs treated by the court as a promise 
made by the debtor to induce the créditer not to oppose his 
discharge, and such promise was held to be good. The debt, 
notwithstanding the discharge, remained due in conscience. 
The moral obligation to pay still existed, and was a sufScient 
considération to support tlîe promise. Stress was laid upon 
the fact that in England it required an act of parliament 
(5 Geo. II, c. 30, § 11,) toavoid a promise by the bankrupt 
to pay a debt which otberwise would hâve been discharged 
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in considération of the créditera consenting to a discharge. 
And it may be added that the same provision was re-enacted 
in the English bankruptcy act of 1861, (24 & Ô5 Vict. c. 124, 
§ 166;) but I do not find it in the English act oif 1869, and 
hence infer that such a promise would now be reckoned 
valid and binding there, except so far as it might be affected 
by the statute of 6 Geo. IV. c, 16, which requires the bank- 
rupt's promise to pay a debt dischargeable in bankruptcy pro- 
ceedings to be in writing, and signed by him or by some one 
by him lawfuUy authorized, A similar law was enacted in 
New Jersey a few years since requiring every promise of the 
bankrupt to pay any debt or demand, from which he had 
been released by bankruptcy, to be put in writing, and signed 
by the party to be charged therewith. But it does not seem 
to apply to the présent case, as it is limited in terms to 
promises mode after the discharge. Eev. St. N. J., "Frauds 
and Perjuries," § 8. The promise hère was made pending 
the bankruptcy proceedings, and before the discharge Wi't. 
granted, 

The case under considération, therefore, must be decided, 
according to the principle of the common law, which déclares 
that the moral obligation to pay the débt la a aufficiént con- 
sidération to support a paroi promisôi Mày v. Sperry, 6 
Cùsh. 240. 

Under the évidence and the law, the bankrupt is not en- 
titled to his discharge, and the same is ref used. 



SoHKBiBEB & Sons, who sue as well for the United States as 
for themselvès, r. Charles SjaARPUEaa & Sons.* • ' ' 

{District Court, E. D. Penntylvania. Febniary 7, 1881.) 

1. Action for Penalty— Principal not Liabls foii Aots of Agent. 

Where suit is brouglit to recover a penalty imposed by statute, the 

doctrines of principal and agent, which prevail in civil transactions, 

are inapplicable, and the principal is not responaible f or acts Of Us 

ngent done wit'.ioiit his'knowledge. 

'■'.;-^;.;:(;.l ! v i"'.'.;:!'.; T. i'/i .!i;:.J, I^i';., of tlic Plilladclphla bar. 
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2. COPTHI&HT— COPTIHa AND PUBLISHlKa COPYRIGHTED PhOTOORAPH— 

Section 4965, Rev. St.— Suit Agaikst Fibm fob Statutokt Pbn- 

AMY— FiBM rrOT LiABLB FpB ACTS OF AGENT DONE WITHOUT IT9 

Knowledoe— RiGHT op Recoveet Against ONE Partner Alonk. 

A superintendent, employed hj a dry goods flrm, caused, witliout 
the knowledge of the flrm, lithographie copies to be made of a copy- 
righted photograph, and sent thera to the dyer employed by the firm, 
who attached them as labels to certain goods. Thèse goods were then 
sent to the store of the flrm, ■where tliey were sold. Prior to such 
sale a pièce of the goods, with the label attached, together with the 
copyrighted photograph, was shown to one of the partners, who ex- 
preijsed his approval. None of the other partners ever had aay 
knowledge of the transaction. In a qui tam action by the proprie- 
tor of the copyrighted photograph against the flrm, to recover the 
statutory penalty imposed by section 4965, Rev. St., ?ield, that the 
copying and publishing (if the term " publish" in the statute had 
référence to pictures) had been completed prior to the tinie whea 
the goods reached défendants' store. Held, further, that the statute 
being pénal, défendants were not responsible for the acts of their 
agent done without their knowledge. 

Qucere, whether, if plaintifE had so elected at the trial, the suit 
could hâve been regarded as against the several members of the flrm 
individually, and a recovery gustained against the one aloae who was 
shown the copies. 

This was a qui tam action brought nnder section 4966, BeT. 
St.,* by Schreiber & Sons, who sued, as well for the United 
States as for thernselves, against Charles L. Sharpless, Henry 
W. Sharpless, and Charles W. Sharpless, "trading as Sharp- 

*This section raads as follows: " If any person, after the recording of 
the title of any map, chart, musical composition, prlnt, eut, engraving, or 
photograph or chromo, or of the description of any painting, drawing, 
statue, statuary, or model or design intended to be perfected and ezecuted 
as a work of the fine arts, as provided by this chapter, shall, within th» 
term limited, and without the consent of the proprietor of the copyright 
ârst obtsined in writing, signed in présence of two or more witnesses, en- 
grave, etch, work, copy, print, publish, or import, either in whole or in 
part, or by varying the main design with intent to évade the law, or, know- 
ing the same to be so printed, published, or imported, shall sell or expose 
to sale any copy of such map or other article, as aforesaid, he shall forfeit 
to the proprietor ail the plates on which the same shall be copied, and 
every sheet thereof, either copied or printed, and shall further forfeit one 
dollar for every sheet of the same found in his possession, either printing, 
printed, copied, published, imported, or exposed for sale ; and in case of 
a painting, statue, or statuary, he shall forfeit ten dollars for every copy 
of the same in his possession, or by himsold or exposed for sale — one-half 
t!iereof to the proprietor and the other half to the use of the United States." 
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less & Sons," to recover the statutory penalty for the copy' 
ing, publishing, and selling by défendants of a photograph 
copyrighted by plaintiffs. The narr. contained four counts, 
respectively, charging défendants with copying and printing, 
publishing, exposing to sale, and selling the said photograph. 
Défendants pleaded "not gailty." On the trial the évidence 
disclosed the following facts: Plaintiffs, who were photog- 
raphers, had made and copyrighted a photograph of the élé- 
phant "Hebe" and her baby " Americus." Notice of the copy- 
right was printed on each copy of the photograph. The 
défendants were dry goods merchants in Philadelphia. The 
Buperintendent of their domestio department (Mr. Thornto.n) 
desired a new label for certain goods. Seeing bne of plain- 
tiffs' photographs he bought it, took it to a lithographer, and, 
■without the consent of plaintiffs, caused a lithographie copy 
to be made and 16,000 copies thereof tobe printed for labels. 
Five thousand of thèse copies were sent to the défendants' 
dyer and the remainder were. sent directly to the défendants' 
store. The dyer attached thèse labels to 2,800 pièces of 
goods, which he sent to défendants' store, where they were 
exposed to sale and about 200 pièces sold. About 200 cir- 
culars, also, with the lithographie copy upon them, were dis- 
tributed gratuitously. The défendants did not personally 
know anything about the matter until the labelled goods 
arrived at their store, when Mr. Thornton took a pièce of the 
goods with the label on it, together with the photograph con- 
taining the notice of copyright, to Mr. Charles L. Sharpless, 
and exhibited them to him. He expressed his approval, and 
the goods were afterwards sold and the eircùlars distributed, 
as already stated. None of the other members of the firm 
knew anything about the matter. The court charged the 
jury that the défendants were not liable for the act of their 
agent done without their knowledge ; that if the word "pub- 
lîsh" was applicable to a picture, thèse copies were publisbed 
by sending them to the dyer, and his use of them before 
Charles L. Sharpless had any knowledge of their existence ; 
and that the évidence did not warrant a recovery, and their 
verdict should, therefore, be for défendants. The verdict was 
v.6,no,2— 12 
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for défendants. Plaintiffs obtained a rule for a new trial. 
McKennan, C. J., "was présent at the argument of the rule. 

H. P. Brown, Asst. Dist. Att'y, and John K. Valentine, 
Dist. Att'y, for the United States. 

F. Ca/rroll Brewster, for Schreiber & Sons. 

E. Hunn, Jr., for défendants. 

BuTLEB, D. J. At the trial, the court, after referring to 
the fact that suit is against the firm of Charles Sharpless 
& Sons, charged that the claim of the plaintiffs is twofold, — 
First, for copying the picture, and second, for publishing the 
copies. That as respects the first, the évidence shows the 
copying to hâve been done by the firm's employé, Mr. Thorn- 
ton, without its assent or knowledge, and that it was not, 
therefore, responsible for bis act ; that the suit being brought 
to recover a penalty, the doctrines of principal and agent, 
which prevail in civil transactions, are inapplicable. That 
as respects the claim for publishing, if it be admitted that the 
term "pnblish," as employed in the statute, bas référence to 
pictures, there is no évidence that the défendants published 
the copies procured by Mr. Thornton ; that, as the évidence 
shows, a number of the copies were taken to the store by Mr. 
Thornton, and others sent to the dyers, where they were afSxed 
to goods, which were subsequently taken to the défendants' 
store; that Charles Sharpless first saw the copies when the 
goods arrived, and was then informed of Mr. Thornton's acts 
in proouring them ; that a part of the goods were subsequently 
sold, with the labels attached; that the publication of the 
copies had been made by Mr. Thornton and the dyer, before 
the attention of Mr. Sharpless was called to the subject; and 
that the other members of the firm nevér had any knowledge 
respecting it. The jury was, therefore, instructed that the 
évidence did not warrant a recovery, and to render a verdict 
for the défendants. 

The only question presented on the trial, and the only ques- 
tion now presented, is, can the défendants be held responsible, 
under the statute, for what was done by its agent or agents, 
in pursuance of their employment, without its knowledge? 
On the trial I believed it could not; and after hearing the 
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plaîntiffs' eounsel on this motion for a new trial, I belie:ve.6o 
still. The case oî Stockwellv. U. S. ISWallace, 548,'draws 
a distinction between remédiai, or eompensatory statutes, and 
pénal statutes. That the statute hère involved is pénal, is 
not open to doubt. 

If the suit might be regarded as against the several mem- 
bers of the firm individually, and a reeovery be sustained 
against Charles Sharpléss alone, for publishing, a question 
might possibly arise whether the case should hâve gone to 
the jury, as upon a suit against him only. No snch claim 
having been made, however, at the trial, this aspect of the 
case was not considered. As- -the record stands, I incline to 
believe the claim, if made, must hâve beehdenied. 

The rule, therefore, is discharged. 

McKennan g. J. concurred. 



Adams and othere v. Bbidgbwateb Ibon Co. and others. 

{Circuit Court, D. Maeeaehuaetts. Pebruary 26, 1881.) 

li Equitt Pkactigb— Exception to Aîîsweb. 

, An answer is not subject to exception becanse it contains a sub- 
8tantive defence not responsive to a bill in equity. 

2. Same— Pleading. 

" There is no regular authorized mode of pleading, like a demiir- 

' rer, to test the légal validity of part of an answer ; but possibly, on 

motion, some order might be taken to dispose of part of a case in the 

first instance, if it should be found that gr'eai delay and expe'nse 

might thereby be Bvoided."— [Éd. 

In Equity. Exceptions to Answer. 

Geo. W. Estabrook, for complainants. ' ' 

D. Hall Bice, for défendants. 

LowELL, G. J. The défendant corporation, byits answer 
to the bill, makes ail the defences usual in a patent suit, and 
adds that it bas received from the plaintiff Adams a release, 
under seal, of ail actions for infringement, if it bas commit- 
ted any. A copy of the release is set out, and the défend- 
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ants pray to hâve the Bame benefit of thèse facts as if they 
had been pleaded in bar. The plaintiffs except to the an- 
Bwer on the ground that this releaae, if given precisely as it 
is arorred to hâve been given, is insufficient in law to bar the 
plaintiffs' suit. 

A substantive defence, not responsive to the plaintiffs' 
inquiry in bis bill, is not the subject of exception. That 
form of objection applies only to an insufficient discovery, or 
to scandai and impertinence. 

The plaintiffs intende d by their exceptions to procure a 
hearing upon the validity of this defence as if it were a plea 
and they had set it down. But it is not a plea. It is part 
of the answer, and is merely one of several defences. By the 
thirty-ninth rule in equity a défendant may make a plea part 
of bis answer, and, if he does so, be shall not be compellable 
to answer more, or otherwise, than if he had ôled a regular 
plea. The défendants bave taken no advantage of this rule ; 
they bave answered the whole bill fully ; and their request to 
hâve the same advantage as if they had pleaded the release, 
bas no meaning. As it stands, it is, as I bave said, one sub- 
stantive defence not used by way of plea at ail, but by way 
of alternative answer. It stands precisely like the defence of 
the statute of limitations, which they also rely on in another 
part of their answer, and which they migbt hâve used by way 
of plea or demurrer. 

Whether the court may not hâve power to hear such a de- 
fence before requiring the whole case to be gone into, is not 
now the question. There is no regular authorized mode of 
pleading, like a demurrer, to test the légal validity of part of 
an answer; but possibly, on motion, some order migbt be 
taken to dispose of part of a case in the first instance, if it 
should be found that groat delay and expense might thereby 
be avoided. I do not décide tba^ point. 

Exceptions overruled. 
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Steaw Sbwing Machine Co. v. Eames. 
{Circuit Court, 8. B. New York. December 23, 1880.) 

1. Re-Issue No. 7,985. 

Re-issue No. 7,985, for an " improvement în sewing machines," is 
not void as to the flrst three claims for want of novelty. 

2. Same. 

There is no dcparture in such re-issue from the original, which la 
any manner affects the validity of the third claim of the re-issue. 

3. 8AME— iNPRraGEMENT. 

The first three claims of such re-issue héld to be infringed, although 
there -vrere certain formai structural différences in the infringing 
machine. — [E». 

In Equity. 

8. J. Gordon, for plainiiff. 

Strawhridge é Taylor, for défendant. 

Blatchford, C. J. This suit is brought on re-issued letters 
patent granted to the plaintiff, December 11, 1877, (No. 
7,985,) for an "improvement in sewing machines," the origi- 
na.1 patent, 38,807, having been granted to Charles F. Bos- 
worth, June 9, 1863, and re-issued to the plaintiff, June 1, 
1875. The spécification of No, 7,985 reads as follows, in- 
cluding what is inside and what is outside of braokets, and 
omitting what is in italics : "Be it known that I, 0. P. Bos- 
worth, of the [town of Milford] city of New Haven, in the 
Btate of Connecticut, hâve invented certain new and nse- 
ful improvements [in] to be used in combination with sewing 
machines, whereby such machines are better adapted to the 
sewing of braid or plaiting, or other narrow strips of material, 
the improvements being chiefly applicable to stitching togetber 
braids of straw braid, chip, palm-leaf, etc., in the manufac- 
ture of hats, caps, and bonnets. Thèse improvements are 
fully, clearly, and exactly hereinafter described, in connection 
with the drawings which make part of the description. In the 
drawings, figure 1 is a front élévation of a sewing machine 
with my improvements attached. Pig. 2 is a view in per- 
spective of the improvements and certain parts of the sewing 
machine. Figs. 3, 4, 5, and 6 are sketches exhibiting on a 
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large scale the roller over which a pièce of brald is to be fed, 
and illustrating -some of the varieties of stitch that may be 
made bj the use of my improvements. Braids of straw, etc., 
are usually sewed together by hand. The stitch comraonly 
employed is a long one, and of sueh a charaeter that little or 
none of the thread appears upon what is usually termed 
the right side; and sewing machines without my improvements 
■ wrepractically uselessfor the purpose, as ail of them that I know 
of seiv a seam shoiving upon the right side a thread reaching from 
needle-puncture to needle-puncture, the whole length of the seam. 
My improrements are applicable, under certain changes of 
form, to most, ifnot ail, of the sewing machines now in use, and 
making différent varieties of stitch, the précise method of con- 
forming the loops of upper thread, passed through the goods 
by an eye-pointed piercing needle, being immaterial so far as 
the sewing of straw is concerned ; but I bave experimented 
chiefly upon shuttle machines, and reduced my invention to 
practice on such a machine, and hâve, in the drawings, shown 
my improvements as applied to, and acting in combination 
with, a Singer shuttle machine with a transverse shuttle. 
Thèse and other sewing machines are so well known in the 
market, and to manufacturers and workmen, that any detailed 
description of the construction or opération thereof is deemed 
unnecessary. [My] The nature of my invention consists [of 
certain combinations of mechanical devices which are set 
forth in the claims at the close of this spécification.] first, in 
the combination of a roUer, or its équivalent, with the needle of a 
sewing machine and thefeeding apparatus thereof, when the three 
are arranged and act in combination with each other, substantially 
as specified ; and, also, in the conibination, with a sewing -machine 
needle and a roller or bending 8ttrface,of a contrivance forguid- 
ing the needle itself at some points abovè the material being sewed, 
thu» forcing the needle to pierce a proper distance from the 
roller, as hereinafter tet forth. And my invention also consists in 
combining with a sewing-machine needle and a roUer, or its équiv- 
alent, for mahin0 a.turn or bend in braid to be sewed, a vibrating 
needle-guide, or proper apparatus for vibrating a needle, the 
opération being to cause the needle to pierce braid nearer to, or 
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further front, the surface of a roller. In the drawings, the fly- 
wbeel of the machine is shown at a', the needle-bar at a, the 
needle a,ig, the take-up apparatus at b\ and the table or surface 
upon which the goods to be sewed are supported at c; and the 
machine bas a feed apparatus of any known kind which ia 
capable of advancing braid, etc., to be stitched, between a 
pressei'-foot, such as b, and a table, and also a shuttle carrying 
a bobbin of second or under thread, colored blue in the drawings, 
so moved and operated as to confine loops of needle thread 
passed through braid by the piercing needle. The distinguish- 
ing peculiarity of the stitch made by the use of my improve- 
ments is this, namely : that the piercing-needle [with] and the 
thread it carries enters a pièce of braid from the side that is 
iiearest to the other pièce of braid to which it is to be sewed,, 
and leaves that first pièce of braid on the same side at which 
it entered. This is the leading idea on which my invention 
i"s based, and the improvements oarry this idea into practice. 
There is, therefore, attached to the presser-foot bar, or to some 
other convenient part of the machine, a frame, c', which carries 
a relier, e, whose axis is at right angles, or nearly so, with thô 
Une of progression of the [work] cloth. The upper of the 
two pièces of braid to be stitched together, k', passes over this 
'•oller, then under it, and thence over the other pièce of braid, 
k, and the roUer holds one pièce down upon the other. In 
order to keep the upper braid in position sidewise, there is au 
adjustable gauge, d, which may be attached to the frame, c', 
[and opérâtes upon one edge of the braid, and I hav& repre- 
sented another 'gauge, l, which opérâtes at the opposite edgo 
of the braid,] and, in order to make the upper braid apply 
'tself olosely to the roUer, there is supported in the frame, or 
attached to the presser-foot, another bar or roUer, «', which 
rests upon the surface of the braid. I prefer to attach this 
bar to a slide, e', clasping the presser-foot rod, and adjust- 
able thereon by a set-screw, so that the bar or relier may be 
set to adapt itself to différent thicknesses of braid. In order 
to guide the under pièce of braid, there may be attaqhed to 
the table a guide, j. In sewing with the contrivance as thus 
lar described, a single, pièce of braid, or the braid on the edge 
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of a number of pièces already stitched together, is to be în- 
troduced under the presser-foot, (see fig. 2,) and another pièce 
of braid is to be passed under the bar, e', and thence over and 
under roUer e. If e be properly set with référence to the 
needb [Jhe latter] it will pass into the upper braid, out of it 
again on the same side that it entered, and thence through 
the lower one, (see fig. 3,) and its thread may appear on the 
upper surface, as in fig. 6, at w,- or, if the braid be thick or 
the roller further from the needle, the thread n?.ay not appear 
at ail on the upper surface, but assume a position as shown 
at w, fig. 4 [.] ; and when [When] the loop [of needle-thread] 
has been secured below the lower braid, and the needle bas 
risen out of both pièces, then the feed will advance both 
braids, and in so doing will oarry the upper one over the bond- 
ing roller, so that it may be pierced at a différent spot on the 
next descent of the needle, the feed and roller, by their com- 
bined action, presenting the upper braid properly. The opér- 
ation would not, however, be as certain as désirable, owing to 
the springing of the needle [by the glancing of its point from 
the bent surface of the braid.] I therefora aet the needle so 
that it will not pierce the upper pièce of braid at ail, unless it is 
bent or sprvng over towards the roller on its descent, and apply 
to the presser-foot, or other convenient support, a guide, such 
as /, which springs the needle over towards the roUer when the 
needle point enters the guide. A bent pioce of métal, with a 
conical hole in it, or a simple surface standing nearly upright, 
but inclining away from the needle at its upper edge, anawers 
the purpose [of such guide] will. The guide [/] shown in 
the drawings has two surfaces meeting at an angle or apex 
through which the needle passes. By means of this addition 
the needle is forced to pierce in the desired line, and the 
opération of sewing is rendered certain. The loops of needle- 
thread passed through the lower braid are to be confined by 
a shuttle-thread, as shown in the drawings, or by a looped 
thread, as in the Grover & Baker stitch machines, or by a loop 
of the upper thread, as in crochet machines, and the stitch is 
drawn tight when it bas passed, or just as it is passing away, 
from the roller. As the seam is stronger when the needle- 
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thread shows on the upper surface, and aâ it is désirable that 
it should show only at long intervais, further apart than can 
be conveniently fed or sewed in a sewing machine in the in- 
terval between one stitch and another, I hâve devised a con- 
trivance by thé use of which some of the stitches will be made 
in the lower braid only. In order to do this the needle is set 
[so that it will net pierce the upper pièce of braid at ail, 
unless the needle is bent or sprung over towards the roUer on its 
descent, and the needle-guide, /,] as hefore, and the guide is 
mounted upon a spring arm which tends to press it towards the 
roUer, e, whUe an adjustable stop, r, {seefig. 1), régulâtes the 
distance to which [the needle-guide] it shaU approach the 
roUer. Upon the presser-foot bar there is mounted, so th^t 
it can turn, an [irregular] irregularly polygonal plate, p, hav- 
ing secured to it a ratchet-wheel, n, provided with a detain^ 
ing pawl, if necessary, as at o, and with an actuating pawl, 
such as i, pivoted to a crooked bar, fe, which is pivoted on the 
presser-foot. A pin, «, is attached to the needle-bar, and the 
crooked bar and pin are so arrangea relatively to each other 
that each stroke of the bar shall reciproeate the pawl, and 
consequently turn the irregular plate which bears against the 
spring-support of the [needle] guide. By shaping this plate 
properly the needle can be caused to pierce the upper pièce 
of braid at every other stitch, or every second, third, or fourth, 
or greater number of stitches, as desired, so that seams may 
be sewed like those in figs. 5 [and] or 6 ; or, by proper shape 
and adjustment of the parts, seams may be sewed where the 
upper thread shows at intervais on the upper surface of the 
Tipper braid, and at other times merely catches into the upper 
braid ; or seams may be sewed having some stitches showing 
in the upper surface of the upper braid, others oatching into 
it and not showing, and others still which do not catch the 
upper braid at ail. In sewing such seams the needle springs 
away from the roUer, and is drawn towards it at the time and 
to the extent desired by the spring guide, the latter being 
governed by the [irregular] irregularly-BhsbT^edi plate. The 
whole contrivance, therefore, is one for vibrating the needle 
to and fro in the direction of the Une of the seam, and any 
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contrivanee that will so cause the needie to vibrate as to pierce 
or not pieree ihô upper braid, as desired, may be substituted 
for the apparatus especially described. Where a vibrating 
needie, as thns described, is used, the f eed apparatus feeds both 
the upper braid and the material to which it is to be stitched, as 
before stated, and présents both braids in such manner, by the 
aid of the roller, that the needie may puncture either both 
braids or one braid only, depending upon the line in which the 
needie descends. The roller, e, may revolve or be stationary. 
I prefer that it should revolve, and the bar, e', and guide, d, may 
be dispenced with, and the braid be kept in position by thefingers; 
the gist of the invention being to hold one pièce of braid in référ- 
ence to the braid or other material on to n^hich it is to be stitched, 
and, in référence to the needie, in such manner that the needie shall 
enter and leave the upper braid on the same side thereof, and 
shall afterwards pierce the lower braid or pièce of stuff to which 
the upper braid is to be sewn. As before stated, any proper 
feeding apparatus may be used, but I prefer that commonly 
kno-wnasthe four-motion roughened-surface feed, or else the 
wheel-feed. As the braids to be sewed together are some- 
times of considérable thickness, and as one lies on top of the 
othér, the uppermost braid will be held slightly above the 
table or platform of the machine. An ordinary feeding-bar 
will, therefore, aet most effectually, if not entirely, on the 
lowermost braid ; but as the sewing, owing to the great length 
of the stitches, will be better if the feeding device acts equally 
on both braids, I intend sometimes to use independent feeds, 
one adjusted for each braid, and, when using a four-motion 
feed, to split the feeding-bar at or about the line of junction 
of the braids, thus making two feeding-bars, and to apply a 
Bet-screw, or some équivalent device, so that the two bars 
may hâve their relative heights or levels adjustable, the one 
to the other, thus causing that bar which acts upon the up- 
permost braid to work at the highest level, so that this braid 
may be as effectively fed as the lower one. In sewing hat- 
brims and other covered work, one braid, that nearest the 
center of the hat, must, of necessity, move through a less dis- 
tance than the other, and in order to make the feed adapt 
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itself to both, so as not to wrinkle either, and in order also 
to regulate tlle ourvature of the seam, I intend to make one 
feed move, at each stiteh, through a greater distance than the 
otiier does. This object may be attained most easily by ad- 
vancing two feeding-bars by the same cam, and by regulating 
their retreating motions by separate stops, one or both of -which 
may be adjustable, andacting like theadjustable feed-regula- 
tors well known to constructors of sewing machines. I do not 
claim a vibrating needle simply, nor a guide for a needle, nor 
rollers, or bars, or guides for cloth or braid, by themselves, or 
out of the combinations in which I employ them, so as to pro- 
duce the desired effect." Omitting from the foregoing spécifi- 
cation the parts enclosed in brackets, and taking in what is in 
italics, produees the original spécification. The claims of the 
re-issue are as foUows: "(1) The combination, substantially as 
before set forth, of an eye-pointed needle, a roller or its équiva- 
lent, over which the braid to be sewed is bent, a feed appa- 
ratus or mechanism, a gauge for the upper braid, and a guide 
for the lower braid ; (2) the combination, substantially as be- 
fore set forth, of an eye-pointed needle, a roller or its équiv- 
alent, over which the braid to be sewed is bent, a feed ap- 
paratus, two gauges for the upper braid, (one at each of its 
edges,) and a guide for the lower braid ; (3) the combination, 
substantially as before set forth, of an eye-pointed needle, a 
roller or its équivalent, around which braid can be bent, and 
a needle-guide, the three being arrangea and acting in com- 
bination substantially as specified; (4) the combination, 
substantially as before set forth, of a vibrating eye-pointed 
nee'Ue, substantially as specified, with a roller, around which 
braid can be bent or turned, and feed apparatus ; the mode 
of opération of the combination being substantially such as 
set forth." The claimS of the original patent were as follows : 
"(1) The combination of a sewing-machine needle with a 
roller or its équivalent, and with a feed apparatus or mech- 
anism, when the needle and roller are so arranged rela- 
tively to each other that braid can be sewed by a needle pierc- 
ing and leaving the braid or other material on the same side 
thereof ; the combination being substantially such as described. 
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(2) In combînatîon, a sewing-machine needle, a roller or îts 
équivalent around which braid can be bent, aad a needle- 
guide, the three being arranged and aoting in combination 
substantially as specified; a vibrating sewing-machine needle, 
or a sewing-machine needle caused to vibrate by proper mech- 
anism substantially as specified, in combination with a roller 
around which braid can be bent or turned, and any appropriate 
feed apparatus; themodeof opération of the combination being 
substantially such as set forth." 

It is contended, for the plaintiff, that the defendant's ma- 
chine infringes the first three claims of No, 7,985. In No. 
7,985 the fresh pièce of braid which is to be sewed to the 
partially-completed work passes to it at its upper side, while 
in the defendant's machine the fresh pièce of braid passes to 
the needle at the under side of the partially-completed work. 
In No. 7,985 the needle is vertical, at right angles to the 
table, while in the defendant's machine the needle is horizon- 
tal and parallel with the table. In No. 7,985 the stock of the 
roller over which the braid is bent has its plane parallel with 
the table, while the corresponding device over which the braid 
is bent in the defendant's machine has the plane of its stock 
perpendicular to the table. Nevertheleas, it is claimed that 
the defendant's machine has in combination ail the éléments 
of the first three claims of No. 7,985. 

It is apparent, from the original spécification, that Bos- 
worth had two separate arrangements in connection with a 
needle-guide. He had a guide to guide the needle above the ma- 
terial to be sewed at every stroke of the needle, the needle being 
set so that it would not, but for the needle-guide, pierce the 
upper pièce of braid at ail, and the needle-guide being so ar- 
ranged as to deflect, or bend, or spring the needle over, in its de- 
scent, towards the roller, and cause it to pierce the braid. The 
description and the drawings show that the needle could not 
pierce the braid at ail unless pressed over by the needle-guide. 
The second arrangement in connection with the needle-guide 
was the polygonal plate and its connections, to vibrate the 
needle-guide and the needle laterally, and cause the needle to 
pierce nearer to or further from the roller; the needle being. 
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however, set as before, so as not to pierce at ail unless sprung 
over by the needle-guide. In the spécification of No. 7,98 5 the 
featore of the setting of the needle so as not to pierce at ail 
unless sprang over by the needle-guide, and the necessity of 
the springing of the needle over by the needle-guide at every 
stroke, is omitted as an existing feature where the needle does 
not vibrate laterally, and is retained as a feature only wheu 
the needle vibrâtes laterally. In the original spécification it 
was a necessary feature both when the needle did not vibrate 
laterally and when it did. The defendant's machine has no 
latéral vibration of the needle, nor any corresponding vibrating 
movement of the needle-guide. Nor, in the defendant's 
machine, is the needle set so as not to pierce unless sprung over 
by a needie-guide, nor is there a needle-guide which springs the 
needle over towards the bending device when the needle-point 
enters the guide. The spécification of No. 7,985 is altered 
so as, when no vibration of the needle is employed, to make 
the opération of the needle-guide an opération merely to pre- 
vent the glancing of the needle-point frora the bent surface of 
the braid. ' Yet the needle-guide in Bosworth's original spéc- 
ification had an opération to prevent the glancing of the 
needle-point from the bent surface of the braid, although it 
had an additional opération to spring the needle over so as 
to pierce the braid. In the defendant's machine there is an 
arrangement which opérâtes as a needle-guide, so far as to 
prevent the glancing of the needle-point from the bent sur- 
face of the braid. In the original spécification of Bosworth 
the feature of the needle-guidé as preventing this glancing is 
set forth. That spécification, when it speaks of "the spring- 
ing of the needle," means the springing of the needle by the 
glancing of its point from the bent surface of the braid, — a 
springing which must ensue if not counteracted by the inter- 
position of a bearing surface to resist. The apparatus de- 
scribed, to spring the needle over as it descends, necessarily 
involves the existence of the bearing surface to resist any 
tendency of the needle to glance off. The bearing surface to 
spring the needle over is the bearing surface to resist any 
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tendency of the needle to spdng back. Hence.there is no 
departure in the re-issue from the original, whioh in anj man- 
ner affects the validity of the third claim of the re-issue, and 
the needle-guide of that claim muât properly be construed as 
a needle-guide which prevents the glaneing of the needle from 
the braid, although it may not also spring the needle over 
towards the roller, and although it may not vibrate. It fol- 
lowa, also, from the foregoing observations, that the needle 
mentioned in the first three claims is not required to be a vi- 
brating needle. The vibrating needle is a spécial construction, 
and is a feature of claim 4. The needle of the first three 
claims is a non- vibrating needle. The second gauge for the 
upper braid in the Bosworth machine is shown in the draw- 
ings of the original spécification, and it was proper to describe 
it in the re-issue. 

The defendant's machine bas an eye-pointed needle. It 
bas a device, over which the braid is bent, which is an équiv- 
alent for the Bosworth roller ; the lower end of it, over which 
the braid to be sewed is bent, being rounded, and the axis 
of such lower end being substantially at right angles to the 
line of movement of the work. The point of the needle, pass- 
ing in a straight line through the bend of the material, comes 
out on the same side of the material as that at which it en- 
tered. The feed apparatus is an équivalent for that of Bos- 
worth, The adjustable gauge for the fresh braid is substan- 
tially the same as Bosworth's gauge for the upper braid. 
The guide for the partially-completed work is substantially 
the same as Bosworth's guide for the lower braid. The addi- 
tional gauge for the other edge of the fresh braid is like Bos- 
worth's additional gauge for the other edge of the upper braid. 
The needle-guide and its opération bave already been consid- 
ered. It follows, from thèse considérations, that the defend- 
dant's machine infringes the first three claims of No. 7,985. 
In se holding, I hâve not overlooked the changes of form before 
alluded to, nor the facts that the defendant's machine sews 
a hat from the center of the crown outwardly to the brim, 
Tith the fabric lying right side up on the bed-plate, while the 
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Bosworth machine sews frofa the brim inwardly ; that in Bob- 
worth ouly one braid is berif , so thàt the needle passes throttgh 
three thicknësses of material, while in the défendantes ma- 
chine both braids are bent, so that the needle passes throogh 
four thicknësses of material ; and that there are other formai 
structural différences. But thèse différences are aside from 
the vital operating combinations claimed in the first three 
claims of No. 7,985. 

It is urged with great eamestness, on the part of the défend- 
ant, that in the original spécification the only guide shown 
or described is a vibrating guide, so constructed as to be ^ 
forced ïo contmuously vibrate whenever the machine is oper* 
ated. This is an error. The original spécification dèscribes 
the guide, first, as a fixed guide, added to force the needle to 
pierce in the desired line, and to be used •when every stitch is 
to pierce the upper braid. The second claim of the original 
embodies such a guide, fixed and non-vibrating. Then the 
original spécification goes on to describe a contrivance, , the 
polygonal plate, to be added so as to make some of the 
stitches in the lower braid only. This is the vibrating needle- 
guide. 

The novelty of the first three claims of No. 7,985 is not 
successf uUy attacked. Bosworth's bending device and his two 
gauges for the îresh braid were new devices. Therefore, the 
three claims are valid, as the bending device is an élément 
in each. Besides that, neither the Eodgers, nor the Morey, 
nor the David patent contains any provision to prevent the 
glancing of the needle from a rounded surface. 

There is nothing in the Sherwood patent, or in any testi- 
mony as to what Sherwood did, to invalidate either of the firèt 
three claims of No. 7,985, or to show that what the défendant 
bas used in infringement of those claims existed before Bos- 
worth's invention. The reasons for this conclusion are well 
and fuUy set forth in the testimony of Mr. E. S. Eenwick, the 
plaintiff's expert, and it is unnecessary hère to state them. 

The évidence shows that Bosworth was the first person who 
made a machine containing devices which operated success- 
fully to make the sewing of straw braid in the making of bats 
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aad like articles otherwise than by hand a practical art, and 
the re-issued patent No. 7,985 is valid. 

There must be a decree for the plaintiff, for an account of 
profits and an ascertainment of damages, with costs. 



WoBTH V. Stbam-Tug Wm. Mtjbtagh. 

(District Court, E. D. New York. February 14, 1881.) 

L Tow— Webcked Canal-Boat— Subséquent Liabimtt of Tua. 

Where a canal-boat in tow of a tug sunk in a channel-way, and was 
abandoned by the tug, and two days after another vessel ran on the 
sunken wreck, which was not buoyed, and sustainèd damage, for 
which she brought suit against the tug, hdd, that the tug was not 
liable for such damage, it appearing that the canal-boat had her mas- 
ter on board and in charge at the time of sinking ; that the tug did 
ail she could to save her, and was justifled in leaving her wben she 
did. 

In Admiralty. 

F. A. Wilcox, for libellant. 

E.D. McCarthy, îoi claimani. 

Benbdiot, D. J. This is 9, proceeding in rem to enforce a 
lien against the tug William Murtagh for the amount of the 
damage caused to the sloop Bolivar for running upon a sunken 
canal-boat named the Anna Maria, which at the time lay 
under water near the mouth of Gowanus creek, in the harbor 
of New York. The évidence shows that the Anna Maria, on 
the sixth day of April, had been taken in tow by the William 
Murtagh to be towed from Elizabethport to New York with 
several other boats. While prosecuting that voyage this 
boat was found to be sinking. Effort was at once made by 
the tug to get her into a place of safety, but before she could 
be got upon the flats she sunk in the channel-way. After 
the Anna Maria had gone to the bottom the tug proceeded on 
her voyage with the other boats. On the eighth day of April 
the sloop Bolivar, while navigating the channel in question, 
ignorant of the présence of the canal-boat in the channel, — 



WOBTH V. STBAM-TDG WM. ÏIUETAGH. 193 

the same being under water, without a buoy or otKer means 
of' indicating her présence,^ — ran upon the ^reck and sus- 
tained damages, to recovei? which she brings this action 
against the tug vrhich bad the canal-boat in tow at the tim4S' 
Bhe sank. The évidence shows that the oanal-boat bad a 
master on board and in comtiiand of her during the voyage 
described; that -when the canal-boat went down the tug left 
and paid no further attention to her, and that she was after- 
wards raised by her owners. On the part of the libellant it 
ifl oontended that the évidence also shows the canal-boat to 
bave been unseaworthy at the time she was taken in tow by 
the tug; and it is insisted that it was a fault on the part of 
the tug to attempt to tow such a beat aoross the hafbor of 
New York; that the sinking of the boat must be attributed 
to the fault of the tug in attempting to take an unseaworthy 
boat across the bay, and that consequently the tug bécamei 
subject to an obligation to remove the wreck, or so buoy it as 
to nstify othervessels navigating the channelof the existence 
of this hidden danger. 

In disposing of this case I assume that the sinking of the' 
boat arose from her unseaworthy condition ; and I also as- 
sume — without intending so to décide on the présent • occa' 
sion — that it was négligence on the part of the tug to attempt 
to tow' such a boat across the harbor of New York, and that 
such négligence was one cause of the boat's sinking. I con-; 
aider the case as turning upon the question, whether, with 
thèse assumptions, the tug bas been shown to hâve been 
under the obligation to remove the wreck, or so buoy it as to 
give notice of its présence. Upon this question my opinion 
is adverse to the libellant. • 

The évidence shows beyond dispute that the oanal-boat 
went down in spite of ail reasonable exertions on the part of 
the tug to get the canal-boat to a, place where she could sink 
and be out of the channel; that after the canal-boat sunk 
the tug proceeded on her way with the remainder of the towj 
without any objection on the part'of the master of the canal- 
boat. The damage sued for occurred on the eighth of Âpril, 
after ail connection between the tug and the canal-boat had 

v.6,no.2— 13 
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oea.s«d. At, ttat time, as I Qonceive the'law to be, the tug 
was uùder no obligation whatever in respect to the wreck. In 
White \. Crisp, 10 Ex. 312, it was held that in order to make 
OïiJithe jexistence of an oblightion on the part of a défendant 
to maintain a buoy upon a wreok, it is not enough to show 
that the f ault of the défendant caused the sinking, but it 
must also appear that at the time the damage arose the 
défendant was in possession and control of the wreck, and 
able to remove or.to buoy it. 

lû; this oase, eometime prier to the damage in question^: 
ail connection between the tug and the canal-boat had been 
terminated, under circumstances justifying such action on the 
part, of the tug. Because her connection had been so ter- 
minated under sueh circumstances, I am of the opinion that 
at: the time of the damage to the Bolivar the tugwas under 
no obligation to prevent the canal-boat from being a cause of, 
damage to other vessels navigating the channel wherein she 
was Bunk, and consequently isnot liable for the injuries sus- 
tained by the Bolivar. It is said that if such be the rule an. 
inducement is held out to tugs to abandon their tows at the 
earliest moment, in ail cases of disaster, in order to escape 
further responsibility; but it is not seen that such a consé- 
quence will foUow from a case like the présent, where it is 
proved that the tug was justified in terminating her connec- 
tion with the canal-boat, because every reasonable effort had 
been made on her part to ; get the canal-boat to a place of 
safety before she sunk, and no requirement was made by the 
master of the canal-boat for any further effort in his behalf. 
The tug, having done ail that it was possible for her to do to 
aid the canal-boat in its distress, had the right to terminate 
her connection with the canal-boat, there being a master of 
the canal-boat there présent; and, having so terminated her 
relation with the canal-boat under circumstances justifying 
such action, ail obligation in regard thereto ceased and was 
atanend. 

The libel must theref ore be dismissed, and with costs. 
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The Steam-Boat Delàwarb. 
{Distmt Cmtrt, 8. D. New York. January 19, 1881.) 
Admtraltt — Collision— Ferky-Boat Afproachiwo Slip— Tow— 

NBSLIGBNCE— NiNBTBENTH BULB OF NAVIGATION— LIGHT8. '. 

Where a steam-tug, with a, tow on her starboard aide, wasimoving 
slowly down the Hudson river on the Jersey side, a short distance 
above the Pavouia ferry, about 3 o'clock a. m., the night being clèat' 
and the weather fine, with lights indicating that she had a tow, and 
before reaciiLng the ferry noticed the steam ferry-boat p., while on 
her trip from New York to Jersey City, heading diagonally across 
and up the river and across the stern of the tow, and not yet having 
reached that point in her course at which she tumed in towards the 
ferry-slip, whereupou the tug blew one whistle to tlie ferry-boat to 
indicate that she would pass to the right of the D., across her bowsj 
which signal the ferry-boat did not observe or respond to, but con- 
tinued on lier course at full gpeed, and turned towards the ferry slip 
as if to cross the bow of the tug, which was then closely approaching 
the mouth of the ferry slip, whereupon the tug, observing her move- 
ments, immediately reversed and backed at full speed, and when tho 
ferry-boat was about 600 feet from the mouth of the slip she gave to' 
the tug a signal of two whistles, which the tug did not reply to, but 
continued to back, and the ferry-boat, continuing on her course ijata 
the slip without slowing or backing for the tug, but slowing and 
backing to prevent her striking too violently against the ferry racks, 
and as she passed the tug came in collision with and injured the 
canal-boat in tow of the tug: 

Held, that the D. was in fault in not noticing and responding to 
the signal of the tug, in not keeping a good lookout and observing 
that the tug was proceeding down the river, and in not keeping out 
of the way of the tug after she brought the tug and tow on her star- 
board hand. 

Hdd, immaterial that the tug was at the time moving very slowly, 
her movement being such that it could hâve been observed from the 
ferry-boat, and her lights showing that she had a toW. 

The NarraganseU, 4 Fed. Rbp. 244. 

Hdd, also, immaterial that the tug and tow were moving down veiy 
near the ends of the piers. 

Aleo hdd, that even if the tug was in fault, and if such fault con- 
tributed to the collision, the owner of the canal-boat could recoTer 
his full damages against the ferry-boat, 

The Atlas, 93 U. S. 302. 

In Admiralty. 

W. B. Beebe, for libellant. 

S. Hanford, for claimant. 
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Choate, D. J. This is a suit to recover damages sustained 
by the libellant's canal-boat, the H. B. Moore, resulting from 
a collision with the steam-boat Delaware, on the thirtieth day 
of July, 1879. The Delaware is a large side-wheel steam 
ferry-boat, of the Pavonia line, and was on her trip from 
New York to the Pavonia ferry, Jersey City, and the collision 
took place just off the mouth of the ferry slip, on the Jersey 
City side, a little after 3 o'clock in the morning. The weather 
was fine and clear, and lights could be plainly seen. The 
libellant's canal-boat and another canal-boat, the Gibbes, 
both loaded with wheat, were taken in tow by the steam-tug 
Mississquoi at the grain dock, or pier No. 8, which is about 
800 feet to the northward of the ferry slip in Jersey City. 
Both the canal-boats were made fast on the starboard side of 
the tug. The tug having made the Gibbes fast along-side 
got a line on the H. B. Moore and hauled her ont into the 
river, and there made her fast along-side the Gibbes. The 
Gibbes projected forward of the tug, and the H, B. Moore a 
little forward of the Gibbes. The tug backed out and up the 
river in getting the H. B. Moore along-side. The canal-boats 
were bound for the Cunard dock, on the Jersey side of the 
river, below the ferry, and before the tug got straightened 
down the river she had drifted a short distance down stream. 
The tide was ebb along the docks on the Jersey shore, but 
the current was very slight. After getting straightened down 
the tug started down the river. 

The testimony on the part of the libellant is that after get- 
ting started down the river under two bells, and when they had 
attained a speed of two or three miles an hour, the pilot of the 
tug saw the ferry-boat coming aeross the river heading about 
for the tug — that is, to the northward of the ferry slip to which 
she was bound; that the tug gave her one whistle to indicate 
that she would pass to the right of the ferry-boat — that is, cross 
her bow before the ferry-boat entered her slip. The testimony 
on both sides is that as the tide was that morning, in her usual 
course from slip to slip, before the ferry-boat gets headed for 
her slip she does head further to the northward, pointing 
about north-west, and afterwards, and as she approaches her 
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slip, heads in directly for it, or about west. The testimony of 
her pilot and lookout was that she took such a course on this 
trip, and that they did not notice the lights of the tug at ail 
till the ferry-boat got directly headed for the slip, and they 
say at a distance of about 600 feet outaide of it. There is 
a great weight of testimony in support of the claim of the tug 
that before the ferry-boat reached this point the tug gave her 
a single whistle. The testimony on the part of the libellant 
is conflicting as to whether the Delaware answered the one 
whistle of the tug with a single whistle. The pilot and one 
of the deck hands of the tug testify that she did. Other wit- 
nesses on the part of the libellant testify that she did not, or 
at least that they heard no reply. The witnesses from the 
ferry-boat testify that she did not give the tug a single whistle. 
Upon the whole, I think the weight of the évidence is that she 
neither noticed the one whistle of the tug nor answered it, 
nor at the time the tug whistled had seen her lights, although 
they were plainly in sight and had moved slowly down from 
pier 8. 

This is in substance the effect of the testimony of the pilot 
and lookout of the ferry-boat, and I think it extremely im- 
probable that if she had answered the tug's signal with a 
single whistle she would, in direct violation of that signal, 
hâve immediately headed across the bow of the tug, and 
attempted to run into the slip ahead of her. The pilot and 
deck-hand of the tug must therefore be mistaken. A long 
time elapsed between the occurence and the giving of their 
testimony, and their recolleetion may well hâve been at fault 
on this point, or they may bave heard something at the time 
which they mistook for an answering whistle. Almost im- 
mediately after the tug gave her one whistle, her pilot ob- 
served that the ferry-boat was swinging to the west and 
heading for her slip, and still coming on at full speed. She 
was running at a speed of about 10 miles an hour. The 
pilot of the tug immediately rung to slow, stop, and back the 
tug, and she was baeking at the time of the collision, arid her 
headway by the land was nearly stopped. It was after the 
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feny-boat got thus lieaded for her slip, and when she was, as 
her pilot and lookout say, about 600 feet outside of her slip, 
that she discovered the tug, whose headway by that time had 
been considerably checked, and the ferry-boat gave a signal 
of two whisfcles, indicating that she was going into her slip 
ahead of the tug. The pilot of the ferry-boat testifies that 
when he discovered her he thought she was not in motion. 
The tug made no response, but oontinued to back at full 
speed. It clearly was the duty of the ferry-boat, in this situ- 
ation, to give way to the tug. She had the tug on her star- 
board hand, and their courses were croasing so as to involve 
risk of collision, (nineteenth rule for avoiding collisions.) It 
is no excuse for her to say that she took the tug to be stand- 
ing still, and not in motion. It was a gross fault and négli- 
gence that she had not before seen her, and observed that she 
was coming down the river. Her two vertical lights indi- 
cated that she had a tow. It is immaterial that the tug was 
moving very slowly. The Narragansett, 4 Fed. Kep. 244. It 
was impossible for the tug, by backing, to keep clear of the 
course of the ferry-boat into the slip. The signal came too 
late, and she was already backing to avoid a collision. The 
ferry-boat having given the two whistles kept on at full speed 
for some distance without waiting for a response, and her 
pilot only discovered that the tug was in motion when she 
had got very close to the tug, and it was too late, perhaps, to 
avoid a collision. She did not in any respect alter her move- 
ments in approaching her slip in conséquence of the tug 
being there. She slowed and backed before she got to the 
bridge, but it was because it was usual for her to do so, not 
to avert the impending collision. It is very clear that she 
was in fault in not giving way to the tug, having her on the 
starboard hand, in giving her a signal she could not comply 
with, and then without waiting for an answer in going ahead 
at full speed as if the tug would or could comply. A great 
deal of testimony has been taken as to the distance the tug 
was from the ends of the piers. It is whoUy immaterial, 
except as affecting the credibility of witnesses, and of the 
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least possible importance in that respect since tlie judgment 
of witnesseB as to distance on the water, especially at night, 
is notoriously untrustworthy. 

From the circumstance that the libellant's canp,l-hoat, when 
struck on the port bow by the guard of the ferry-boat for- 
ward of the wheel and torn from the tow, was carried into 
the slip against the center pin, I think it is very probable that 
she was running nearer the piers than the witnesses of the 
libellant testify. Whatever her distance from the pier, how- 
ever, the ferry-boat had her lights in fuU view, and should 
hâve observed them and governed herself accordingly. If the 
tug was nearer to the piers than was prudent, it did not con- 
tribute to cause the collision, because she .was in full view of 
the ferry-boat, and even if this had been a fault whieh con- 
tributed to cause the collision it would not relieve the ferry- 
boat from liability. The Atlas, 93 U. S. 302. The same is 
trae of the stopping of the tug, if that was a fault which con- 
tributed to the collision. An attempt was made on the part 
of the libellant to ehow that the pilot of the ferry-boat, who, 
as such pUot, was examined on the trial, was not in fact at 
her wheel at the time of the collision. The évidence relied 
on was an alleged admission to that effect to another witness 
in conversation. I am satisfied that he must hâve been mis- 
understood by this witness, and that in fact he was at the 
wheel. 

Decree for libellant, with costs and référence to compute 
damages. 
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Thomas Fawcett & Sons v. Steam Tow-Boat L. W. Morgan. 
(District Court, W. D. Pennsyhania. Fdliruary 7, 1881.) 

L ColIilSION ToW-BOAT CHAHNBL — BAEGBS AT ANCIIOB — TOW IN 

Motion. 

Where barges were so moored as to encroach upon the tow-boat 
channel of the Ohio river, and be in the way of descending coal-tows, 
such tows being unwieldy and without sufficient steam-power to resist 
the force of the current, held, that the rule which requires a 8teann;r 
in motion to steer clear of a vessel at anchor was not applicable to a 
descending tow-boat, whose tow strucli the exposed barges, and that 
the tow-boat was not liable for damages, there being no want of 
, proper efEort on its part to avoid the collision. 

2. Same— Barges Anchorbd m Channel— Mode of Natisating Tow. 

Where there are two commonly-practiced and approved modes of 
navigating tow-boats with coal-tows past a certain point, parties who 
hâve there placed their barges so as to encroach upon the tow-boat 
channel, and be in the way of descending coal-tows, hâve no right to 
complain that a descending tow-boat did not pur^ue that one of the 
two modes which was the safer for the barges in their exposed situa- 
tion, when those navigating the tow-boat did not know or hâve rea- 
BOB to suspect the barges were there until it was too late to change 
the mode of running the point. 

3. Saue — Verdict ra Common-Law Action — Oontributort JCTegli- 

GBNCB — EVIDENCB. 

The owners of the tow-boat brought a common-law action against 
the owners of the barges for damages sustained by the collision, alleg- 
Ing that it was caused by the défendants having negligently and 
unlawfully obstructed the channel, and there was a gênerai verdict 
and a judgment thereon for the défendants. Held, that in a suit in 
admiralty by the owners of the barges against the tow-boat, the judg- 
ment in the action at law was not conclusive against the tow-boat, 
even to the extent of flxing upon the latter contributory négligence, 
it not appearing upon what ground the jury based their verdict, and 
one of the def enoes sub'mitted to them being that the barges were in 
oircumstances of distress from a previous disaster, and the emergency 
such that the owners were excusable in putting them where they did. 

In Admiralty. 

AcHEsoN, D. J. Late on the afternoon of November 25, 
1874, the libellants' steam tow-boat Boaz, having in tow nine 
barges loaded with coal, left Pittsburgh bound for Louisville. 
The stage of water in the Ohio river was about eight and one- 
half feet — an ordinary coal-barge rise. Shortly after 6 o'clock 



PAWCETT V. STEAM TOW-BOAT L. W. MOBOAN. . 201 

that evening the Boaz grounded her tow three miles belov7 
Pittsburgh, on a bar which lies opposite the foot of Brunot's 
island, and is distant therefrom about 360 feet. It was then 
dark, and the pilot of the Boaz had erroneously calculated 
her position in the stream in respect to the bar. Soon after 
the tow grounded, the steam-boat Mary Davidge, in deseend- 
ing the river, struck the grounded tow, crippling one of the 
bîirges and driving the Boaz and her tow further upon the bar. 
At tlie then stage of water the tow-boat channel hags the foot 
of Brunot's island and runs near the south- western shore of 
the river at McKees's r c]:s, sitr.ate a few hundred feet below 
tlifl island, the channel there making a short tum to the 
right below the bar. A strong current at that stage of water 
prevails at the foot of the island. 

Within an hour after the grounding of the Boaz, two àscend- 
ing steam-boats came to her relief and took from the bar four 
of the barges, which, by the direction of the captain of the 
Boaz, they plaeed at shore about 250 feet below the "knuckle" 
of McKee's rocks. The Boaz herself took the crippled barge 
and one other barge to the same shore. Three of the stranded 
barges remained fast on the bar. At firat the six barges at 
shore lay two abreast, but during the night, and before the 
disaster hereafter to be mentioned, they were plaeed three 
abreast. They were each 24 feet in width, and the inside 
barge lay some distance out from the shore, but how far is 
not accurately shown. Some of the witnesses say 20 feet, 
others 60 feet. Tt is^ however, in my judgment, clearly 
proved that thèse barges lay in the way of tow-boats going 
out on that rise, and in a position of péril both for the barges 
themselves and descending tows by reason of the extrem& 
danger of the latter coming in collision with the barges. 

There was a safe landing at Neville station, one mile be- 
low, to which the five uninjured barges might hâve beea 
taken in about one hour's time, and a proper landing for the 
crippled barge on the side of the river opposite MoKeo's 
rocks. The assisting steam-boats would hâve taken the fiv» 
barges to Neville station if requested. The captain and pilot 
of the Boaz, however, did not at first know the eztent of th» 
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injury to thé erippled barge, and they expected to be able 
shortly to résume their voyage. 

Soon after 4 o'clock next morning, and before daylight, the 
èteam tow-boat L. W. Morgan left Pittsburgh, with a tow of 
eight barges loaded with coal, bound for Cincinnati. The 
to-w was of the usual size for a boat like the Morgan, and was 
made up in the customary manner, to-wit : Six barges were 
in front of the tow-boat, lashed together in two tiers of three 
barges each, and on either aide of the tow-boat was a barge 
extending back on the boat some 40 feet. The entire length 
of the tow from the front end of the forward barges to the 
stem of the steamboat was about 360 feet, and the extrême 
width was 72 feet. The barges were drawing about six feet 
of water, the ordinary draft. When the Morgan reaehed the 
head of Brunot's island the pilot at the wheel and the other 
pilot, who also was in the pilot-house, discovered the lights 
upon the Boaz and her barges. Both thèse pilots then sup- 
posed the lights to be those of an ascending boat; and this 
was a reasonable conjecture, for the bow of the Boaz was up 
stream, and she was then either in the act of moving from 
the lower end of the shore barges to a place below the bar, 
where the stranded barges lay, or she had just taken the lat- 
ter position. No one on the descepding tow had heard of the 
misfortune which befell the Boaz the evening before, and the 
pilots of the Morgan were entirely ignorant of the then con- 
dition of affairs at the foot of the island. When the lights 
were first seen the Morgan was about a mile up stream ; but 
she had approached within about 400 yards of the foot of the 
island before her pilots discovered, or were able to discover, 
that there were barges aground on the bar at the right of the 
channel, and barges a short distance below to the left at 
shor«, The Morgan's engines had already been reversed to 
check her headway, and she continued so to work them, put- 
ting on full steam-power. When she reaehed the foot of the 
island she backed her stera strong into the island and threw 
thè head of her tow out to avoid the barges. But the best 
efforts of the Morgan failed, and the larboard side of her tow 
fitruck the outside of the libellants'; upper outside batge near 
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its upper end. That barge was so damaged that it soon 
sunk. Another of the libellants' barges was very slightly 
injured. Their entire loss was $2,044.36. By the collision 
the owners of the Morgan were also suffererâ to the extentof 
$1,600. Three of their barges were injured, of which two 
eventually sunk. The collision occurred shortly after 5 o'clock 

A. M. 

The libellants allège that their loss was oecasioned by the 
"négligent, careless, and unskilful manner in which the said 
steam-boat L. W. Morgan was navigated and handled ;" and 
they seek a decree against the vessel. The libel does not 
specify wherein the alleged négligence, carelesness, and un- 
skilf ulness consisted ; but the libellants insist that the proofs 
show that it was the duty of the Morgan to hâve so descended 
the river in the' vicinity of Brunot's island, the bar, and 
McKee's rocks, as to pass out from McKee's rocks around the 
bar by "flanking," and not in the manner in which the beat 
was there run ; and that by thus "flanking out" the collision 
with the libellants' barges would hâve been avoided. In no 
other particular bas complaint been urged against the Morgan. 

The expert witnesses speak of two well-known methods of 
navigating the river at and out from McKee's rocks by tow- 
boats with towB in charge, viz., by "flanking" and by "steer- 
ing." Perhaps the witness Michaels most clearly explaîns 
thèse methods. He describes "steering out" thus : "When we 
get to the point [i. c, lower end] of the island you back the 
stern of the steam-boat up to the land, throw her head away 
from the head of the shore, swing her out, and drive ahead." 
The other method he thus déscribes : "In flanking we com- 
mence away above ; flank down the island, with the stern of 
your steam-boat towards the island, till you come down near 
enough — till you get through to the inside of the bar — and 
tum the stem of your steam-boat towards the bar and flank 
out." The tow-boat ordinarily draws less water than her tow, 
and this witness states that in flanking as above described the 
stem of the tow-boat overlays the bar. The évidence clearly 
establishes that tow-boats with such tows as that of the Mor- 
gan pass out from McKee's rocks in both the ways above 
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desoribed, — sometimes by "flanking," sometimes by "steer- 
ing, " — and as of ten by the latter as the former method. There 
is no fixed rule as to running this place, and on each 
occasion the pilot exercises his best judgment as to the course 
he will adopt. 

Some of the expert witnesses (but not ail) say that flank- 
ing out from McKee's rocks is the safest course generally. 
Moet of them, if not ail, testify that it was the best and safest 
course for the libellants' barges, in view of their locality at 
shore, and the libellants insist that the Morgan is chargeable 
with négligence in not pursuing that course. But I cannot 
adopt this conclusion. To pronounce "steering out" from 
McKee's rocks to be négligence per se would be to condemn 
the common practice of some of the best of pilots on the 
river. Was, then, the Morgan censurable in undertaking 
that mode of navigation on the occasion in question ? I think 
not. When she entered at the head of Brunot's island her 
pilots did not know, and had no reason to suspect, the state 
of things existing below. They were not bound to antioipate 
that they would find the libellants' barges projecting into the 
ordinary tow-boat channel, at that stagç of water, at McKee's 
rocks; and when they discovered thèse barges it was too 
late.to attempt to change the Morgan's stern from the island 
to the bar. Such a maneuver then — with a huge and un- 
wieldy tow, in -a five-mile curi-ent, before daylight, with 
stranded barges on the bar, whose précise location was not 
known— would bave been extremely hazardous, if not inevi- 
tably fatal to both parties. To effect a landing at that time 
and place was impractioable, and the Morgan had not power 
to back up stream, or even to hold her tow against the cur- 
rent. She oould not do otherwise than pursue her descend- 
ing course. The most that could be done was to check the 
boat's headway by reversing the engines, and this was done. 
I am satisfied that, after the danger was perceived, ail that 
was possible to avert the catastrophe was promptly doue; 
and I am of opinion that, from first to last, the Morgan was 
blameless. 

It however appears that the owners of the Morgan brought 
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suit against the présent libellants in the court of oommon 
pleas No. 1, of Allegheny county, to recover damages sus- 
tained by them in conséquence, as they alleged, of the libel- 
lants having negligently and unlawfuUy obstructed the tow- 
boat channel, in which suit there was a verdict for the 
défendants and a judgment in their favor, which was affirmed 
by the suprême court of Pennsylvania. And it is claimed 
that this judgment is conclusive against the owners of the- 
Morgan to the extent of fixing upon them at leaat contribu- 
tory négligence. But the verdict in that suit was a gênerai 
one, and it does not appear upon what ground the jury based 
their fînding. It was contended, on behalf of the défendants 
there, (the libellants hère,) that they were justified in tem- 
porarily mooring their barges off McKee's rocks in their then 
circumstances of distress. That defence was submitted to 
the jury, as will appear from the foUowing extract from the 
charge of the learned judge who tried the case : "But if you 
flhould think" (he instructed the jury) "that the weight of the 
évidence doôs not make out thât the défendants, under ail the 
circumstances, were négligent; that, intending to continue 
their voyage, they did what ordinarily prudent and skilful 
pilots would do under the circuinstances, — -you should find for 
the défendants." It is highly probable that the jury— takin^ . 
a' charitable view of the conduct of the défendants — found 
a verdict in their favor based upon the conclusion that in the 
emergency a reasonable necessity existed for placing their 
barges where they did. But, assuredly, there was no abso- 
lute necessity for so doing ; and when the libellants chose to 
put their barges in a place of manifest danger, — in the way 
of unmanageable tows which they knew were coming out on 
that rise with pilots ignorant of the facts, — the libellants 
tnust be held to hâve taken the conséquent risks of collisions. 
Obviously the case is not one for the application of the rule 
which requires a steamer to steér clear of a vessel at anchor. 
The Pétrel, 18 Law Eep. (8 N. S.) 185. It may be added 
that it was most unfortunate that the barges were not suf- 
fered to remain as at first placed along the shore, two abreast ; 



for then, ît is safe to say, the tow of the Morgan would hâve 

pasBed them without hurt. 

. Upon the whole case, I affiof opinion that the libel should 

he dismissed, with costs. And now, February 7, 1881, upon 

considération, it is ordered, adjudged, and decreed that the 

libel in this case be dismissed,. and that the libellants paythe 

costs. 



The Sohooner Edwin Post. 
{District OouH, D. Delaware. March 1, 1881.) 

1. Admtraltt— Amendmbnts. 

Amendments are allowàble in admiralty, în the discrétion of the 
court, at any time until the termination of the cause. 

2. Mabiner— "Wagbs— Kbv. St. f} 4546, 4547. 

The proceedings \>y a mariner to recover his wages, under the pro- 
visiona of sections 4546 and 4547, U. B. Rev. St., are cumulative in 
tlKlr oharacter, and do not interfère with his rights to recover his 
wages by a proceeding àccording to the ancient course of admiralty, as 
the same exiated before the passage of the act of 1790, upon which 
the above-named sections are founded. 

3. Same— Samb— Samb. 

At most, the effect of the sections above referred to is to restralà a 
proceeding in rem against the vessel before the expiration of 10 days 
af ter the wages are due. 

In Admiralty. Libel for Wages, 

Charles B. Lore, for libellants. 

L. C. Vandegrift and E. O. Bradford, Jr., for respondent. 

Bradfoed, D. J. The libellants in this, cause filed their 
libel against eaid vessel, etc., for wages, alleging their ship- 
ment for six months by the master on April 26, 1880, at the 
wages of $18 a month, and the ejçpiration of their terra of 
service undpr said contract upon October 26, 1880, and the 
failure of the maater to pay the wages which they had earned 
and which were due upon the expiration, of said contract, 
upon October 26, 1880, and that they had left said vessel on 
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J&niLSXj 23, 1881i àfter ôhé was p^it into winte» qdàrtersj^ïû 
order io obtain their wages. 'The libel in this cause waa 
filéd January 25,il881,'nearly three tnonthtf'iaftei*, the siââ 
■wages were alleged to be barned. Exceptions- -wére fîled by 
the respondent, mastér (rf 'sàid'Béhdoniér, alîegini^ ' Bubstari- 
tially (1) that the libel is irrôgular, becausô it'does not àp- 
pear that the court bas jiiirisdîctîon of the causé in thisî 
First, that it does not appea;f that ten days had elàpsed be- 
tween the time the seamén ■wère entitled to receive their 
wages and the time of filing th^ir libel; second, béeause th0 
preliminary steps pointôd Ont by sections 4546, 4547, U. S. 
Eev. St., were not taken before suit was çommeuced in this. 
court by the attachment of thevessel upon libel Ëléd. 

Whatever defect there may bave been uppn the face of thei 
libel which arose from not dïsclosing the period of time be- 
tween the earning of the wages ànd the filing of the, libftl, bîis 
been corrected bythe filing of the amen^merit rectifying that 
omission, -which the court always allosirs with great liberality, 
in admiralty proceedings. So that the objection to the court 
exercising jurisdiction in this suit, because it did noîappear 
that 10 days had elapsed between the earning of said ■^ag^p; 
and the time of filing the libel, is thns disposed of by th^.; 
amendment. 

It remains only to consider the other. proposition; iOf the. 
respondent, going to the full length of requiring,the proceed- 
ings to be taken under said sections 4546, 14547, U< S. Ete^r; 
St., as a prerequisite b.éfore this court takes jurisdiction -of 
the cause. We. cannot assenfe to the oorrectness ©f this^ 
proposition. The practice in tbis districti^iand we mayisay 
generally, iS agaînst^t, "and thé décisions,' as opposed'to" the 
spéculations of eminént laW--ç^lriters, are against ît.' iPhis 
question bas bfeeitt examîried'^t -sotoô length by Mr. Spftigné, 
an eminent admiralty judgè,- vi'hd àWives at the conbrtision 
that the acts of congréés do lièt, în aU «aises, imiiti'Bë' a 'd'uliy 
on the sailor of proceeding to recover bis wages in the man- 
ner pointed out in the sections of the Eevised Statutes. In 
fact, be thinks that the statutes did not alter or restrain the 
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sailor in tbe pursuît of any remedy he had before the statutés 
WfCre passed, except as to proceedings in rem, leaving the 
saîlor to pursue, at any time after his wages were due, the 
remédies of suit in personam and against the freight. He 
looks on the statutés as a restriction on the right of the sailor 
to pursue the remedy of attachment against the ship before 
the 10 days provided by act of congress expire, except in the 
cases excepted in the Revised Statutés, viz., a vessel leaving 
port before 10 days after her cargo is delivered, and a vessel 
about going to sea. In ail cases of proceedings in rem, he 
thinks that the opération of the Revised Statutés delays the 
filing of the libel imtil the expiration of the 10 days ; but he 
is without doubt that when that time bas expired, he, the 
sailor, can proceed in rem as properly as in the cases ex- 
cepted in the Revised Statutés. Upon thîs point (the one 
which concems us in deciding this case) his opinion is clear 
and conclusive. 

The other cases cited — ^by Judge Acheson, of the west- 
ern district of Pennsylvania, Murray v. Ferry-boat Nimick, 2 
Fed. Rep. 86 ; another by Judge Dyer, The Waverly, 7 Biss. 
465 ; and another by Judge Longyear, The M. W. Wright, 1 
Brown's Adm. 290— make no fine distinctions in the mat- 
ter, but take the ground broadly, that the whole proceedings, 
as laid down in the Revised Statutés, are merely cumulative, 
and can be substituted for the old admiralty remédies before 
the statutés of 1790, or not, as the libellant chooses. We 
f eel disposed to f ollow thèse décisions, especially as the uni- 
form practice, as I am informed, has been to proceed in 
either way the sailor might deem most available to procure 
the payment of his wages. 

As the libel has been amended so as to show the lapse of 
10 days after the eaming of wages before suit brought, I 
shall order the case to be referred to United States Commis- 
sioner S. Rodmond Smith, to take testimony as to the amount 
of wages due, and report the same to this court. 
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Latrobe V. HuLBBBT, Executor, etc.* 
{Circuit Oowt, S. D. Ohio. , 1881.) 

1. Ihtbebst— Ohio— Lboal Ratb— 1863 t6 1869— Paymbnts in Excbss. 

In Ohio, from April, 1863, to October 1, 1869, 6 per cent, was the 
Mghest rate of interest that could legally be contracted for, and ail 
payments in exeess of that rate were to be deemed as payments upon 
the principal, and judgment could be rendered only for the balance. 

2. UsuBY— BsTOPPBL TO Plead— Rbleasb op Mobtgage Becuritt. 

A loan, secured by mortgage upon the borrower's property, was 
made in 1863. An usurious rate of interest was contracted for and 
paid until 1876. At that time, in order to perfect a sale of a portion 
of the property mortgaged, the mortgagee released his mortgage upon 
such portion, in considération of the payment of aU interest then due 
and half of the principal debt. There was no évidence that the 
arrangement was made in settlement of the previous usuiy, and 
the property remaining was more than sufflcient to satisfy the bal- 
ance of the debt EM, that the mortgagor was not estopped to set 
up the usuiy. 

8. Same— Lbx Oontbactus. 

Whether a contract is usurious, Is to be de'ermined by the law in 
force at the time of the making of such contract. 

4. USDBIOUS CONTBACT — SUBSEQUENT IiAV. 

At the time of the exécution of the contract, the rate of interest 
stipulated for therein— 8 per cent.— was usurious. Subsequently a 
law was passed which pennitted persons to stipulate for that rate, 
EM, that payments of interest thereafter, made in f ulfllment of such 
previous contract, were usoTioua. 

5. UsuBT- FicTiTioTJS Pbincipal. 

Where the interest paid, 's in exeess of the légal rate upon the 
amount actually due at the time of payment, it is usurious. 

In Bquity. 

Lincoln, Stephens é Slattery, for complainant. 

Dwbin Word and Jordan d Bettman, for respondent. 

Swing, D. J. From the pleadings and évidence in this 
case it appears that on the tenth day of April, 1863, John 
W. Coleman borrowed of the complainant, John H. B. La- 
trobe, the sum of $25,000 for a period of five years, at 8 per 

•Reported by Messrs. Florien Glauque and J. 0. Harper, of the Cincin- 
nati bar. 

v.6,no.3— 14 
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cent, interest, interest to be paid semi-annually ; that on that 
day he executed and delivered to the complainant his prom- 
issory note for $25,000, payable on the first day of May, 
1868, and also his 10 promissory notes of $1,000, payable 
every six months thereafter, being for the interest on the 
note of $25,000, at the rate of 8 per cent., payable semi- 
annually, and that to secure the payment of said notes John 
W. Coleman and Lucinda A. Coleman, his wife, executed and 
delivered to the complainant the mortgage in the bill de- 
scribed, upoa real estate therein described, situate in the city 
of Cincinnati; that on the first day of July, 1866, the com- 
plainant, to accommodate Coleman, released said mortgage 
as to a part of the premises therein described. It further 
appears that each of said 10 notes of $1,000 each was paid 
to complainant by John W. Coleman. It is also stated that, 
at the request of said Coleman and his executors, the time 
for the payment of said principal sum was extendedfrom 
time to time until the first day of August, 1875. From the 
évidence in the case it appears that at the expiration of the 
first five years for which the loan was made, the time for its 
payment was extcnded by an agreement between the cdm- 
plainant and John W. Coleman for another period of five 
years, he giving his notes for the interest as upon thé orig- 
inal loan; that after that it was extended by agreement 
between complainant and the executors for a period ôf one 
or two years, on the same terms. Upon thèse points, how- 
ever, the testimony is not quite clear. It further 'appears 
from the évidence that John W. Coleman died in November, 
A, D. 1868, but whether he paid the first instalment of inter- 
est under the extension is not clearly shown. The complain- 
ant thinks the notes were given by the executors and paid 
by them, but I think the weight of the évidence would seem 
to show that although the interest was paid by the executors, 
that the notes were gIven by John W. Coleman. From the 
évidence it further appears that the property under mortgage 
was under leases which expired first of May, 1875, Prior to 
this time thô executors had tàken steps to sell the property. 
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and on the fôuTteenth day of June, 1875, a considérable por- 
tion of the property was sold. On the nineteenth day of June^ 
1875, it Beems, from a correspondance between the parties, a 
negotiation commenced in regard to the rèlease by the corn- 
plainant of his mortgage upon a part or ail of the premise» 
mortgaged, upon his receiving a certain portion of his debt^ 
and notes of the purchasers of the property for the balance, 
ïhe correspondence upon Ihis question embraced several 
propositions, but iinally ending in an agreement between the 
parties that complainant, upon the payment to him of $12,- 
500 of the principal of his debt and of the interest due,^ 
would release his mortgage, so far as it related to the prop- 
erty sold. This agreement was consummated on the first 
day of August, 1875, when complainant received iwm the 
executorsthe sumbf $15,000, — $2,500 of whieh was the inter- 
est due at that date and $12^500 upon the principal debt, — 
and released the mortgage upon the portion of the property 
which had been sold, amounting to $18,627.03. Some cor- 
respondence passed between the parties after this date, but 
nothing seems to bave been done in regard to the balance of 
the claim until the bringing of this suit. 

Upon the filing of the bill the défendants answer, in sub- 
stance admitting: the exécution of the note and mortgage as- 
alleged in the bill, but alleging that there had been paid upon 
it up to August 1, 1875, 8 per cent, interest, when by law 
complainant was erititled to but 6 per cent.; that they are 
entitled to bave the 2 per cent, credited upon the principal, 
which reduces the amount due complainants to $4,198.58,, 
with interest from first of August, 1875. 

By the statutes of Ohio at the time of the exécution of the 
note and mortgage in this casé, to-wit, on the tenth day of 
April, 1863, 6 per cent, was the légal rate of interest, nor 
could the parties make a légal contract for interest beyond 
that rate ; and ail payments of interest made beyond that 
rate were to be taken as payments made on account of the- 
principal, and thè courts were fôrbidden to render judgment 
for a greater sum than the balance due after deducting the- 
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excess of interest so paid. By the act of May, 1869, it was 
provided that "the parties to a bond, bill, promissory note, or 
other instrument of writing, for the forbearance or payment 
of money at any future time, may stipulate therein for the 
payment of interest upon the amount thereof at any rate not 
exceeding 8 per cent, per annum, payable annually." This 
act took effect and was in force on and after the first day of 
October, 1869. Prier to the taking^effect of this act, there- 
fore, the parties could not legally contract for and receive a 
greater rate of interest than 6 per cent. Having contracted 
for and received 8 per cent., the excess of 2 per cent, must 
be deemed and taken as payment made upon the principal, 
unless the parties, by their subséquent acts, hâve deprived 
themselyes of, or hâve waived, the right to insist upon such 
application of the excess so paid. And it is claimed by the 
complainants that the agreement and arrangement of the 
first of August, 1875, had this effect ; that by this contract 
there was a full and complète settlement of ail interest which 
had been paid, and an asoertainment of the amount due up 
to that date, and the payment thereof, and a payment of the 
sum of 112,500 of the principal debt, upon the considération 
that complainant would release a portion of bis security, and 
that was done ; and that this was the making of a new con- 
tract, which shuts out and precludes the defence of usury 
which before that time had existed. The défendants insist 
that the agreement and arrangement of the first of August 
did not hâve the effect claimed for it by the complainant; 
and, if it should be held by the court to bave such an effect, 
that the executors had no authority in law to make it. 

This leads us to inquire into the nature and character of 
the transaction of August 1, 1875. Was it a settlement and 
payment of the excessive interest which before that time had 
been paid and agreed to be paid? And was the release of a 
portion of the mortgage promises made in considération of 
such settlement and payment? 

I bave looked through the testimony caref ully, and ï think 
I may safely say that prior to that date no question had arisen 
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between the parties as to whether the rate of interesi paid or 
agreed to be paid was légal or in excess of that allowed by 
the law. It had not been discussed, and certainly suoh a 
question was not discussed upon that day. The only ques- 
tion had been and was, as to the amount of the proceeds of 
the sale the complainant should reçoive upon his releasing 
the property sold, — the complainant desiring to receive the full 
amount of the proceeds of the sale, and the executors desir- 
ing to retain an amount for costs and expansés; and the 
parties finally agreed that the complainant, upon receiving 
$2,500, the interest then due, and $12,500 upon the princi- 
pal, should release the property sold. Nothing was said then 
or during the entire negotiation that the release was in con- 
sidération of a settlement and adjustment of the illégal inter- 
est which had been paid or was then being paid, I think, 
therefore, as a question of fact, that the release was not made 
upon the considération of a settlement and adjustment of 
the excess of interest before and at the time paid. 

This being so, there is nothing in the agreement itself 
which gives it the légal effect of estopping the défendants 
from setting up the usury in this case; and the remaining 
property covered by complainant's mortgage, not being in- 
jured by that released, and being amply sufficient for the 
payment of the balance due complainant, equity does not 
require that it should be so construed. 

It is claimed, however, by complainant's eounsel, that 
admitting the arrangement of August, 1876, didnot estopthe 
défendants from setting up usury, that as to ail payments 
of interest subséquent to the first day of October, 1869, they 
cannot be held to be usurious ; for, by the law then in force, 
parties were authorized to contract for the payment of 8 per 
cent, interest, and, having paid what they might hâve con- 
tracted for, such payments are not usurious. 

If my view of the testimony be correct, that the contract 
for the extension of five years was made with John W. Cole- 
man, it was made before the law of 1869 was passed, and the 
contract itself was usurious, The subséquent payments of 
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intérest were theref ore payments under and in discharge of a 
contract which was, under the law when entered into, an usuri- 
ous contract. The law of 1869 did not legalize usurious con- 
tracts ; it only permitted parties af ter its passage to make 
contracta which before that time were ustirious ; and it is a 
well-settled principle of law that whether a contract is usuri- 
ous must be determined by the law in force at the time of its 
exécution. In both the case of Samyn v. Phillips, 15 Ohio 
St. 218, and that of Mueller v. McGregor, 28 Ohio St. 265, the 
original contracts under which the intérest was paid were 
under the 10 per cent, law, and the payment of the intérest 
subséquent to the time limited by the contracts was a pay- 
ment of that which, if the original contract had continued, 
would hâve been the légal rate of intérest. I think, there- 
fore, that the doctrine of thèse cases cannot apply to the 
présent case, and that the payment of 8 per cent, was in ful- 
filment of a contract usurious when made, and must be held 
to continue so even after the passage of the act of 1869. 

But, aside from this, the rate of intérest which was paid 
was greater than 8 per cent, upon the amount which was 
legally due at the time of its payment; and this latter view 
applies to any intérest paid by the executors after the expira- 
tion of the term of five years extended by the agreement of 
J. W. Coleman. Thèse views render unnecessary any ex- 
amination of the question as to the power of the executors 
under this will. 

It foUows, from the conclusions arrived at, that ail pay- 
ments of intérest involved usury, and .that the excess above 6 
per cent, must be applied as payments upon the principal 
debt, and a decree entered for the payment of the balance 
found due. 
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TiaST Nat. Bank of Hannibal, Missouei, v. Smtth and 
others.* 

S AME V. BiGELo-w and others. 

(Circuit Court, D. Massachusett». Beptember 6, 1879.) 

1. Ctrcdit Court— Jubisdictioh. 

A circuit court cannot entertain a suit where a party, whose légal 
présence in the proceeding la necesaary, cannot be subjected to ita 
jurisdiction. 

a. Necessaet Pabtt— Coepobatioii. 

A corporation is a necessary party to a suit for coUecting moneys 
due for unpaid assessments of ita stock, or for capital once paid in, 
but af terwards improperly divided. 

-8. Same — Natiokal Bank. 

Quoere, -wliether a national bank can maintain a suit m a circuit 
court, other than the district in which such association is establislied. 
—[Ed. 

In Equity. Demurrer. 

B. Wadleigh and F. P. Fish, for complainants. 
; Russell é Putnam, Wm. P. Wilson, and Sidiiey Bartlett, for 
■défendants. 

Nelson, D. J. Thèse cases were argued together and pré- 
sent the same questions for décision. 

The plaintifE is a banking association established in the 
^tate of Missouri under the acts of congress providing for 
national banking associations. It is described in the amended 
bills as "a citizen of the state of Missouri, and located anà 
residing in the city of Hannibal, in said state of Missouri." 
The défendants are ail citizens of Massachusetts. The North 
Missouri Coal & Mining Company and the Pacific, Goal & 
Mining Company are corporations created by the laws of 
Missouri. One of the questions raised by the demurrers, and 
argued with great learning and ingenuity by counsel on both 
sides, was whether a. natioi^l banking association can main- 
tain a suit in the circuit courts of the United States, except 
i*.^e D(rr'Aituirv.IUinoi»é St. Igfuif Bridge Co.fiiiJ'ra, 
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in the district where the association is established. The 
view I hâve taken of the cases renders it unnecesaary to pass 
upon this question, and I allude to it only that it might appear 
the point was not overlooked in this discussion. 

But, assuming that the plaintiff can sue in this court, I am 
of the opinion that one of the other objections raised by the 
demurrers is well taken. The plaintiff's bills, as amended, 
pray in substance that the défendants may be required to ac- 
count for unpaid subscriptions to stock and dividends, received 
ont of capital as assets of the insolvent corporations, and 
that thèse assets may be applied in payment of certain judg- 
ments which the plaintiff bas recovered against the corpo- 
rations. It is too clear to admit of discussion that the corpo- 
rations are necessary parties to suits like thèse. Unless they 
are made parties, they will not be concluded by decrees made 
in the cases on the merits, and the défendants might be called 
upon a second time to account for the same assets at the suit 
of the corporations, or receivers appointed over their afifairs. 
The défendants bave the right to insist that the decree shall 
conclude the plaintiffs, the corporations, and ail other credit- 
ors, and afford a fuU and complète protection against future 
suits for the same causes of action. Such decrees cannot be 
made in suits when the corporations are not parties, or by a 
court having no jurisdiction to require the légal présence of 
thft corporations in the proceedings. Wood v. Dummee, 3 
Mason, 308, 316; Shields v. Barron, 17 How. 130; Ogilvie 
V. Knox Ins. Cu. 22 How. 380; Barney v. Baltimore, 6 Wall. 
280; Davenport v. Dows, 18 Wall. 626; Kendig v. Dean, 97 
U. S. 423; Tremain v. Amory, decided by Lowell, J., in the 
first circuit at Boston, June, 1879. 

The rules which govern the circuit courts of the United 
States in cases like thèse are well settled. The court refuses 
to entertain a suit where a party, whose légal présence in the 
proceeding is necessary, cannot be subjected to its jurisdic- 
tion. Kendig v. Dean; Barney T. Baltimore; Tremain v. 
Amory, vhi supra. 

As the corporations bave not been and cannot be made 



DOEMITZER V. ILLINOIS & ST. LOUIS BRIDGE 00. 217 

parties to thèse suits for want of jurisdietion of the court over 
tbem, the demurrers must be sustaiaed and the bilis dismissed 
without préjudice. 
Ordered accordingly. 



DoRMiTZEB and otbers v. Illinois & St. Louis Bbidob 
GoMPANZ and others. 

(Circuit Vourt, D. Massachusetts. Januarj 29, 1881.) 

1. Cmccrr Court— Jubisdictioh. 

A circuit court has no jurisdietion of a civil action between or- ^ 
dinary parties, either originally or by removal, if any of the necessary 
parties to the controversy on opposite aides are citizens of the same 
State. 

2. Nbcbssary Paett— Corpobation. 

A corporation is a necessary party to a Suit for collecting moneys 
dueforunpaid assessments of its stock, oifor capital once paid in, 
but afterwards improperly divlded. 

8. Circuit Court — Jueibdic ; ron. 

A circuit court cannot entertain a suit where a party, whose légal 
présence in the proceeding is necessary, cannot be subjected to its 
jurisdietion. 

4. Same— Atïacjiment. 

A circuit court cannot attach the property of an absent défendant, 
unless he is an inhabitant of the district where the suit is brought.— 
[Ed. 

In Equity. Demurrer. 

Warren é Brandeis, for complainants. 

Rmsell dt Putnam and Edwin H. Abbott, for défendante. 

Lowell, g. J. Of the points so ably and thoroughly ar- 
gued I shall concern myself with but one. It is generally 
understood to be settledby 2'Ae Removal Cases, 100 U. S. 457, 
and Pacific R. Go. v. Ketchum, 101 U. S. 289, that under the 
statute of 1875, as well as under former acts, circuit courts 
of the United States hâve no jurisdietion of a civil action be- 
tween ordinary parties, whether originally or by removal, if 
any of the necessary parties to the controversy on opposite 
sides are citizens of the same state. It may be said that this 
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p'ôint is not necessary to the décision ofthose cases; but 
the whole discussiou, and the distinctions taken in them, 
were unnecessary unless the law was so ; and it is so an- 
nounced by the chief justice. Before thèse décisions were 
published I had occasion to examine the question, and came 
to the conclusion that, within the reasoning of the case of 
The Sewing Machine Companies, 18 Wall. 553, and of earlier 
cases, thifi miist be the construction, Tremain v. Amory, 
Jane, 1879 (MSS.) and see Donahoe y. Mariposa Co. 5 Sawy. 
163 ; Ruckman v. Palisade Co. 1 Fed. Eep. 367 ; Bailey v. N. 
Y. Sav. Bank, 2 Fed. Eep. 14 ; Ruble y. Hyde, 3 Fed. Rep. 
330. 

It unfortunately is the case that congress has not seen fit 
to entruBt the circuit courts with power to proceed by attach- 
ment of property against an absent défendant unless heis an 
inhabitant of the district where the suit is brought. Toland 
V. Sprague, 12 Pet. 300. A récent statute gives thèse courts 
jurisdiction to enforce a lien npon or claim to, or remove an 
encumbranee or lien or eloud npon the title to, real or per- 
sonal property within the district, though the défendants, or 
some of them, may not be either inhabitants thereof or found 
therein, first giving notice to the absent défendants. St. 
1875, c. 137, § 8; 18 St. 472. But this means a lien or 
title existing anterior to the suit, and not one caused by the 
institution of the suit itself. Thèse courts, therefore, hâve a 
very limited jurisdiction by foreign attachment: an impor- 
tant process, which dérives its very name from the absence 
of the défendant, and which the state courts make use of 
with advantage to plaintifs and without injustice to défend- 
ants. If, then, a corporation ia a necessary party to a suit 
for coUecting moneys due for unpaid assessments of its stock, 
or, which is very similar, for capital once paid in, but after- 
wards improperly divided, this bridge company, which is in- 
corporated by the state of Missouri, of which state the plaintiff 
is a citizen, cannot be summoned in as a défendant in the 
district of Massachusetts. 

XJnder the two récent décisions first above cited, the com- 
pany, if it could be brought before the court in some way, 
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might, by its pleading, or its conduct, show that there. was 
no actual oontroversy between it and the plaintiff, and then 
the court would not lose its jurisdiction. Butit is not hère, 
and cannot be required to corne hère. 

That a corporation is a necessary party to such a suit was 
deeided by Judge Nelson, in this court, in September, 1879, 
(First Nat. Bank qf Hannibal v. Smith, supra, 215;) and this 
bill, in effeçt, asks for a review of that décision. The présent 
proceeding is a creditor's bill to enforce a sort of équitable 
garnishment. Now, I hâve never seen a case of a creditor's 
bill, or a garnishment, when brought under the ordinary 
practice of either law or equity, in which the principal debtor 
was not made a party défendant when it was possible. Of 
course, the défendant may be absent, or eut of reach ; and, 
as I said before, one of the most important uses of a garnish- 
ment is to apply the property of an absent debtor to the pay- 
ment of his debts within the territorial jurisdiction of the 
court; but the usages or the statutes by which the courts 
work out this resuit give them a jurisdiction in rem which 
the statutes of the United States deny to the cii-cuit courts, 
in suits at law or in equity, excepting as aboyé mentioned. 
This distinction must be kept in mind in examining the cases. 
In a court of gênerai jurisdiction, the présence of the debtor 
is admitted to be necessary, but an artificial or eonstructive 
présence, or a supposed contumacy, is substituted for act- 
ual présence; and this is what the circuit courts cannot 
effect. 

The corporation is a necessary party, actual or eonstruct- 
ive, because it will not else be bound by the decree, and the 
other défendants may be twice vexed. It has also the right 
to show that the judgments against it bave been satisfied, or 
that it has the means for satisfying them without further 
assessment. As a rule in equity it may be stated more 
broadly that the suit is one which, if the allégations of the 
bill are true, the corporation was bound to institute; and if 
it fails to do so, it is a necessary party on one side or the 
other of the suit, in order that its rights in its own assets 
may be properly cared for. See Cunningham v. Pell, 5 Paige, 
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607; Spear v. Grant, 16 Mass. 9; WoodY.Dummer, 3 Mason, 
308; Davenport v. Dows, 18 Wall. 626; Lyman v. Bonney, 
101 Mass. 562; Deerfield v. Nims, 110 Mass. 115; Mann v. 
Pentz, 3 N. Y. 422. 

The three cases cited by the plaintiff were ail decided 
under a code which CKpressly makes it discretionaty with the 
judge to order notice to the principal défendant or not. The 
only possible question, therefore, was of the constitutionality 
of the statute. Gihson v. Haggerty, 37 N. T. 555; Bishop v. 
Garcia, 14 Abb. Pr. (N. S.) 70; Lynch v. Johnson, 48 N. Y. 
27. The case of Hatch v. Dana, 101 U. S. 205, did not turn 
upon this point. It appears that the corporation was made 
a party and af terwards dropped ; but no question was raised 
about it. The corporation may hâve made no issue with the 
plaintiff, or ail parties may hâve agreed to the dismissal. 
The question argued and decided was whether ail stockhold- 
ers must be parties. 

I cannot see how it is possible, consistently with the décis- 
ions and the uniform practice, to décide this case in the 
absence of the corporation. If it had been aotually dissolved, 
the case might be différent. There are allégations which 
corne as near to that as truth will permit, I suppose : that it 
has ceased to do business ; that its bridge bas been sold 
under a foreclosure; and that it is defunct "to ail intente and 
purposes." I do not understand this to mean that it is eo 
longer capable of suing and being sued, but that it is dead 
for ail useful purposes as a bridge-owner. If it remains 
subject to process, the facts alleged appear to be immate- 
rial. I infer, from the facts whioh are stated, that it is se 
liable at présent. 

Demurrer sustained. 
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City of St. Louis v. The Knapp, Stout & Co. Company. 

(Oireuit Court, E. D. Missouri. , 1881.) 

1. iHjnNCTioN — Nuisance— Navigable Rivbb. 

A court of equity -vrill not enjoin the érection of a runaway for logs, 
upon the ground that it will divert ih". course of a navigable river, 
unleas it appears that the threatened structure will be a nuisance 
per se. 

2. Nuisance— River. 

A structure in the channel of a river will not necessarily be held 
subject to abatement as a nuisance. 

Pennsylvania v. Wheding Bridge €o. 13 How. 518, 

3. Injunction— Nuisance— Partt to Bill. 

It seems to be well settled that a bill in equity to enjoîn or abate a 
public nuisance must be filed by one who has sustained, or is in dan- 
ger of sustaining, spécial damages. — [Eo. 

On Demurrer to Bill. 

Leverett Bell, for plaintiff. 

George M. Stewart and C. H. Krum, for défendant. 

McCeabt, g. J. The bill avers that the eastern boundary 
of the city of St. Louis is and always has been the middle of 
the main channel of the Mississippi river, and that complain- 
ant is the proprietor of the bed of the river within the city 
limits, and that by its charter the complainant is authorized 
to construot ail needful improvements in the harbor, to cod- 
trol, guide, or deflect the current of the river, and to erect, 
repair, and regulate public wharves and docks; that by 
proper ordinance the lines of the virharf hâve been laid down 
and established upon a certain pièce of real estate in the 
northem part of the city, particularly described in the bill. 

It is further averred that défendant is ereeting a saw-mill 
on its property, and that, for the purposes of hauling logs 
from the river into its mill, the défendant is ereeting a run- 
way for logs, which will extend some hundred feet from the 
western edge of the water of the river, and is driving piles, as 
a foundation for the runway, into the bed of the river east of 
the eastern line of the wharf as established by the city under 
the ordinance af oresaid ; that north and south of the défend- 
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ant's premises portions of the wharf hâve been completed, 
and are being used as landings for boats running on the 
river; that the effect of driving the piles in tlie bed of the 
river and constructing the runway as aforesaid will be to 
divert the navigable water of the Mississippi river from its 
natural course, and to throw it east of its natural location, 
and from along the river bank north and south of said run- 
way and piling. 

It is further averred that the construction of said runway 
will create in front of and upon plaintiff's iinproved wharf, 
as aforesaid, a deposit of mud and sédiment, so that it will be 
impossible for boats and vessels engaged in the navigation of 
the Mississippi river to land at the improved wharf afore- 
said, north and south of the defendant's said premises. 

The prayer of the bill is that défendant, its agents and 
servants be forever enjoined from driving piles and construct- 
ing its runway east of the western water's edge, in front of 
defendant's premises ; and that it be ordered to remove such 
piles as it has already driven there, and ail portion of said 
runway already constructed there by it ; and that the plain- 
tiff hâve such other and further relief in the premises as it 
may be entitled to, etc. 

The respondents demur to the bill, and by their demurrer 
they taise the foUowing questions : First, whether the bill, 
upon its face, shows that the construction of the runway in 
question will intrude upon plaintiff's rights, and cause spécial 
damage; second, whether, upon the allégations contained in 
the bill, complainant is entitled to decree in advance of the 
construction of the runway, and to prevent its completion. 

It will not be necessary, upon the considération of this 
demurrer, to finally décide the first question presented. It 
seems, however, to be well settled that a bill in equity, to 
enjoin or abate a public nuisance, must be filed by one who 
has sustained or is ia danger of sustaining spécial dam- 
ages. It is true that one of many persons, ail of whom hâve 
been damaged by a public nuisance, may bring a bill in 
behalf of himself and ail others who are in like situation, who 
are or may be injured; and it is by no means necessary to 
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joîn in such suit ail persons vrbo hâve sustained in jury; but 
it iis clearly necessary that the complainant should show that 
he bas sustained or is in danger of sustaining indiyidual dani' 
âge. It is, to say the least, doubtfui whether the bill in this 
case brings the complainant \cithin this rule. M. d M, R- 
Co. T. Ward, 2 Black, 485 ; Irwin v. Dixon, 9 How. 10. 

Upon the second question there is less room for doubt. 
The respondents are proeeeded against to prevent a construc- 
tion which, it is averred, will be a nuisance if completed. 
The structure complained of bas not been built, but is in the 
course of construction. The bill avers that, if constructed, 
it will be an obstruction to navigation, and will resuit in 
damage to the complainant. Courts of equity rarely interfère 
by injunction against threatened nuisances. To justify such 
interférence the case must be cleàr; that is to say, it must 
appear that the threatenôd structure will, if erected, be a nui- 
sance ^er 86. If it may or may not become so, a court of equity 
wiU not interpose in advance to prevent its érection, espe- 
cially in a case like the présent, where it appears that the 
structure complained of is about to be erected in the river by 
a riparian proprietor, who has an undoubted légal right to 
place it and maintain it there, if his doing so does not inter- 
fère with navigation, or damage others. Where it can be 
said that it is dnoertain whether the structure, if erected, 
would be an obstruction to navigation, or injurious to com- 
plainant's rights, equity will not interfère. High on Injunc- 
tions, § 488. 

It is true that the bill allèges in gênerai terms that the 
effect of driving the piles in the bed of the river, and construct- 
ing the runway as proposed by respondent, will be to divert 
the navigable water of the river from its natural course, and 
also to cause the deposit of mud and sédiment, so as to pre- 
vent beats from approaching it, or landing at the improved 
wharf provided by complainant. But this is only the expres- 
sion of an opinion or appréhension on the part of the com- 
plainant. The runway, when constructed, may not produce 
the résulta apprehended, and it seems to be well settled that 
it is not enough for the complainant to allège that particular 
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conséquences will follow the érection of the structure com- 
plained of. Such facts mast be stated as will enable the 
court- to say and détermine -whether the allégation is well 
founded. Adama v, Michael, 38 Md. 123 

It is very clear that a public navigable stream must remain 
free and unobstructed, and that no private individual has the 
right to place any permanent structure within the navigable 
channel. Atlee v. The Pkt. Co. 21 Wall. 389 ; StaU of Penn- 
tylvania v. Wheeling Bridge Co, 13 How. 518. 

If the respondent proceeds to construct the runway as 
proposed, it does so at its own risk, and must understand 
that, when the same is completed, if it proves to be an 
obstruction to the free navigation of the Mississippi river, or 
a spécial injury to the rights of others, it may be condemned 
and removed as a nuisance. But it is not every structure in 
the channel of a river that will be held to be subject to abate- 
ment as a nuisance. In the Wheeling Bridge Case, supra, a 
bridge acrosB the Ohio river, constructed without authority 
from congress, though held to be a nuisance as originally 
constructed, was allowed by the suprême court to remain, 
upon the condition that there should be constructed a suita- 
ble and practicable draw, so as to afford reasonable facilities 
for the pa,ssage of vessels. 

My conclusion in this case is that an injunction cannot 
be granted upon the allégations of the bill, and that the 
demurrer thereto must be sustained. The right to proceed 
against the respondent for erecting a nuisance within the 
navigable channel of the river will remain to any person or 
persons having a right to institute such proceedings, in the 
event that the structure, when completed, shall prove to be a 
nuisance. 
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BucKMAN by her next friend, etc., ». Buokma» and otliera. 
(areuit Court, D. Nma Jertey. March 23, 1881.) 

1. Delivbrt oï Dbbd — EviDBiicB OF Ihtbntion. 

It is not necessary, in order to constitute à dellvéry of a dfled, thai 
it should be in foct banded over to tbe grantee, or tb a person in trust 
for him ; but, where there is no actual handingover of the deed, some 
act must be done, or word spoken, to indicate Bucb an inteut, in oïder 
to make it effectuai. 

2, SaMS — HUBBAND AND WlWB. 

EM, therefffre, where a married man procured a mortgage to té 
' taken in the name of a third person, and caused tbe same tb te as- 
signed to Msirifeibut retained possesBion and control of bqth tbe 
mortgage and assignment, that the mère promise to give the s^me to 
bis wife did not constitute a delivery. — [Ed. 

In Equity. On Bill, etc. 

NrxoN, D. J. This is a suit for the foreclosnre of a mort- 
gage, originally brought in the court of chancery of New Jer- 
sey by Margaret Euckman against James H. Marley, John 
P. Brylan, and the husband of the complainant, Elisha Euck- 
man, and removed into this court on the pétition of the dé- 
fendant Buckman.* 

The bill allèges that in the month of September, 1878, the 
défendant Marley applied to Elisha Euckman for the loan of 
$5,000 on mortgage; that the loan was made, and in order 
to secure it the said Marley and wife executed a bond and 
mortgage to the défendant Brylan, bearing date September 
28, 1878, and that shorlly afterwards the said Brylan made 
and executed an assignment of the same to the complainant, 
whereby the title to the bond and mortgage became vested in 
complainant. It further sets forth that the bond, mortgage, 
and assignment were not in the possession of the complain- 
ant, but were in the possession of the- défendants Euckman 
and Brylan, or one of them; that she was entitled to the 
same, and the money due thereon, as her separate estate, 
and prays that Euckman may be decreed to pass over to the 
complainant the original bond and mortgage, and assignment, 

*See 1 FED. Rep. 367; Id. 587. 
v.6,no.3— 15 
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if in his possession or under his control ; that the same de- 
cree may be entered against Brylan, if they should be in hia 
possession or under his control; and that Marley may be 
decreed to- pay the mortgage debt and aèorued intereat to 
the complainant, and may be protected by the decree of the 
court from the bond and mortgage, if they should not be 
in the hands of the complainant to be surrendered and can- 
celled on the payment and discharge of the same. 

The défendant Èlisha Euckman, in his answer, admits the 
loan of $6,000 by him to Marley, and the exécution of the 
boi^d and mortgage to Brylan to secure the payment thereof ; 
and also the exécution of an assignment of the same to the 
complainant ; but he claims that he retained the possession 
of the papers; that they were never delivered to the com- 
plainant ; that no gif t was made by him to her, nor intended 
to be made ; and that after she deserted his bed and board, 
to-wit, about the teath of March, 1879, he surrendered the 
assignment, -which had beeUi formally made to the complain- 
ant, to Brylan, to be destroyed, and also delivered to him the 
bond and mortgage, in considération of which Brylan gave to 
him his promissory note for $5,000, payable in one year from 
September 27, 1878, — the date of the mortgage, — and thathe 
had no further interest in the same. Âlthough hundreds of 
pages of testimony hâve been taken, the only question in the 
case is whether the complainant is the owner of the bond and 
mortgage on which the suit is founded. If she is not, her 
action muet fail, whoever else the owner may happen to be. 
And this question is determined when we ascertain whether 
the complainant has shown a sufficient delivery to render the 
assignment effectuai to vest in her the title to the mortgage. 
The complainant herself bas been examined, and I hâve care- 
fuUy read her testimony upon this point. It falls short of the 
légal requirements in such a case. She does not prétend that 
the papers were ever in her possession or delivered to her. 
The most that she claims is that they were promised to her. 
The substance of her évidence is that Ruckman, her husband, 
told her on several occasions that he would make such a loan 
for her benefit ; that be afterwards informed her he had done 
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so, and that tlie inortgage was hers, and that after theîr sép- 
aration he promised to send it to her, but never did so. 

It is not insisted that in order to oonstitute the delivery of 
a deed it is necessary that it should be in fact handed over 
to the grantee, or to a person in trust for him ; but where there 
is no actual handing over of the deed some act must be done, 
or woxd spoken, to indicate sueh an intent, in order to make it 
effectuai. Its mère exécution, or putting it on record after 
exécution, without the knowledge of the grantee, is not suffi- 
cient. Washburn says : "A delivery of a deed is as essential 
to the passing of an estate as the signing; and so long as 
the grantor retains the légal control of the instrument, the 
title cannot pass any more than if he had not signed the deed. 
* * * So long as the deed is within the control of the 
grantor, and subject to bis authority, it cannot be held to bave 
been delivered." 3 Wasfhb. E. P. 577, 680. To the same 
effect are the cases of Crawford v. Berthoff, Saxton, 487; 
FoUey v. Vantuyl, 4 Hal. L. 158; and Cannon v. Cannon, 11 
C. E. G. 319. I can find no évidence tending to show that 
the bond, mortgage, or assignment was ever ont of the posses- 
sion or control of the défendant Ruckman, or that he ever 
performed an act indicating an intent to make a delivery of 
them to the complainant. A naked voluntary promise is not 
enough to support a gift of a chattel, unless it is foUowed by 
some performance. 

Pailing to establish any title to the mortgage, the bill of 
complaint must be dismissed. 
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Douglas, by lier next friend, etc., v. Bdtleb and another. 
(Oircuit Gowt, D. New Jersey. March 15, 1881.) 

1. Eqtjitt Phacticb— Buit bt Maebied Woman— Hdsband a Paett 

TO THB StriT. 

In a suit by a married woman, the husband should be joined in ail 
cases where they hâve no antagonistic interests ; but if it be other- 
wise, slie should file her bill by her next friend, and make her hus- 
band a party défendant. 

Birn v. Heath, 6 How. 248. 

2. Bamb — Amendaient. 

Buch defect of parties may be cured, however, by amândment. 
Johnson V. VaU, 1 McC. 426. 

3. Tax Saie— Rédemption— Tbndbb. — [Ed. 

In Equity. On Bill, etc. 

F. C. Lowthorp, Jr., for complainant. 

James Buchanan, for défendant. 

Nixon, D. J. This bill was originally filed în tbis case by 
a husband and wife against the défendant, to compel a sur- 
render of the title and possession of certain real estate, situate 
in the city of Camden, New Jersey, to the wife, as her sepa- 
rate property ; and at the outset we are met with the objection 
that the bill is fatally détective for the want of proper parties. 
The coiinsel of the défendant Butler insists that the correct 
practice in equity does not allow the wife to make her hus- 
band a co-complainant, but that she should hâve sued by her 
next friend, and brought in her husband as a défendant. The 
old rule in such cases was to permit the wife to join her 
husband with her in the action — although there was no 
prayer for his relief — in ail cases where the husband and 
wife had no antagonistic interests; but where thèse were 
likely to arise in the proceediugs, the wife was required to 
file the bill by her next friend, other than her husband, and 
to make the husband a défendant. 

This rule was expressly sanctioned by the suprême court 
in Birn v. Heath, 6 How. 248, in which it is said: "Where 
the wife complains of the husband and asks relief against 
him, she must use the name of some other person in prose- 
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cuting the suit; but where the acts of the husband are not 
complained of, he would seem to be the most snitable person 
to unité with her in the suit. This is a matter of practice 
within the discrétion of the court," etc. Bai the objection 
is not reckoned of much practical importance, as ail the au- 
thorities agrée that, where such a defect in the parties is 
brought to the attention of the court, the practice is not to 
dismiss the bill, but to give permission to the wife to amend 
by adding a next friend, and making the husband a défend- 
ant. Johnson v. Vail, 1 McC. 426. 

As the leamed counsel for the défendant came into the case 
af ter the final hearing, and was permitted, by the courtesy of 
the counsel of the complainant, to file a brief in reply to bis 
brief, it was not, probably, within his knowledge that such 
permission was craved by the complainant at the hearing, 
and granted by the court; and that, subsequently, John 
Cruikshank, on his own application, was allowed to enter his 
name in the suit as the next friend of Mary M. Douglas — 
the husband, Eobert J. Douglas, being made a défendant. 

The bill of complaint is filed by Mary M. Douglas, by her 
next friend, against Dempsey D. Butler, claiming that before 
the first day of November, 1872, she was the owner in fee- 
simple of two separate tracts of real estate in the said city of 
Camden,with a number of tenement-houses standing thereon, 
of the value of $7,000 or |8,000; that, residing out of the 
state, she had the property placed in the hands of an agent, 
to lease the bouses and collect the rents; that about the sev- 
enth of Pebruary, 1873, she reeeived a letter from her agent 
stating that the tenants refused to pay to him any more 
rent, the défendant Butler having served notice Upon them 
that he claimed the rents as the purchaser of the property on a 
public sale made by the city for non-payment of the taxes ; that 
the complainant's husbaruî, on her behalf, immediately went 
to the city of Camden, and had an interview with the défend- 
ant Butler, and requested from him a statement of the amount 
of money, including ail costs and expenses, paid by him on 
said tax sales, with the expressed désire and purpose of pay- 
ing the f uU amount of the claims of the défendant ; and that 
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ihe refused to comply with said request, not only upon that 
occasion, but upon several subséquent interviews had during 
the monthsof March and April foUowing.whenhe was visited 
for the like purpose. 

The bill also allèges that on or about the fifth of May, 

1873, the complainant, in company with her husband and 
one George Greeley, had another interview with the défend- 
ant in the city of Camden, having first obtained from the 
receiver of taxes a statement of the amount for whicii the 
property had been sold for taxes, and the several sums paid 
by the défendant, and then tendered to him in the présence 
of said witnesses $350, and requested him to take therefrom 
ail sums due to him by virtue of the tax sales, and to release 
and surrender the said real estate, and that the défendant 
refused to accept the said money, or any part thereof, or to 
release and surrender the said property; that another tender 
was made to the défendant in the présence of James and 
Tobias Johnson about the sixth day of October, 1874, of the 
8um of $600, and still another of the thirty-first of October, 

1874, by G. A. Bergen, Esq., on behalf of complainant, and 
in présence of George W. Humphreys, of the sum of $500, 
both of which were refused by the défendant, he alleging in 
both instances that the amounts so tendered were not suffi- 
cient to cover his payments and expenses, and at the same 
time refusing to give to complainant any statement of what 
sums he had paid and expended on account of the said real 
estate. 

The bill further allèges that the complainant had been al- 
ways ready and willing, and was still ready, to pay to défend- 
ant ail amounts of money required to redeem said property, 
and prays that the défendant naay be decreed to surrender 
the possession of said real estate and promises; to release 
and quitclaim ail the defendant's (Butler's) right, title, and 
interest therein, acquired by virtue of said tax sales, and to 
pay to complainant an amount equal to ail the rents and 
profits accruing and received from said real estate from Feb- 
ruary 7, 1873, in excess of the amounts for which the prop- 
erty was sold for taxes. 
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The answer of the défendant Butler, în substance, dénies 
the title of the complainant to the real estate described in the 
bill, and the tenders claimed to hâve been made to the de- 
fendant, or, at least, their légal sufficiency. He also claims 
the right to continue to hold the several lots of land by vir- 
tue of certain tax titles acquired at the times specificially set 
forth. It is important to observe the dates when his title be- 
gins to run, as it bas an important bearing upon the question 
of the tenders alleged to bave been made at dififerent times. 

(1) The two lots on the north side of Cherry street, 60 feet 
front and 100 feet deep, by deed or déclaration of sale dated 
February 27, 1862; the same being sold to the défendant for 
the term of 125 years for the sum of $32.50, amount due 
from Elizabeth Thomas, then owner, for unpaid taxes as- 
BBssed thereon. 

(2) Two frame houses and lots of land, siluate Nos. 
230 and 232 Spruce street, 60 feet in front by 200 feet, to 
Cherry street, by déclaration of sale dated November 29, 
1872; sold as the property of John S. Bundick, agent, the 
owner, or reputed owner, for the term of 50 years, for $41.95, 
the amount due for taxes, etc., for the year 1871. The half 
of said lot, lying on Cherry street, is the same premises as 
those described ih the above déclaration. No. 1. 

(3) A lot of land at the north-east corner of Newton ave- 
nue and Chestnut street, by déclaration of sale dated No- 
vember 29, 1872 ; sold as the property of Mary M. Douglas, 
for the term of 15 years, for the sum of $21.03, the taxes, 
interest and oosts for the year 1871. 

(4) One other lot of land, situate at the north-east corner 
of Chestnut street and Newton avenue, triangle, by deed 
dated March 27, 1873; sold as the property of Mary M. 
Douglas, for the term of 300 years, for $9.45, the amount 
due for culvert assessment for the year 1870. 

(5) One other lot, situate as aforesaid, 100 feet on Newton 
avenue and 75 feet on Chestnut street, by deed dated Febru- 
ary 27, 1874; sold as the property of Mary M. Douglas, for 
the term of 100 years, for $22.79, due for taxes, etc., for the 
year 1872. 
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(6) A lot of land at the north-east corner of Chestnut 
Street and Newton avenue, triangle, by deed dated October 

26, 1876; sold as the property of Mary M. Douglas, for the 
term of two years, for $18.71, for taxes, etc., due for the 
year 1874. This appears to be the same lot as No. 4, above 
described. 

(7) Three frame houses and lots of land, situate at Nos. 
1020, 1022, and 1024 Newton avenue, by deed dated Novem- 
ber 29, 1872; sold as the property of Mary M. Douglas, for 
the termof one year, for $36.90, due for taxes, etc., in 1871. 

(8) The same lots lastly described, by deed dated March 

27, 1873; sold as the property of Mary M. Douglas, for the 
terni of 300 years, for the sum of $17.40, the amount due on 
assessment for culvert in 1870. 

(9) The same lots, by deed dated October 26, 1876, again 
Bold as the property of Mary M. Douglas, for the term of two 
years, for $36.29, amount of taxes, etc., in 1874. 

(10) A lot of land on the west side of Broadway, 40 feet 
north of Chestnut street, being 98 feet in front and 60 feet in 
depth, by deed dated January 2, 1873 ; sold as the property 
of Mary M. Douglas, for the term of 90 years, for $41.25, 
taxes assessed for the year 1871 ; and again sold October 26, 
1876, as the complainant's, for the term of two years, for 
$40.31, amount of taxes, etc, for the year 1S74. 

The défendant further claims that he has paid for taxes and 
assessments, on the several lots thus held by him, as foUows : 
On the twelfth of January, 1874, to A. Hugg, city solieitor, 
$32.77, for taxes on the lots described above, in No. 7, for the 
year 1872 ; and on the twenty-first of January, 1874, the fur- 
ther sum of $4.30, for culvert assessment. On the first of 
August, 1S74, to A. C, Jackson, receiver of taxes, $21.84, the 
taxes on Nos. 1 and 2 for 1874, less 5 per cent, for prompt 
pajment; and on the twenty-second of September, 1874, to 
A. Hugg, city solieitor, the further sum of $36.77, the taxes 
assessed on the same property in 1873. On the twelfth of 
January, 1874, to A. Hugg, city solieitor, $36.56, for taxes, 
etc., for 1872, on the above-described lot in No. 10. On the 
twelfth of January, 1876, to A. Hugg, city soliciter, $17.59, 
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for taxes and costs for 1872 on the real estate described in 
3, 4, 5, and 6, at north-east corner of Newton avenue and 
Ghestnut street. On the twelfth of January, 1874, to A. C. 
Jackson, tax reeeiver, |58.25, taxes on ail the above -described 
lots, except Nos. 1 and 2, for the year 1873. On the twenty- 
lirst of April, 1874, to Alfred Hugg, solicitor, $72.58, for 
paving Newton avenue, between Broadway and Ghestnut, in- 
cluding interest, costs, and expenses. 

The défendant, in his answer, further avers that he has 
always been ready and willing, and is now ready and willing, 
to surrender ail right and claim to the said real estate' to the 
owners thereof, upon being re-imbursed the purchase money 
paid by him to the city of Camden, and interest at the rate 
of 12 per cent, per annum, and ail' expenses and charges 
necessarily incurred in regard to said property. 

After such voluntary offer by the défendant not much 
remains to be done in the case except to ascertain (1) who 
are the owners of the real estate in eontroversy, and (2) what 
sum remains due to the défendant for the money paid for 
taxes and assessments. 

As to the first question, thé évidence shows clearly that the 
complainant, Mary M. Douglas, is theowner. She puchased 
the lots on Spruce and Cherry streets of James H. Tucker and 
wife, by deed dated September 8, 1868, and duly reeorded, 
in which the grantor claims to hâve been the son and only 
heir at law of his father, Samuel Tucker, the former owner. 
There is nothing to impeach this title except the allégation 
of the défendant Butler that the said James once told him 
that he was not the son of Samuel, and that his only heir 
at law was a nièce, one Mary Laurens. Ail the testimony 
upon the subject is mère hearsay, which has no weight 
against the prima facie évidence of the deed. James H. 
Tucker was within reach of the défendant, who ought to 
hâve proved the allégation by him, if it were a fact capable 
of proof. She became the purchaser of the lots at the corner 
of Newton avenue and Ghestnut street by deed from Edward 
Miller and wife, dated December 7, 1868, and duly reeorded. 
There was an attempt to invalidate this title by alleging that 
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the real estate was in fact the property of tfae complamant's 
husband, Eobert J, Douglas, although the deed had, for 
fraudulent purposes, been taken in the name of the wife; 
that it had been seized under a writ of foreign attachment 
issued against the husband for his debta, and his interest 
therein sold by auditors appointed in the attachment' pro- 
ceedings, and a title given to other parties. But there was 
no évidence to support thèse allégations in regard to the 
ownership of the husband, and it is hardly necessary to say 
that the wife's title cannot be successfully defeated, except by 
some proceeding in -which she is a party, and has the right 
and opportunity to be heard. 

We are, then, brought to consider whether the complain- 
ant, as owner, has the r-ight to redeem the property described ; 
and, if so, what amount of money is necessary to be paid for 
the rédemption. The sixty-fourth section of the act to revise 
and amend the charter of the city of Camden, approved Feb- 
ruary 14, 1871, (Pam. L. 1871, p. 210,) makes ail taxes and 
assessments a lien upon the real estate for five years after 
the same shall hâve been assessed, and authorizes the city 
council, on failure of the owner to pay and satisfy the fuU 
amount of such tax or assessment, to sell the premises at 
public auction for the shortest time, not exceeding 100 years 
for unimproved property, and 50 years for improved prop- 
erty, and to exécute, under the seal of the city, a déclaration 
of sale to such purchaser. The sixty-fifth section reserves to 
the owner the right of rédemption, within two years from the 
date of sale, on the payment of the purchase money, with 
interest at the rate of 12 per cent, per annum, to be com- 
puted from the day of sale, and ail the expenses and chargea 
necessarily incurred thereon by the purchase aforesaid. 

The bill of complaint contains several vague allégations 
about tenders by the husband of the complainant in her 
behalf, but only two are specifically stated, — one on the fifth 
of May, 1873, and the other on the thirty-flrst of October, 
1874, — both of which are within two years of the date of sale 
•of ail the property, except the lot on Cherry street, which 
the défendant claims to hâve purchased February 27, 1862, 
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on a tax sale for taxes assessed against one Elizabeth 
Thomas. Bat the évidence olearly shows that the former 
owner redeemed the lot some years before the complainaint 
became the purchaser, and that the fraudulent claim of the 
défendant bas been made possible by the fact that Butler bas 
become the administrator of the estate of Elizabeth Thomas, 
and as such bas and keeps control of the papers, which prove 
that the lot was duly redeemed. 

The tenders, then, being in time, were they légal in form 
and sufficient in amount? I do not inquire into the tenders 
which the testimony shows were made in the présence of the 
two brothers, James and Tobias Johnson, — the first, of $350, 
in the month of February, 1873, and the second, of $600, on 
the sixth of October, 1874, — because the proof cannot be 
broader than the allégations of the bill, and I am not able to 
find anything in the bill, in regard to tenders at tbose dates, 
definite enough to put the défendant upon bis defence. But 
the eomplainant charges that on the fifth of May, 1873, she 
and her husband and one George Greeley found the défendant 
in the city of Camden, and then and there counted out to him 
$350, and requested him to take from that sum enough to 
re-imburse himself for the money he had paid for taxes and 
assessments on the real estate of the eomplainant, which he 
then held by tax title, and that the défendant declined the 
offer, assigning, as bis only reason, that the sum was not 
enough; and that on the thirty-first of October, 1874, she 
again tendered to him $500, by the hands of her authorized 
agents, C. V. Bergen and George W. Humphries, which was 
also rejected. Both of thèse tenders are proved by the par- 
ties who are stated to bave witnessed or participated in them. 
Not only were the tenders légal, but the amounts were amply 
sufficient for any sums due when they were respectively made. 
It requires no very serions analysisof the dates of the purchases 
and payments, as claimed by the défendant in bis answer, to 
prove this. Less than $200 were due him in May, 1873, 
when he refused $350 as insufficient; and if the $500 ten- 
dered in October, 1874, should be applied to lawful pur- 
chases and payments after May 5, 1873, such sum was 
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largely in excess of any amount that the défendant had ex- 
pended for taxes and assessments paid since that date. 
There must, therefore, be a decree for the complainant, with 
costs, and a refererence to a master for an account. 

Unless it can be satisfactorily shown that the défendant is 
pecuniarily responsible for the rents that are accruing, I will, 
on the application of the complainant, appoint a receiver to 
collect them, and to take charge of the property during the 
aceounting. 

I inf er from the testimony of the défendant himself that he 
has allowed the premises to get sadly ont of repair. It is 
rarely that a case falls under the observation of the court 
■where the conduot of the défendant has been more uncon- 
scionable. Since he became the purchaser his whole thought, 
evidently, has been to perpetuate his control. He has allowed 
the taxes for which he was responsible to remain unpaid from 
year to year, and has caused the property to be sold and 
resold for their payment, and in ail cases has become the pur- 
chaser for longer or shorter periods of time, as if by suôh 
methods he could increase the sums to be paid for the ré- 
demption of the premises. He must be held accountable for 
the rents and income since the tender, if not for what the prop- 
erty would hâve produced with reasonable and proper dili- 
gence. The order of référence should direct the master to 
ascertain and report, not only the amounts and dates of pay- 
ments of the défendant on account of the property, but also 
the particular years for the non-payment of the taxes of 
which the real estate was sold; and, further, the amounts 
and dates and receipts of rents from the respective lots. 
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United States ex rel, Southern Bxpbess Co. v. Mbmphis & 
LixTLE EooK E. Co. and others. 

(Oircuit Court, W. D. Tennessee. March 8, 1881.) 

1. CoNTEMPT op Court— Bkbach of Injukctiok— Pokbign Cobpora- 
TioN— Fine. 

TJnder the statutes of the United States a corporation may be flned 
for a breach of an injunction, and the court is not limited to proceed- 
ings against the individual directors or other responsible agents. And 
where a foreign corporation is doing business in another state, in 
which the courts of the United States acquire jurisdiction over it to 
issue an injunction, it is proper to punish a contempt of the court's 
authority by a fine, as well against the corporation itself as the sub- 
ordinate agents found within the jurisdiction. 

In Equity. 

Eule to show cause why they should not be punished for 
contempt of court, by the violation of an injunction, was issued 
against the Memphis & Little Eock Eailroad, Company, an 
Arkansas corporation, doing business in Tennessee, and cer- 
tain designated officiais and agents, who, being served with 
the rule, ail appeared and answered, including the corpora- 
tion. It appeared that on a bill filed by the Southern Express 
Company an injunction wasgranted, among bther things, for- 
bidding discriminations against the plaintiff, and directing 
not more than a certain rate should be charged for express 
freight between Memphis and Little Eock. The injunction 
■was properly served, but the railroad company oontinued to 
charge a greater rate than it specified, and refused the plain- 
tiff's freight without payment of the overcharges. There was 
much proof taken, but the facts on which the court acted were 
Bufficiently stated in delivering judgment. The défendant 
company moved at the same time to dissolve the injunction, 
among other causes, for the reason that the published act of 
the Arkansas législature, on which the court acted in deter- 
mining the rates, was never, in fact, passed, and after the 
contempt proceédings were ended the injunction was modi- 
fied in accordance with that fact. There was shown by the 
évidence of the telegrams and orders issued by the company, 
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or some one acting for it, a vacillation between a direction 
to obey the injunction and one to disobôy it outright ; but the 
gênerai resuit was to charge the rate fixed by the injunction, 
but to increase it by adding charges for f erriage over the river 
at Memphis, and bridge toUs over the river at Little Eock, 
■which extra charges had never before been made separately 
to the plainti£f or other shippers, but were included in the 
tariïï rates. 

■F. E. Whitfieid, T. B. Turley, and Qeo. GiWiam, for rela- 
tors. _ 

B. G. Brown, R. J. Morgan, anà W. G. Weatherford, for 
respondents. 

HàMMOND, D. J., (prally.) There is no doubt whatever on 
the proof that this injunction has been violated, and that de- 
liberately, either because it was supposed this court had no 
jurisdiction, which had beei: ruléd against the défendant cor- 
poration, or because it ,was supposed that it could be circum- 
vented by offering a prétest for the misconstruction of its 
plain language. Advice of counsel is no excuse, and, unfor- 
fortunately, we bave not a hold now on the individuals who 
instigated the violation, nor any definite proof as to the par- 
ticular persons responsible for the orders and telegrams un- 
der the authority of which the breaches were committed by 
the subordinate agents of the company. I appreciate the 
position thèse agents oqcupy, and the dilemma in which they 
were placed. On the one hànd they had the unambiguous 
and plain command of this court, and on the other that of 
their superiorsj to whom, génerally, obédience is a duty, and, 
perhaps, always ;a necessity, when considered in relation to 
the :probable lossiof their employment, for disobedience. 
Notwithstanding this, there can be no question that at ail haz- 
ards of siach losses it was their duty to obey the injunction. 
I-.shauld be satisfied with - a reprimand, and the penalty of 
CQsts, if it did not appear in the évidence that thèse young 
mgn, in the language of thô telegrams and affidavits, "were 
not afraid" to ;''take. the regponsibility" of violating this in- 
junction, and, but f or, their diàobedience of it, ita violation 
by the other0 woïild bave béen impossible. The route-agent 
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and messenger are, therefore, fined $50 eaéh, and will stand' 
committed to the ]'ail of Shelby oounty till the fine and costs 
are paid. The gênerai manager shows satisfaotorily, I am 
glad to say, that he was in Texas, and neither signed iioi' 
authorized the telegrams which directed disobedienee of the 
injunction, and which some parties, unknown to this oourty 
sent in his name, without his knowledge- or consent. He ad- 
vised and counselled obédience when firat he had knowledge 
of the injunction. He is discharged. So the other agents 
responding to the raie to show cause may be discharged. 
They only ref used to act at the request of the ïelators in git- 
ing orders to the two agents already fined, who were willing 
to take the responsibility. It is not neeesSary to détermine 
whetber they bad superior autbority which would bave beétf 
recognized by the guilty respOndents, becaiise they simpiy; 
did nothing and declined to interfère. 

As to the corporation itself, I am satièfied it may be piin'' 
ished under our statutes by a fine, and tliat tbe court is not 
confined to the remedy against the directors individually, or 
such other responsible persons as may be discovered as tbe 
authors of the telegrams and orders. In England it is or 
was not usual to punish a contempt by a fine, even in thô= 
case of nalural persons. They were "to stand committed tô 
Wbitecross-street prison." The ordeir gavé spécifie diïec- 
tions for purging the contempt where the case irequired, and 
the imprisonment continued until they were compliéd withl' 
It was sometimes required that this imprisonment shouldiast 
until a môney award, in the nature of compensation, was 
paid to the party injured ; but I do not find, in the limite'd' 
investigation I hâve been able to make during thèse proeeéd- 
ings, that a fine was ever imposed in the nature of a penalty 
to the crown, though it may be so. Obédience to an injunc-: 
tion against privileged persons and corporations was sonie- 
times enforced by séquestration, which placed the propetty 
of the contemnor in custody until obédience was given. 2 
Dan'l, Ch. Pr. (5tb Ed.) 1685, 1687; 2 Bish. Cr. L. (6tb Ed.y 
§§ 241, 273; Spokes v. BmhuryBoard of Health, L. E; IBq.' 
42, and cases cited by thèse authorities, Our Eovised'Stat- 
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utes, taken from the act of March 2, 1831, c. 99, and prior 
acts of congress, hâve prescribed the mode of punishment, 
and directed that it shall be by fine or imprisonment, and 
this opérâtes as a négation of ail other modes of punishment. 
Contempts may also be punished by information or indict- 
ment, in which case the punishment is limited to a fine of 
not more than $500, or imprisonment not more than three 
months. Rev. St. §§ 725, 5399; 4 St. 488; Ex parte Robin- 
son, 19 Wall. 605 ; 2 Bish. Cr. L. § 267. 

It is constant .praetice to punish corporations where, they 
are amenable to the criminal law, by fine. Mr. Bishop says 
that although "a corporation cannot be hung, there is no 
reason why it may not be fined for the same act which would 
subject an individual to the gallows." 1 Bish. Cr. L. (6th Ed.) 
§ 423. It is usual, in contempt proceedings, to arraign the 
individual agents, and that is the better way, perhaps, where 
it oan be done and is effectuai; but, although I bave found 
no case imposing a fine on the corporation itself, and diligent 
counsel say they find none, I do not hesitate to hold that it 
can be done, and should be in proper cases. Hère the head- 
quarters are in an adjoining state, where the parties — who- 
ever they were — directing a violation of this injunction réside, 
and I am not satisfied that our authority is vindicated by the 
fines imposed for their individual offence upon the compara- 
tively innocent young men who are the subordinate agents 
in the exécution of orders for which the corporation itself is 
fairly responsible. It is hère by service of notice in a manner 
that would be amply sufficient to give this court jurisdiction 
to render a money decree in a civil suit, and, moreover, hâve 
appeared formally and answered the rule. The corporation 
itself is therefore fined the sum of $250, and the costs of this 
proceeding. 

I hâve taken into considération the mitigating circum- 
stance that the injunction imposed a restriction as to rates 
which was not authorized by law; the published act of assem- 
bly ôf the state of Arkansas, upon the authority of which 
the injunction was granted, having turned out to be not a valid 
law, it not having been in fact enacted in both houses of the 
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assembly, as appears in proof. But for that circumstance I 
Bhould impose a heavier fine. I do not find in the case that 
good will and fair intention which in cases of wrongful in- 
junctions sometimes reduce the offence so that the court is 
satisfied with the penalty of costs, The case requires more 
than this to sustain the dignitj of the court against wilfal 
breaches of its authority. 
So ordered. 



Cboss and others v, Moboak and others. 

(Uircuit Cowt, J). Nm Jeney. Marcli 22, 1881.) 

1. EQumr Pbaotice— Ambitoment — Anbweb. 

Leave to amend an answer, in a suit to foreclose a mortgage, bjr 
the insertion of an additional fact, refused, where such fact was 
known to the défendant at the time the answer was flled.— [Ed. 

On Bill to Foreclose, etc. 

Nixon, D. J. This is an application to the court to allow 
one of the défendants to amend his answer. 

The bUl was filed to foreclose a mortgage executed origi- 
nallyby one Joseph Cross, Jr., to Joseph Cross, to seeure the 
payment of $3,500. After the due exécution of the encum- 
brance, the mortgaged premises were sold to one James E. 
English, "who assumed the payment of the mortgage as a part 
of the considération money. English, in tum, coùveyed the 
property to Anthony Q. Keasbey and Edward A. S. Man, as 
joint tenants, who also assumed the payment of the same. 
Keasbey and Man, holding the property as trustées for cer- 
tain creditors, transferred it to J. Pierpont Morgan, who, in 
the deed of conveyance to him, also assumed the payment of 
the mortgage as a part of the considération of the transfer. 
The exeoutors of the mortgagee filed a bill against the . said 
Morgan and others, praying therein not only for a decree of 
foreclosure, but also that the said Keasby, Man, and Morgan 
might be respectively decreed to pay the deflciency, if the 

v.6,no.3— 16 
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proceeds of sale of the mortgaged promises sliould not be suf- 
ficient to pay the amount due on the mortgage, with interest 
and costs. 

In answering the bill, the défendant Morgan admits that 
the premises were conveyed to him by Keasbey and Man, 
and that the deed contained a clause to the effect that he 
asBumed and agreed to pay ofF and discharge the mortgage, as 
a part of the considération thereof ; but allèges that the said 
land had been conveyed to Keasbey and Man in exchange 
for other land of equal value by them held as trustées under 
a certain agreement, dated March 14, 1873, entered into by 
one William J. Pollock, as party of the first part, Drexel, 
Morgan & Co., party of the second part, Addison Brown, 
party of the third part, Morton, Bliss & Co., party of the 
fourth part, and A. Q. Keasbey and Edward A. S. Man, party 
of the fifth part, -wherein it was, among other things, agreed 
that the title to certain premises should be taken by Keasbey 
and Man, as trustées, to hoid the same upon trust, to sell and 
dispose thereof in a certain manner and upon certain terms 
in the said agreement provided for, and to distribute the pro- 
ceeds of the sale to certain persons in that behalf , in the said 
agreement meutioned, with power and authority to the trus- 
tées to cause the premises to be laid out in streets and lots, 
and to make the necessary exchanges of land to effect the 
same; that the béfore-mentioned eonveyance by English to 
Keasby and Man was received by them as such trustées, and 
not otherwise;- and in the performance on their part of a 
previous agreement, before made by the said Pollock, as the 
owner of certain other land, with the said English, to ex- 
change the same for the premises thereby conveyed; and the 
said premises became and were part of the fund so held in 
trust by Keasbey and Man ; and that the said Keasbey and 
Man had no right, power, or authority, as such trustées, to 
make or give any promise, covenant, or agreement whereby 
they, as such trustées, assumed the payment of any mort- 
gage upon said land, or charged the fund in their hands, as 
trustées, with any such burden. 

^'^e answer then allèges that the sale proviiled for in the 
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agreement was had, and that under the provisions thereof .to 
the effect that any party thereto might be at liberty to bid 
and purchase at snch sale, the said Drexel, Morgan & Co. pur- 
chased thereat, among others, the mortgaged premises de- 
scribed in the bill of complaint ; that the same were sold f ree 
and clear of ail encumbrances and liens ; that in purohasing,, 
the said Drexel, Morgan & Co. were acting only for the pur- 
pose of protecting themselves against severe loss upon their 
debt against Pollock; and that, thereafter, he, the défendant, 
bein^ a member of the firm of Drexel, Morgan & Co., received 
the deed above mentioned in his own name, and now holds 
the same, as trustée, for said firm, "and tlmt upon such con- 
veyance to défendant, tlie said Keasbey and Man claimed that 
they were entitled to such covenant of assvmption of the said mort- 
gage as such trustées, and that the same was given and intended 
only as indemniiy to thevi as such." 

The amendment asked for is to strike ont ail of the last 
clause of the above sentence after the word "firm," and to 
insert in lieu thereof the foUo-wing: "And that, upon such 
conveyanee to défendant the said Keasbey and Man, claim- 
ing that they were entitled to such covenant of assumption of 
the aforesaid mortgage as and for an indemnity to them as 
such trustées, inserted the same in said conveyanee for that 
purpose, and not otherwise, without the knowledge, consent, 
or priyity of this défendant; and that défendant had no 
knowledge or information of the fact that such covenant 
of assumption was so inserted therein, or that such claim 
was so made by said Keasbey and Man until after the com- 
mencement of this suit." 

Courts of equity hâve great reluctance to listen to applica.. 
tions of this kind. After a défendant has deliberately sworn 
to his answer, it has always been reckoned a dangerous prjc- 
tice to allowhim to amend by putting in a new and différent 
statement of facts. This is especialiy the case after the vital 
cbaracter of the- change proposedhas been discovered during 
the progrès? of taking the testimçny in the cause. 

Enough has been revealed by the affidavits put in, in sup- 
port of the application to ameiid, to render it quite sure that; 
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the défendant Morgan had very little personal knowledge of 
the transactions out of which the présent controversy grew. 
He left the détails of the proceedings and negotiations to his 
légal advisers. Eeasonable allowance should, therefore, be 
made for his ignorance of particular facts. But it cannot be 
claimed that, when his answer was swom to, he did not 
know the fact, which was then not stated, and which he now 
wants inserted as a supplément to his defence. In his answer 
he allèges that Keasbey and Man claimed they were entitled 
io the covenant of assumption of payment of the mortgage, 
as his trustées, and that the same was given and intended 
only as indemnity to them as such. In the amendment it is 
proposed to insert the additional fact that such covenant was 
put in without the knowledge, consent, or privity of the 
défendant. Daniells, in his Ch. PL & Pr, 799, states broadly 
that the court never permits amendments of this nature 
where the application bas been made on the ground that the 
défendant, at the time he filed his answer, was acting under 
a mistake in point of law. Nor is he allowed to contradiot 
the statements of his first answer. Livesey v. Wihcm, 1 Yes. 
& Bea. 149 ; Vanderveer v. Reading, 1 Stick. 446 ; Greenwood 
T. Atkinson, 4 Sim. 61. Nor do we find any well-considered 
case, authorizing a supplemental answer, which embraces 
any fact that was known to the défendant at the time hia 
answer was swom to, except in a few instances, where the 
court considered the reasons satisfaetory which were given 
for their original omission. Smith v. Babcock, 3 Sum. 583 ; Suy- 
dam V. Truesdale, 6 McLean, 459 ; Bowen v. Cross, 4 John. Ch. 
376 ; Huffman v. Hummer, 2 G. E. Gr. 272. And hère appears 
to be the difiBculty with the defendant's case. He bas not 
obtained his knowledge of the additional fact, which he wishes 
to put in, since his answer was filed. He knew it then, if he 
did not when the suit was commenced; and if it be a mate- 
rial fact it should hâve been then stated. 

The leading case in this country on the subject of amend- 
ments to an answer is Smith v. Babcock, supra, in which the 
learned judge (Story) says: "Considering the solemnity of 
answers, I should be sorry to see any practice introduced 
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which should în any, the slightest, degree encourage négli- 
gence, indifférence, or inattention to the duties imposed by 
law upon parties who are called upon to make statements 
under oath. And it seems to me that, before any court of 
equity should allow such amended answers, it should be per- 
fectly satisfied that the reasons assigned for the application 
are cogent and satisfactory ; that the mistakes to be corrected 
or the facts to be added are made highly probable, if not 
certain; that they are material to the merits of the case in 
controversy ; that the party has not been guilty of gross nég- 
ligence, and that the mistakes hâve been ascertained and the 
new facts hâve come to the knowledge of the party since the 
original answer was put in and swom to." 

In Huffman v. Hummer, supra, the late Chancellor Green, in 
denying a motion to amend, said : "It is clear that the mis- 
take in the case has not been ascertained, and that no new fact 
has come to the knowledge of the défendant since the answer 
was swom to. Every fact now within the knowledge of the 
défendant was known to him at the time of putting in the 
answer, and it would tend to the encouragement of gross 
négligence to permit a défendant to remould an answer, to 
the truth of which he has swom, with a fuil knowledge of ail 
the facts. * * * If it was a mère mistake of the law, it 
is clear that the answer cannot be amended on that ground." 

In Suydam v. Truesdale, supra, the court ref used, as a mat- 
ter of course, leave to file a supplemental answer to a bill of 
forecloBure, beoause it appearéd that the fact which the de-^ 
fendants wanted to introduce was known to them at the time 
of the original answer, and that it had not been omitted by 
their mistake. 

Without multiplying authorities, which seem to be ail in 
the same direction, the application to amend in this case 
must be denied. 
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CoLLAED V. Delawaeb, Lackawanna & Westebn E. Co. 

(Circuit Court, D. Nm J&rsey. March 22, 1881.) 

1. JOIKT TrESPASS — SbVERAL StJITS — Unsatispied Judgment. 

An unsatisfied judgment against one joint trespasser ia no barto a 
suit against another for the same trespass. 
Lovejoy v. Murray, 3 Wall. 1. — [Ed. 

On Motion to Strike Out Pleas, etc. 

Nixon, D. J. This is an application to strike out the sec- 
ond and third pleas filed by the défendant corporation to an 
amended déclaration. 

The suit was originally brought in the suprême court of the 
state of New Jersey by the plaintiff against this défendant 
and one John McAndrews, as joint trespassers. The défend- 
ants severed in their pleadings, and after issue joined, and 
before : trial, the Delaware, Lackawanna & Western Eailroacï 
Company, availing themselves of the provisions of the acts of 
congréss on the subject, removed the issues which they had 
raised into this court for trial, The cause as to the other 
défendant, McAndrews, remained in the state court. It was 
there tried, and judgment was obtained against him in favor 
of the plaintiff for upwards of $2,000. After the removal 
hère the plaintiff applied for and obtained leave to amend 
his déclaration, and the défendant company pleaded thereto : 
(1) The gênerai issue, and (2) and (3) that the alleged griev- 
anoes were committed by the défendant, if committed at ail, 
jointly with one John McAndrews ; that before the filing of the 
amended déclaration and of said pleas, to-wit, on the twenty- 
sixtli day of February, A, D. 1878, the plaintiff had recovered 
a judgment against the said McAndrews in this suit, then 
pending in the. suprême court of the state of New Jersey, for 
$2,199.08, for damages which he had sustained by reason of 
the committing of the identical trespasses in the said déclara- 
tion mentioned ; that the court of errors and appeals of the 
state of New Jersey had affirmed the said judgment on ap- 
peal, and that the same was still remaining in full force and 
effect. 
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The motion to strike eut thèse pleas is based upon the 
proposition that, even if trae, the facts stated are no defence 
to the action; that obtaining a judgment against one joint 
trespasser, without any subséquent satisfaction thereof, ia no 
bar to the recovery of another judgment against another joint 
trespasser for the same grievances. 

The conflict of authority upon this question, both in the 
<30urts of Great Britain and of the several states of the United 
States, is quite remarkable. But since the case of Lovejoy v. 
Mwray, 3 Wall. 1, there bas been no doubt respectiug the 
■opinion of the suprême court of the United States. Af ter the 
most faithful and exhausting argument by counsel, and a câre- 
f ul considération by the court, the conclusion was unanimously 
reached that a judgment against one joint trespasser is ûo 
bar to a suit against another for the same trespass; and 
that nothing short of full satisfaction, or that which the law 
must consider such, can make eaoh judgment a bar. 

This would seem to cover the case. As the pleas do not 
allège satisfaction of the judgment, the motion to strike out 
must prevail, with costs. 



United States v. Fosïer and others. 
(Circuit Court, E. D. Virginia. February 19, 1881.) 

Election Officees— Ret. St. S 5515. 

In order to convict an offlcer of an élection, in which s représenta- 
tive in congress is voted for, of neglecting or refusing to perform any 
duty in regard to such élection, under section 5515 of the Revised 
Statutes, it must be shown that such neglect or refusai wascoupled 
with some wrongful purpose, motive, or intent. 

AuDrroB's Reckipt— Code dp Viuginia, e. 43, } 7. 

Section 7 of chapter 43 of the Code of Virginia, deflning how money 
shall be paid into the state treasury, provides, among othér things, 
that after the amount paid shall hâve been lodged in a bank, and a 
certiflcate of the f act delivered to the treasurer, " the treasurer shall 
give a receipt for the sum so paid ; agd, upon the same being deliv-t 
ered to the auditor, * * * he shall grant a receipt theréfor." 
Mèld, nnder this section, that areceipt signed by the auditor's clorfc 
■was sufïïcient. ' r. 
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Capitation Tax— Patment bt Another— Constitution of Vnu 
eiNiA, ART. 3, i 1— Pénal Code of Vieginia, e. 8, i 26. 

An amendment to the constitution of the state of Virginia (article 
8, { 1) proTided that in orc^er to entitle a citizen to vote " lie shall 
hâve paid to the state, before the day of élection, the capitation tax 
required by law for the preceding year ; " and the Pénal Code (chapter 
8, i 26) provided that " if any person, directly or indirectly, give to a 
voter in any élection any money, goods, or chattels, or pay his capita- 
tion tax, under an agreement, expreased or implied, that such voter 
Bhall give his vote for a particular candidate, such person shall ba 
punighed by a fine of not less thau $20 nor more than $100 ; and the 
voter receiving such money, goods, or chattels, or having his capita- 
tion tax paid in pursuance of such agreement, shall be punished in 
like manner with the person giving the same." Seld, that the pay- 
ment of such capitation tax by another qualified the citizen to vote, 
wbether the Pénal Code had been violated or not. — [£d. 

The indictment set out that the défendants were judges of 
élection for the third ward precinct of the town of Man- 
chester, at an élection held on the second of Norember, 1880, 
for choosing, amongst other officers, a représentative in Con- 
gress from the third district of Virginia, and charged that 
they did, at said precinct, in said élection, "unlawfully neg- 
lect and refuse to perform a certain duty required of them by 
the laws of the United States and of the state of Virginia," 
in this: that they refused to receire, give effect to, etc., the 
votes of John Burton and 12 other persons who are particu- 
larly named in the indictment. By an amendment of the 
constitution of Virginia in the first section of its third article, 
adopted in the year 1877, it was provided that besides the 
qualifications before required to entitle a citizen to vote, "he 
shall hâve paid to the state, before the day of élection, the 
capitation tax required by law for the preceding year." By 
the seventh section of chapter 43 of the Code of Virginia, 
deiining how money shall be paid into the state treasury, ii 
is provided, among other things, that after the amount paid 
shall hâve been lodged in a bank, and a certificate of the fact 
delivered to the treasurer, "the treasurer shall giye a receipt 
for the sum so paid; and upon the same being delivered to 
the auditor * * * he shall grant a receipt therefor." 
And the Pénal Codeof Virgina, adopted March 14, 1878, pro- 
vides in section 26 of chapter 8 that— 
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"If any person, directly or indirectly, give to a voter in 
any élection any money, goods, or chattels, or pay his capi- 
tation tax, under an agreement, expressed or implied, that 
sueh voter shall give his vote for a particular candidate, such 
person shall be punished by fine not less than $20, nor more 
than $100. And the voter receiving suoh money, goods, or 
chattels, or having his capitation tax paid in pursuance of 
suçh agreement, shall be punished in like manner with the 
person giving the same." But there is no law, state or féd- 
éral, invalidating the vote of the person whose tax bas been 
paid. 

It was shown in évidence that the several persons named 
in the indictment as having been rejected as voters were in 
ail other respects qualified voters, and that in respect to the 
payment of the capitation tax they had exhibited to the de- 
fendants, as judges of élection, receipts precisely alike, except 
as to the name of the tax payer, and which were of the fol- 
lowing ténor: 

"COMMONWEALTH OP VlBGlNIA, 

"OiJJ'IOE OF THE AUDITOB OP PcBLIO AoCODNTS, 

"EiOHMOND, Va., October 30, 1880. 
"$1.05. 

"Eeceived of John Burton the receipt of the treasurer of 
the commonwealth for $1.05, on account of capitation and 
personal-property taxes returned delinquent for the non- 
payment thereof by the treasurer of Manchester city for the 
year 1879. 

"G. W. DuBSBERBT, Jr., Clerk." 

It was also shown in évidence that the défendants, judges 
of élection, based their refusai to receive the votes of the hold- 
ers of thèse receipts, first upon the ground that they did not 
know that G. W. Daesberry, Jr., was a clerk of the auditor 
of Virginia, and did not know from his receipts that the taxep 
had been paid, and that thereupon a witness at once made 
affidavit that he knew that Duesberry was such clerk, and 
knew, moreover, of bis own knowledge, that thèse particular 
taxes had been paid. It was proved that after several hpurs 
of the élection day had passed the judges saw a written opin- 
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ion, signed by the judge of the corporation court of Manches- 
ter, to the effect that such receipts were not genuine unless 
signed by the state auditor, John E. Massey, himself. It was 
àlso proved that the judges of élection rejected the votes of 
the persons in question on the additional ground that the 
taxes had not been paid by the persons offering to vote, but 
had been paid by some one for them, and that although the 
taxes were paid, yet, the payment being made contrary to the 
law of the state quoted above, the votes could not be re- 
ceivêd. 

No proof was addueed by the prosecution, other than the 
foregoing, to show a wrongful animun or intent on the part 
of the défendants in rejecting the votes of the 13 persons 
named in the indiotment. 

Counsel on either side submitted the case ■without airgur 
ment to the jury, with the understanding that the court 
would instruct the jury on the points of law involved, which 
the court did orally, but in substance as foUowS: 

L. L. Lewis, U. S. Att'y, for prosecution. 

George D. Wise and A. M. Keiley, ioi défendants. 

Hughes, D. J., (charging jv/ry .) This case is important as 
affording an opportunity for a judieial construction of the 
élection laws upon the somewhat difficult questions arising on 
the évidence before us. This is the only manner iu which a 
court of justice can conoern itself with élections. Their 
office is to try and pass upon controversies between parties ; 
either between the government and accused persons in crim- 
inal causes, or between one person and another in civil 
causes. A court of justice can regularly hâve to do only 
■with causes inter partes. AU its forms and proceedings lead 
to an issue of fact or law, or both, between lUigants; and its 
function consists in deciding such issues. As incidental to 
this function it may grant injunctions and restraining oi'ders 
for proteeting property in controversy or the rights of liti- 
gants ; and it may issue writs of haheas corpus as a means of 
asceriaining whether a person in confinement is lawfuUj 
ooiifined upon a criminal charge. But thèse powers and pro 
cesses are only incidental to its chief and principal office oî 
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determinîng eohtroversies inter partes. A court cannot, on or 
before an élection day, send eut its process to ail whom it 
may concern prohibiting judges of élection generally or par- 
ticularly from doing this or that, or directing them to give a 
law this or that construction. Judges of élection are not part 
of the judiciary establishment, and are not amenable to in- 
structions from courts of justice in the exercise of their high 
duties. Whetlier regarded as servants of the législature or 
as a branch of the executive, judges of élection are whoUy 
indspendent of courts of justice in the power freely to per- 
form their duty in the manner dictated by their own con- 
sciences, and in cônformity with their oaths and the laws of 
the state and Union. If courts attempt interférence with 
them in the act of discharging their duty at the poils, their 
action is extrajudieial, is coram nonjudlce, is without author- 
ity of law, and is not binding upon judges of élection. It is 
only when a case like the one at bar cornes in a regular man- 
ner before a court of justice, and élection laws are tbus 
brought under judicial construction, that a court of justice 
can act in an authoritative manner; and it is only then that 
its construction of élection laws enters into the body of the 
law of the land, and as such becomes binding upon the con- 
science of judges of élection in the same manner with the 
statute law itself. 

The principal question in the présent case is whether the 
men who offered to vote as named in the indictment were 
entitled to vote ; for, if they had a right to vote, and their 
votes were rejected, then thèse judges of élection, the défend- 
ants, in rejecting their votes, did "neglect and refuse toperform 
their duty" in the premises, and are technically guilty of the 
charge set out against them in the indictment. I say they 
are technically guilty by the mère act of "neglecting and 
refusing" to receive the votes; for the law on which the 
indictment is based (section 5515 of the Revised Statutes of 
the United States) makes the naked act of so "neglecting and 
refusing" a crime, and uses no qualifying term, such as "cor- 
ruptly," or "wilfully," or "with wrongful intent," as neces- 
sary to be proved, besides the naked act. But, although such 
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is the wording of the statute, I instruct yon that the law dis- 
dains to punish a man who innocently or ignorantly or in 
good. faith oommita an unlawful act, and therefore thia 
indictment, though it need not necessarily hâve done so, 
charges that the neglect and refusai to perform their duty by 
thèse défendants was "unlawful." In order to a conviction 
in this case I instruct you, therefore, that the proseeution 
must not only hâve proved a neglect and refusai by thèse 
défendants to perform the duty required of them by law, but 
that the neglect and refusai were coupled with some wrongful 
purpose, motive, or intention on their part. 

The principal question in the présent case, I repeat, is 
whether the 13 persons who offered to vote on the auditor's 
receipts, a sample of which is given above, were entitled to 
vote. It is conceded that in ail other respects thèse persons 
(who were ail eolored) were qualified voters. It is also con- 
ceded that thèse receipts are genuine documents; that is to 
say, they are veritably what they purport to be, — receipts is- 
suing from the "office of the auditor of public accounts" of 
the "commonwealth of Virginia," at Kichmond. Their gen- 
uineness was not disputed, and could not hâve been disputed 
in any part of the territory of Virginia. The only point made 
by the judges of élection was that the receipt was signed by 
a clerk of the auditor's office, and not by the auditor himself. 
They held that section î of chapter 43 of the Code of Vir- 
ginia, in providing that on the treasurer's receipt for money 
paid into bank being delivered to the auditor the latter officer 
shall "grant a receipt therefor," required that this receipt for 
a receipt should be signed by the auditor himself. 

When tbis question was submitted to me by the grand jury 
which found this indictment, I answered that the genuineness 
of this receipt as a document issuing from the auditor's 
office, not being disputed, its sufficiency must be presumed 
nntil the contrary is shown. This I did, on the well-known 
maxim of law, omnia prœsumunter rite et solemniter esse aeta; 
which means that ail officiai acts of officers done under their 
officiai oaths, in the line of their officiai duty, must be pre- 
sumed to bave been rightly and legally done, in due form, 
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until the contrary is shown. That such aots were rightly 
doue must be taken for granted, from the necessity of the 
case, else infinité inconvenience, obstruotion, and confusion 
would take place, and the affairs of society could noj; go on. 
I also asked the grand jury to observe that the language of 
the Code in respect to the auditor was not that he shall sign 
and grant a receipt for the treasurer's receipt, but simply 
that he shall grant such receipt. The law seemed to con- 
template that the pressure of labor upon the auditor's office 
might be so great at times as to render it inconvénient, and, 
sometimes impossible, for him to sign ail receipts with his 
own sign-manual, and in that view seems to hâve employed 
the word "grant" instead of the words "sign and grant." 
Besides, a mère receipt for a receipt is not so important an 
instrument but that the duty of signing it may very saf ely be 
delegated to a clerk. 

Another objection of the défendants to receiving the votes 
of the persons holding thèse receipts was founded on the 
clause of the récent amendment to the state constitution de- 
claring that the citizen, in order to be entitled to vote, shall, 
among other things, "hâve paid to the state, before the day 
of élection, the capitation tax required by law for the pre- 
ceding year;" and évidence was offered to show that the 
judges surmised, inferred, or supposed that thèse persons 
had not paid their taxes in person, but that some one 
else had paid them in their stead; and this was supple- 
mented with still other évidence, proving it to hâve been the 
opinion of thèse défendants that taxes so paid did not re- 
move the disqualification from the persons who were offering 
to vote. 

My instruction to you, gentlemen, on this whole set of 
opinions set up for thèse défendants, is that each of the 
three grounds of objection to the votes in question is insufiSi- 
cient. The clause in the constitution is one of that class of 
clauses which ail légal and political maxims of construction 
require to be liberally interpreted and applied. If a citizen's 
tax bas been paid, and he is otherwise qualified, then, by 
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that fact, he becomes a qualified voter. If it îs paid for liim 
by ànother, not in the way of a bribe, and without any un- 
derstanding, express or implied, that he is to vote for a par- 
ticular candidate, then the payment is légal and in every 
way proper. If it is paid as a bribe, or with an understand- 
ing, express or implied, that he is to vote for a particular 
candidate, then he commits an offence punishable by a $20 
fine, for which he may be prosecuted; and that is the only 
penalty which the law visits upon the act : it does not inval- 
idate the vote or re-impQge the disqualification of the voter. 

And 80, if the taxes of thèse men had been paid, whether 
in violation of law or not in violation of law, the right to 
vote attached to them on such payment of the tax, and their 
votes should of right hâve been received. Judges of élection 
hâve nothing to do with pénal laws. Tliey are not at liber ty 
to suspect, as to a citizen who pleads that his tax has been 
paid, that another person has paid it for him ; to try him 
summarily under a pénal statute, which condemns him only 
in a penalty of a $20 fine, and to eonvict and sentence him to 
the différent penalty of being disqualified from voting ; acting 
in the space of five minutes as prosecutor, judge, and jury. 
This would be a revival of star-chamber methods, and is ré- 
pugnant to ail our American ideas of free government and 
civil liberty. 

I therefore instruct you, gentlemen, that thèse receipts 
were sufficient évidence of the payment of the taxes of the 
men named in them ; that thèse men became thereby qual- 
ified to vote on the receipts, whether the law of 1878 had 
been violated or not ; and that, even if the law had in fact 
been violated, such violation only subjected the parties to the 
offence to a fine of $20, triable and punishable by a court of 
justice, and not to disfranchisement by thèse judges of élection ; 
for the violation did not re-impose the disqualification which 
)iad existed before the tax had been paid. 

I hâve thus disposed of the principal question in this case, 
to-wit, whether the persons named in the indictment as hav- 
ing offered to vote were qualified voters. They were qualified 
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voters under the law of the land, and in rejecting their voteg 
tja^ defenda,ptB djd "negleet and refuse to perform a duty" 
required of them by the laws of Virginia and the United 
States, and they are teohnically guilty of the offence charged 
in the indictment. It only remains for me to say something 
on the question "sfhether the défendants negleoted and refused 
to do their duty in the premises with wrongful motive or 
initent. 

You can only jndge of intention by worda ànd acts. Men 
were not made with Windows in their breasts through which 
we might read.the motives of theiï conduct. We can discover 
intentions only from words and acts. It is shown that the 
judges acted upon the opinion in writing of the judge of the 
corporation court of Manchester, an officer upon whom the 
laws of the state devolve the ministerial, but not judicial, 
duty of appointing judges of élection. It is certainly natural 
for conscientious men to consult the opinions of lawyers in 
whose leaming and judgment they hâve confidence. But 
judges of élection ought as certainly to be càutious how they 
accept opinions not given under the sanction of an oath or 
of officiai responsibility, as the basis of their action in so 
grave a matter as the disfranchisement of citizens from the 
privilège of voting. It is not a part of the duty devolved by 
law upon judges of courts of justice to give opinions on ques- 
tions of law to other than grand juries, or persons or bodies 
having like relations to their courts. If given, such opinions 
are not officiai, hâve not the sanction of an officiai oath, and 
earry no other authority than the moral weight of the authors 
of them. The défendants in this case, as judges of élection, 
would bave had a right to call upon the attorney gênerai of 
the state or the commonwealth's attorney of their corporation 
for his opinion on questions arising before them ; and such 
an opinion would hâve come to them under the sanction of 
the officiai oath ; but even with such sanction it wonld not 
hâve been binding upon thèse judges of élection. They are 
officers who must act upon their oaths, their consciences, and 
their own responsibility to the law. If they "negleot and 
refuse to perform their duty" with wrongful intent, it is a 
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poor and useless shift to attempt to shelter themselves behind 
the opinions, whether officiai or unoffioial, of lawyers who 
advised them to do so. 

Still, the fact that thèse défendants did seek and accept 
légal ad vice is an indication of good faith, and is a fact proper 
to be considered, even if the advioe which they took mislead 
them into the commission of a pénal offence. 

With thèse remarks I will leave the jury to deal themselves 
with the question whether the rejection of the votes under 
considération was done in good faith or with wrongful intent, 
and will only remark that if that question is left in doubt by 
the évidence, the défendants are eutitled to the beneât of the 
doubt. 



In bs Oamillb. 

(Circuit Court, D. Oregon. NovemberS, 1880.) 

1. Natubalization— Whitb Person. 

A person of half white and half Indian blood ia not a " white per- 
son," withln the meaning of this phrase as used in the naturalization 
laws, and therefore he is not entitled to be admitted to citizenshlp 
tbereunder. 

Pétition to be Admitted to Citizenship. 

Deadï, D. J. Frank Camille pétitions to be admitted to 
become a citizen of the United States, under section 2167 of 
the Eevised Statutes, as an alien who bas resided in the 
United States the three years next preceding his arriving at 
the âge of 21 years, and without having made the déclara- 
tion of his intentions in that respect required in the first con- 
dition of section 2165 of the Eevised Statutes. 

From the évidence it appears that the applicant was born 
at Kamloops, in British Columbia, in 1847, and at the âge of 
17 came to Oregon, where he bas ever since resided, and that 
be is otherwise entitled to admission, if he is a "white per- 
son," within the meaning of that phrase as used in section 
2167 of the Eevised Statutes, as amended by the act of Feb- 
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tuary 18, 1875, (18 St. 318.) His father was a whiteCana- 
dian, and his mother an Indian woman of British Columbia, 
and he ie, tberefore, ofhalf Indian blood. 

In re Ah Yup, 5 Sawy. 155, it was held by Mr. Justice 
Sawyer that the words "white person," as useà in the natu- 
ralization laws, mean a person of the Caueasian race, and do 
•not include one who belongs to the Mongolian race. In the 
course of the opinion he says: "Words in a statute, other 
than technical ternis, should be taken in their ordinary sensé. 
The words 'white person,' as well argued by petitioner's 
counsel, taken in a strictly literal sensé, constitute a very 
indefinite description of a class of persons, where none can 
be said to be literally white, and those called white may be 
found of every shade from the lightest blonde to the most 
swarthy brunette. But thèse words in this country, at least, 
hâve undoubtedly acquired a weU-settled meaning in common 
popular speech, and they are constantly used in the literature 
of the country, as well as in common parlance. As ordina- 
rily used everywhere in the United States, one would scarcely 
fail to understand that the party employing the words ' white 
person' would intend a person of the Caueasian race." 

From the same reasons it appears that the words "white 
person" do not, and were not intended to, include thered race 
of America. 

Chancellor Kent, in considering this subjeet, (2 Com. 72,) 
says that "it may well be doubted" whether "the copper-col- 
ored natives of America, or the yellow or tawney races of the 
Asiatic," "are ' white persons ' within the purview of the law." 

In ail classifications of mankind hitherto, color bas been a 
controlling circumstance, and for that reason Indians hâve 
never, ethnologically, been considered white persons, or in- 
cluded in any such désignation. 

From the first our naturalization laws only applied to the 
people who had settled the country — the Europeans or white 
race — and so they remained until in 1870, (16 Stat. 256; § 
2169 Eev. St.,) when, under the pro-negro feeling, generated 
and inflamed by the war with the southern states, and its polit- 
ical conséquences, congress was driven at once to the other 
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extrême, and opeîied the door, not only to persons of African 
descent, but to ail those "of African nativity" — therebyprof- 
fering the boon of American citizenship tothe comparatively 
Bavage and strange inhabitants of the "dark continent," 
trhile withholding it from the intermediatè and much-better- 
qualified red and yellow races. 

However, there is this to be said in excuse for this seeming 
inconsistency : the negroes of Africa were not likely to emi- 
grate to this country, and therefore the provision concerning 
them was merely a harmless pièce of législative buncombe, 
while the Indian and Chinaman were in our midst, and at 
ouir dOOrs and only too willing to assume the mantle of Amer- 
ican sovereignty, which we ostentatiously offered to the Afri- 
can, but denied to them. 

The conclusion being that an Indian is not a "white per- 
son" within the purview of the naturalization laws, the 
question arises, what is the status in this respect of the peti- 
tioner, who is a person of one-half Indian blood? In Louis- 
iana, if the proportion of African blood did not exceed oné- 
eighth, the person was deemed white; and this was the rule 
in the colonial codé noir of France, and approved in Carolina. 
2 Kent. 72, note b. 

In Ohio it bas been held that a person nearer white than 
black or red was a white person, within the provision in the 
state constitution of 1802, limiting the privilège of voting to 
the "white maie inhabitants," etc.; but that where the colored 
blood was equal to or pteponderated over the white blood, the 
person was not white. 

In Jeffries v. Ankeny, 11 Ohio, 372, it was held that the 
offspring of a white man and a half-breed Indian woman was 
a voter; "that ail nearer white than black, or of the grade 
between the mulattoes and the whites, were entitled to enjoy 
every political and social privilège of the white citizen." See 
Gray v. The State, é Ohio, 853; Tliacker v. Hawk, 11 Ohio, 
377; Lane v. Baker, 12 Ohio, 237. 

Upon thèse authorities, and none other hâve come under 
my observation, the petitioner is not entitled to be considered 
a white man. As a matter of fact, he is as much an Indian 
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as a white person, and might be olassed with the one race as 
pTOpeûj as the other. Strie tly speaking, he belongs to 
neither. 

The power. to say when and under what circumstanoes 
aliens may become American citizens belongs to eongress. 
Citizenship isa privilège whioh noone has a rightto demand; 
and in construing the acts of , eongress upon the subjeet of 
naturalization, the courts ought not to go beyond what is 
plaihly written. 

The petitioner is not a "white person" in fact, nor can he 
be so considered upon any reasonable construction of the stat- 
ute, or within any raie that has ever been promulgated on the 
subjeet. 

The application is denied. 



CuTTiNG V, CuTTiNO and others. 
{Circuit Court, D. Oregon. March 29, 1881.) 

1. Gkant to Childuen undeh Section 4 op the Donation Aot. 

TJpon the death of a married settler, under section 4 of the donation 
act, (9 St. 497,) before receiving a patent for the donation, and with- 
out having exercised the power to sell or devise the same, his inter- 
est therein is granted to his widow and children or heirs, and they 
take as the direct donees of the United States, and not by descent 
from such settler ; and therefore the property cannot be sold by the 
adminis^rator to pay his debts. 

2. CHILDnBN. 

The Word "children," as used in section 4 of the donation act, in- 
cludes grandchildren ; so that the children of a decea.sed child are en- 
titled byright of représentation to a child's part in the donation 
occupied thereunder by their grandparents. 

3. Children ob Heibs. 

The grant of the interest of a deceased settler in the donation to his 
"children or heirs," as provided in section 4 of the donation act, 
takes effect in favor of the children flrst, and to the heirs only in de- 
f ault of children. 

4. Hbirs of a Dbcbasbd Sbtti;bb. 

The heirs of a deceased settler, under section 4, are such persons as 
the local law— the law of Oregon— makes his heirs. 
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S. Patbkt to thb Heihs OB' a Decbased Settleb. 

A. patent to the heirs of a deceased settler, under said section 4, pré- 
supposes that it was found in the land department that such settlers 
left no children, and the contrary cannot be shown to aflect the pat- 
ent in an action at law. 

Action to Eecover Real Property. 

J. H, Reed and Hugh T. Bingham, for plaintiff. 

W. Cary Johnson, for défendants. 

Dbady, D. J. This action is brought by the plaintiff, a 
citizen of California, against the défendants, David Cutting, 
Orin Cutting, and G. J. Trullinger, citizens of Oregon, to re- 
cover the possession of an undivided one-fifth of the north 
half of the donation of Charles Cutting and Abigail, his wife, 
the same being claims numbered 47 and 52, and parts of sec- 
tions 5 and 6 in township 4 S., range 2 E., and sections 1 
and 2 in township 5 S., of the same range, and situated in 
the county of Clackamas. 

The défendants David and Orin Cutting deny the alléga- 
tions of the complaint, and allège that they are the owners in 
fee of the premises, except 116 acres thereof, The défendant 
Trullinger makes the like déniais, and aUeges that he is such 
owner of the said 116 acres. 

By the stipulation of the parties the case is submitted to 
the court upon an agreed state of facts, which is to stand and 
be taken for the spécial verdict of a jury. Prom this it ap- 
pears that Charles Cutting settled upon the claims aforesaid 
on April 11, 184Ô, and on May 3, 1864, duly proved his rés- 
idence and cultivation thereon, as provided in the donation 
act of September 27, 1850, (9 St. 497,) from June 20, 
1850, until July 10, 1854; but did not then, nor thereafter, 
pay the fee required by law for the patent certificate, and 
died thereon, intestate, in the year 1S68 ; that on February 
38, 1870, upon the application of the administrator of said 
Charles Cutting, and upon the payment by him of the neces- 
sary fee therefor, a patent certificate for said donation was 
issued to said Abigail, the widow of said Charles Cutting, 
and to the "heirs at law" of the latter — the south half to said 
Abigail and the north half to said heirs; and that after- 
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wards, on May 5, 1875, a patent was issued by the United 
States for said donation accordingly; that said Charles Cut- 
ting left surviving him David, Charles, and Adelia, his chil- 
dren, and also Ira, the plaintiff herein, and Emma, the chil- 
dren of his son A. J. Cutting, who died in the year 1855; 
that on April 4, 1869, said Emma was married, and that 
said Ira has duly acquired whatever interest said Emma had 
in said donation; that said Trullinger's title to said 116 acres 
consists in a conveyance to him of the same by the admiuis- 
trator aforesaid, in pursuance of a sale by him upon the au- 
thority of an order oi the county court of said county to pay 
the debts of his intestate, and that the proceedings in which 
said order and sale were made were due and regular, except 
that said Emma was not served with any citation or process 
therein; and that the défendants' interest in the premises is, 
as alleged in their respective answers, unless the said Ira and 
Emma are entitled to an undivided one-fifth thereof under 
the donation act aforesaid and the facts herein stated, "as 
children or heirs at law of said Charles Cutting, deceased." 

The questions of law which arise upon thèse facts dépend 
principally for their solution upon the proper construction of 
that portion of section 4 of the donation act which provides 
(9 St. 497) that in ail cases where the donees thereunder, 
being married persons, "hâve complied with the provisions of 
this act, so as to entitle them to the grant as above provided, 
whether under the late provisional government of Oregon or 
sinee, and either shall hâve died before patent issues, the 
survivor and children or heirs of the deceased shall be en- 
titled to the share or interest of the deceased in equal pro- 
portions, except where the deceased shall otherwise dispose 
of it by testament duly and properly executed according to 
the laws of Oregon." 

The same section also contains a proviso declaring "void" 
"ail future contracta * * * for the sale of the land," io 
which any person "may be entitled under this act, before he 
or they hâve received a patent therefor." But this proviso 
was repealed by section 2 of the act of July 17, 1855, (10 
St. 306,) with the f ollowing qualification : "Provided, that no 
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sale shall be deemed valid unless the vendor shall hâve re- 
sided four years upon the land." 

In Barney v. Dolpk, 97 U. S. 652, Mr. Chief Justice Waiie, 
speaking for the suprême court, held that this repeal of the 
prohibition to sell."was, under the circumstances, équivalent 
to an express grant of power to sell" after "the right to a 
patent had been fuUy secured;" and that such repeal did, 
by a necessary implication, "in cases where sales were made," 
repeal the above provision in section 4, giving the inter- 
est of the settler in the donation, in case of his death before 
patent, to his devisee, or wife and children, or heirs, saying: 
"Any provision. in the act transferring the title of the settler, 
in case of his death before receiving the patent, to his child, 
heir, or devisee, is palpably inconsistent with an unlimited 
power to sell and convey the land. The two cannot stand 
together, and consequently the power of sale, which was the 
latest enactment, must prevail." 

This construction of the act, however, leaves the interest 
of the settler who dies without a patent and without a sale to 
go or pass as originally provided — to his wife and children, 
or heirs, or devisee, as the case may be. 

In Hall y. Russell, deoided at the présent term of the 
suprême court, Mr. Chief Justice Waite, speaking for the 
court, held that a settler upon the public lands under the 
donation act, prior to the completion of the four years' rési- 
dence and cultivatiôn required by the act, had only a possess- 
ory right thereto — that is, "a présent right to occupy and 
maintain possession so as to acquire a complète right to the 
soil;" and that such settler was not qualified to take as a 
grantee under the act "until he had completed his four years 
of continued résidence and cultivatiôn," and performed "such 
other acts in the meantime as the statute required in order 
to protect his claim and keep it alive," such as giving "no- 
tice of the précise tract claimed," and proving "the com- 
mencement of the settlement and cultivatiôn;" and that 
therefore a settler, dying before the completion of such rési- 
dence and cultivatiôn, had no estate in the land to dispose of 
by will or otherwise, but that under section 8 of the act his 
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poBsessory right went to his heirs, who, upon making proof of 
the settlement and death of their ancestor, took the land, not 
from their ancestor, but as the grantees and donees of the 
United States. 

Under thèse décisions, as well as others of this court, it is 
clear that the interest of Charles Cutting in this donation, 
whatever it was, terminated with his life, and that the land 
was not thereafter liable for his debts or subject to sale by 
his administrator, but thereupon became and was the abso- 
lute property of his wife and children, as the direct donees 
and grantees of the United States. In other ■words, they took 
by purchase and not desoent. Fields v. Sqiiires, 1 Deady, 
382; Lam&v. Storr, Id. 451. 

The power of sale or devise -which the settler had upon the 
completion of his résidence and cultivation was never exer- 
cised, and therefore the survivor and children became en- 
titled to the premises, as though such power had never ex- 
isted. 

Doubtless this power of sale ought to be construed to 
include the power to impose a charge or lien upon the prem- 
ises, as by mortgage, which should bind the interest of the 
deceased in the donation to the extent of such lien, as in the 
case of an outright sale. But in the case of a settler dying 
without a patent, and leaving debts not secured upon his 
interest in the donation, the creditors hâve no claim upon thé 
property as agaiast the survivor and children, and there- 
fore a sale by the administrator of the deceased settler is 
void. Therefore, the sale to Trullinger by Outting's admin- 
istrator gave the former no interest in the premises. 

The next question to be considered is, can or ought the 
word "children," as used in this connection, be construed to 
include grandchildren ? It is admitted that ordinarily and 
properly the former term does not include the latter ; but it has 
been so construed in the case of wHls where it àppeared from 
the context that such waS the intention of the testator. 
Bouv. DÏQÏ.verha, "Children." A power to appoint an estate 
to the use of children has been held not to include grand- 
children. But Chancellor Kent, while admitting this to be 
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the settled rule in the construction of powers, does not liesi- 
tate to characterize it "as a very strict and harsh" one. 4 
Kent, 345. 

The principal authority cited by the défendants upon thia 
point is Adams v. Law, 17 How. 417. In this case the ques- 
tion arose upon the construction of marriage articles to 
secure a jointure to the intended wife. The articles provided 
that in case of the death of the husband before the wife, she 
should hâve the use of certain real property during her life; 
but in case of her death before his, "leaving isswe of the said 
marriage one or more children then living," upon the death of 
the husband the property was to go "to the child or children 
of said marriage" in fee-simple. The daughter and only 
child of this marriage intermarried with Lloyd N. Eogers, 
and died before her mother, leaving two children, who, upon 
the death of their grandparents, — the grandmother dying 
first,^claimed to be entitled to take under the articles as 
the représentatives of their deceased mother. 

The court below allowed the claim, but the suprême court 
held otherwise, saying: "The word ' issue 'is a gênerai term, 
wbich, if not qualified or explained, may be construed to 
include grandchildren as well as children. But the légal con- 
struction of the word 'children' accords with the popular 
signification, namely, as designating the immédiate off- 
spring;" but admitted that in the case of wills, where such 
appeared to bave been the intention of the testator, grand- 
children had been allowed to take under a devise "to mysur- 
viving children." 

But the court was evidently influenced by the considéra- 
tion that the principal object of the articles was to make a 
provision for the intended wife, and not the issue of the mar- 
riage, and also that the children to whom the estate was 
limited, upon the double contingency of the wife dying before 
the husband and their surviving them both, were "children 
then living;" that is, at the death of the mother and the 
father. 

But in Walton v. Cotton, 19 How. 355, the court held that 
the word "children," in the act of congress of June 2, 1832, 
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and the several acts sapplemental thereto, granting àrrear- 
ages of pensions to certain officers of the révolution, and, in 
case of the death of any such ofiScer before the date of the 
act, then to his widow, if there was one living, and, if not, to 
his children, included the grandchiidren of a deceased pen- 
sioner, whether their parents died before or after the death of 
such pensioner, and that they were entitled to take their 
share of such pension as the représentatives oif their deceased 
parent. 

In the course of the opinion of the court, Mr. Justice Mc- 
Lean says: "Should the word 'children,' as used in thèse 
statutes, be more restricted than when used in a *ill ? In 
the construction of wills, unless there is something to control 
a différent meaning, the word 'children' is often held to 
mean grandclildren. There is no argument that can be 
drawn from human sympathy to exclude grandchiidren from 
the bounty, whether we look to the donors or the chief récip- 
ient. Congress, from high motives of policy, by granting 
pensions, alleviate, as far as they may, a class of men who 
suffered in the military service by the hardships they endured 
and the dangers they eneountered. But to withhold any 
arrearage of this bounty from his grandchiidren, who had the 
misfortune to be left orphans, and give it to his living chil- 
dren on his decease, would not seem to be a fit discrimination 
of national gratitude. • * * Congress has not named 
grandchiidren in the acts, but they are included in the equity 
of the statutes. And the argument that the pension is a 
gratuity, and was intended to be personal, will apply as well 
to grandchiidren as to children. * * * On a deliberate 
considération of the above statutes we hâve corne to the con- 
clusion that the word 'children,' in the acts, embraces the 
grandchiidren of the deceased pensioner, whether their par- 
ents died before or after his decease. And we think they are 
entitled, per stirpes, to a distributive share of the deceased 
parent." 

This case is décidedly in point. The analogy between i* 
and the case at bar is complète and instructive. The grant 
proffered by the donation act — partioularly the fourth section. 
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thereof — was a bounty to the parents in considération of tlie 
timely and important services rendered by them in the occu- 
pation and settlement of the country; and in case of the 
death of either of them without having received a patent for 
the donation, the "benign policy" of the act was to secure 
this bounty, first to the immédiate family of the deceased — 
his widow and "children;" and for lack of the latter, to her 
and bis "heirs" generally. The children of the deceased 
child of Charles Cutting are certainly within the equity of 
the statute — more so, even, than were the grandchildren of the 
deceased pensioner; and there is nothing in the circum- 
stances of the case or the reason of the provision which 
should exclude them, as the représentatives of their parent, 
from participating in the bounty of the government. Owing 
to his comparative âge and ability the deceased child may 
bave largely shared -with bis father the journeyings, hard- 
ships, and labor which were involved in obtaining this dona- 
tion, and in this respect may bave been the most deserving 
of the family. 

This is a bénéficiai statute — a measure of gênerai utility 
and justice — particularly the clause under considération, 
which provides for the disposition of the donation in case 
the settler dijBs before he bas obtained a patent, and should 
therefore bave a libéral and benign interprétation. Smith's 
Com. § 480. Such bas b^een the spirit in which the act bas 
been construed by the courts. Indeed, in Silver v. Ladd, 7 
Wall. 224, the suprême court held that a single woman was 
included in the description of persons capable of receiving 
a donation under the fourth section. In delivering the opin- 
ion of the court, Mr. Justice Miller charaoterizes the act as 
"one of the most benevolent statutes of the government;" 
and, particularly in speaking of the construction of this fourth 
section, says : "Anything, therefore, which savors of narrow- 
ness or illiberality in deftning the class, among those residing 
in the territory in those early days, and partaking of the 
bardsbips which the act was intended to reward, who shaU he 
entitled to its henefits, is at variance with the manifest pur- 
pose of congress." 
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And according to a celebrated collector of the curious and 
interesting éventa and customs of past âges, this question 
was the subjeet of a judicial combat in the tenth century, 
when, the champion in behalf Of the rights of the grandchil- 
dren proving victorious, "it was established by a perpétuai 
decree that thej' should thenceforth share in the inheritance, 
together with their uucles." 1 D'Israeli's Curiosities of Lit- 
erature, 233. 

It appears, then, that both upon reason and authority, an- 
cient and modem, that the word "children," as used in the 
clause under considération, was intended by congress to in- 
clude ail the children of the deceased settler — the living ones 
actually and per capita, and the deceased ones by their légal 
representives and per stirpes. This being so, the plaintifif, as the 
représentative of A. J. Cutting, a child of the deceased settler, 
and the grantee of his sister, Emma Cutting, is entitled to an 
undivided one-fifth of the north half of the donation. But, 
upon the face of the patent and the conveyance from his sis- 
ter, it appears that the plaintiff is so entitled without référ- 
ence to the question whether he and she would be included in 
a grant to the "children" of Charles Cutting, deceased. Tne 
patent grants the premises tô the "heirs at law" of Charles 
Cutting, and ignores the right of the survivor (Abigail Cut- 
ting) altogether. In this respect it may be considered void 
upon its face, as it discloses the fact that there was a sur- 
vivor to whom the act gave an equal part in the premises with 
an heir. Davenport v. Lamb, 13 Wall. 428 ; Lanib v. Stàrr, 
1 Deady, 358. 

The heirs, whoever they may be, can only take in default 
of children. The act substitutes them for children in case 
there are none of the latter. Lamb v. Starr, supra; 1 Eed. 
on Wills, 486-7. 

But whether the patent should issue to the children or heirs 
involved a question of fact to be determined by the land depart- 
raent before it was issued. If the évidence showed that the 
deceased settler left no children, then the ^citent should bave 
been issued to his heirs, but not otherwise. The patent hav- 
ing been issued to the heirs, the presumption is that there 
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were no children. And although it appears from the agreed 
case that such is not the fact, yet this cannot affect the pat- 
ent, which may not be avoided at law for matter dehors the 
record. Sharp v. Stephens, C. C. D, Or. Aug. 25, 1879, and 
cases there cited. In this case it was held that a patent 
could not be contradicted at law by showing that the -wrong 
person was named therein, as the wife of the settler and 
grantee of one-half of the donation. 

Who are the heirs of Charles Cutting is a matter to be 
determined solely by the local law — the law of Oregon. As 
was said by this court in.Lamb v. Starr, supra, "the donation 
act does not prescribe who shall be considered the heirs of 
a deceased settler any more than it prescribes who shall be 
considered the wife of a settler. Both thèse are left to the 
local law — the law of Oregon. * » * '^ho would be enti- 
tled to claim as heir of the deceased would in ail cases dépend 
upon the law of Oregon at the time of the death; but persons 
claiming as children, are by the donation act preferred to 
those claiming simply as heirs by the local law. " 

By the law of this state, at and before the death of Charles 
Cutting, bis children, including "the issue of any deceased 
child, by right of représentation" were his heirs. Or. Laws, 
547. The patent being to the heirs for the north half of 
the donation, gives the plaintifif and his sister, as the issue of 
A. J. Cutting, an equal interest therein with the surviving 
children of the deceased settler. And the patent having 
given the premises to the heirs without including the surviv- 
ing widow, the interest of each heir would be an undivided 
one-fourth. But, as has been said, this omission of the widow 
from the grant in this respect is shown upon the face of the 
patent to be erroneous, and may therefore be disregarded 
hère. The plaintiff is entitled, upon the patent and the 
agreed case, to recover an undivided one-ûfth of the whole 
premises. 

And upon this view of the matter it may hâve been unnec- 
essary to pass upon the question whether grandchildren are 
included in the word "children" or not. But the argument 
of the case turned mainly upon this point, and counsel for 
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the défendant was urgent that it sbould be decîded, so as to 
avoid the expense and delay of further litigatioii. 

As it is, the court having determined that the grant to the 
children of the deceased settler, Cutting, included the chil- 
dren of his deceased son A. J., the word "heirs" in the pat- 
ent is practically the exact synonym of the word "children" 
as used in the statute; and although the patent should hâve 
been issued to the children instead of the heirs, still the 
«fFect and opération given by it to the grant coiucides witb 
the true iuteut and meaniug of the act. 



PzNOE, Assignée, etc., v. Goohban and others.* 

(District Court, 8. D. Ohio. March, 1881.) 

X JunaMBin Liens — Lez Fori— Rttlb of Dbcisioit in Fedebal Coitbtb. 

The lien of judgments dépends upon the lawB of the state In wlûch 

they are asserted ; and the fédéral courts, in determining their nature 

and priority, will be govemed by the construction put upon those 

la-ves by the highest courts of the state. 

a. Same— Ohio— Pkiobitt— Lbvt within a Tsab. 

Under the latrs of Ohio regulating the liens of judgments, s jndg- 
ment levied within a year from its rendition, upon a part of the lands 
of the judgment debtor, is not a lien upon the lauds not levled upon, 
as against a subséquent judgment rendered more than a year after 
the ârst, and levied upon such lands within a year from its rendition. 

Z. Bamb— Baukkhpt Law. 

Under the bankrup't laws of the United States, the liens of judg- 
ments and their priority is to be determined as they ezisted at the 
time of the adjudication in bankruptcy. 

4. Samb— Samb— Ohio-^Priobitt— Lbvy within a Tbab. 

Where D. had recovered a judgment against the baukrupt, and at 
a subséquent tenu of the court M. recovered a judgment against him, 
neither of which was levied, and before the expiration of a year from 
the rendition of the judgment first rendered the judgment debtor 
was adjudicated a bankrupt, TiM, that both thèse judgments were 
liens upon the lands of the judgment debtor not levied upon by a 
judgment rendered more than one year before the rendition of tha 
first judgment, and must be paid in the order of their rendition. 

«Reported bj Messrs. Florien Qiauque and J. C. Harper, of the Uincin- 
aati bar. 
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In BanSruptcy. Exceptions to the Eegister's Eeport. 

White, McKnight é White; for assignée. 

D. W. C. London, for Brown county. 

D. W. Thomas, iox Moore and Dunn. 

Swiis-G, D. J." From the report of the registér it appears 
that on the twenty-fourth day of November, 1874, the com- 
missioners of Brown county, Ohio, recovered, in the court of 
common pleas of Brown county, a judgment against Eeece 
Jennings, the bankrupt, and 18 others, for $22,620.12, It 
further appears that, at the time of the rendition of said judg- 
ment, Eeece Jennings was the owner of two separate tracts 
of land situate in said county of Brown ; that af terwards, to- 
wit, on the twenty-third day of November, 1875, the commis^ 
sioners caused exécution to be issued upon said judgment, 
which was levied upon one tract of said land only; that on 
the thirteenth day of June, 1877, James H. Dunn recovered 
in the common pleas court of Brown county, Ohio, a judg- 
ment against the said Eeece Jennings for the sum of $1,- 
185.05; that Eeece Jennings, on the twenty-fourth day of 
August, 1877, in pursuance of a contract entered into on the 
seventeenth day of May, 1877, conveyed to Louisa Kaeble, in 
considération of the sum of $2,257, the tract of land which 
was levied upon by virtue of the exécution issued on the judg- 
ment in favor of said commissioners ; that on the twentieth 
day of October, 1877, E. C. Moore recovered, in the court of 
common pleas of Brown county, Ohio, a judgment against 
the said Eeece Jennings for the sum of $839.49. It further 
appears that the said Eeece Jennings, on his own pétition, 
was, on the fourteenth day of December, 1877, adjudicated a 
bankrupt. It fiirther appears that no exécutions were issued 
upon the judgments in favor of James H. Dunn and E. G. 
I Moore. It further appears that the exécution issued upon 
the judgment in favor of the commissioners of Brown county 
was a,l80 let'ied upon the lands of 16 other défendants, but it 
does not appear that an appraisement of any of the lands 
was made, nor does it appear what was the value of the 
.lands leyjed upon. By prpceedinga under orders of this court, 
the tract of land owned by the bankrupt, and not levied upon 
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under the judgment of BroWn county, was sold by the assignée, 
and the proceeds, after the payment of costs, is insuffioient 
to pay the judgmenta of Brown coanty, of James H. Dann, 
and that of E. C. Moore ; and it was claimed before the reg- 
ister, by counsel for Browù county, that the proceeds of the 
sale should be directed to be paid upon that judgment ; and 
by counsel for Dunn and Moore, that they should be paid to 
them. The register decided that the proceeds should be 
applied — First, to the judgment of James H. Dunn; second, 
to that of E. C. Moore. And to this finding the county has: 
eïcepted. 

The détermination of this question involves the construc- 
tion of the statutes of Ohio, declaring and regulating the 
liens of judgments, section 5375 of which provides that "such 
lands and tenements within the oounty where the judgnjent 
is entered shall be bound for the satisfaction thereof f rom the 
first day of the term at which judgment is rendered; but 
judgments by confession, and judgmenta rendered at the same 
term at which the action is commenced, shall bind such lands 
only from the day on which judgments are rendered ; and ail 
other landsi as well as goods and chattels, of the debtor shall 
be bound from the time they are seized in exécution." And 
section 5415 provides that "no judgment on which exécution 
is not issued and levied before the expiration of one year 
next after its rendition shall operate as a lien on the estate 
of a debtor to the prejudiee of any other bona fide creditor." 
Thèse are the two sections of the statute which bear directly 
upon the question in this case, and which control its décision. 
The suprême court of the state has been several times called 
upon to construe and apply them ; and if we can asoertain 
the construction which they hâve given- to them, and can 
apply that construction to the facts of this case, we must be 
governed by it. Bank of U. S. v. Longworth, 1 McLean, 35. 

The first case in which thèse sections were oonstrued is 
that of McCormack v. Alexander, 2 Ohio,. 66, in which it was 
held by the court that judgment creditors who had not sued 
out and levied exécutions within one year from the date of 
their judgments lost their lien and préférence as against sub- 
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aequent Judgment creditors who had Bued out and levîéd exe- 
jutions within one year. In that case there was but a single 
pièce of land levied upon by the several exécutions. 

Tbe second case is that of Patton v. Sheriff of Pickaway Co. 
2 Ohio, 396, in whieh it was held that when a levy is set 
aside parties stand in the same situation as if no levy had 
ever been made ; and where such levy had been made within 
the year upon a senior judgment and set aside, it lost its lien 
as against a junior judgment which had been levied within 
the year. 

The next case is that of Earnjit v. Winans, S Ohio, 135, in 
which it was held that the statute which restrained a levy 
upon the property of the suret]^ until that of the principal 
was exhausted did not operate to préserve the lien of a judg- 
ment upon which exécution had not been levied within the 
year, and a junior judgment upon which exécution had been 
levied within the year was held to be the prior lien. 

The next case is that of Shiiee v. Fergmon, 3 Ohio, 136. 
From the statement of facts in that case it appears that the 
Bank of the United States obtained a judgment against Pur- 
geson and others on January 8, 1822, in the circuit court of 
the United States for the district of Ohio, and on August 20, 
1823, caused an exécution to be levied on a quarter section 
of land of the défendant Fèrguson, by the sale of which, on 
an older judgment, a surplus was produced. The Lebanon 
Banking Company obtained a judgment against Fèrguson and 
others in August, 1823, but did not cause exécution to be 
levied upon the land upon which the first exécution was levied. 
Hansburger and Selley, in May, 1823, obtained judgment by 
attachment against Fèrguson as a debtor of the Lebanon 
Bank, and also obtained an assignment of the judgment in 
favor of that bank against Fèrguson, and on December 23» 
1826, caused exécution to be levied on the land in question. 
Thomas Shuee obtained a judgment against the same défend- 
ants on December 24, 1825, and caused an exécution to b© 
levied upon the land in question on the twenty-third of 
December, 1826. I. Emlin obtained a judgment against the 
same défendants on December 24, 1825, and caused an exe- 
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cution to be levied on the same land on December 23, 1826. 
It does not appear from the statement of faets, or from the 
opinion of the court, whether exécution had been issued upon 
the judgment in favor of the Lebanon Banking Company, 
and levied within the year upon other lands of the défend- 
ants than the tract, the proceeds of whichwere in dispute. I 
thereupon sent to the clerk of Warren county to asoertain 
whether the records in the common pleas or suprême court 
of the county showed whether such levy had been made,. and 
he forwarded me the original papers in the' case in thô 
suprême court. The record upon whioh the certiorari was 
granted, and upon which the case was disposed of by the 
suprême court, contains an agreed statement of facts, from 
which it appears that exécution had been issued upon the 
judgment in îavor of the Lebanon Banking Company, and 
had been levied within the year upon other property than 
that in dispute, and that this lety was made before the levy 
of the exécution upon the judgment in favor of the Bank of 
the United States had been levied upon the property in dis- 
pute. The court of common pleas ordered the proceeds to be 
paid to the assignées of the Lebanon Bank, on the supposi- 
tion that they had the oldest and best lien ; and the fourth 
assignment of error in the case in the suprême court was 
"because the exécution issued on the judgment in favor of the 
Lebanon Bank, and on which the levy was made on said 
premises, the proceeds of which are the subject of dispute in 
this case, was irregular, it appéaring that the property levied 
upon under a prier exécution issued on said judgment re- 
mained undisposed of at the time of issuiag of said exécu- 
tion on which the levy was made upon the premises sold 
belonging to said défendant Ferguson, and from the sale of 
which the money in dispute was made;" and the fifth 
assignment of error was "because the lien of the judgment of 
the Lebanon Bank on any other property than such as was 
then levied upon, if ît was not absolutely discharged, and ren- 
dered void by said attachment, was lost, under the opération 
of the exécution laws of 1822, in having the premises then 
levied upon offered for sale as the law directed, and the levy 
v.6,no.3— 18 
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6t appraisement on both of them set aside within six months, 
or such other time as that law required;" and the sixth 
assignment of error was "because the exécution on the judg- 
ment of the Lebanon Bank was not levied on the mortgaged 
premises '-which were sold, nor any other of the défendant 
Ferguson's property, within one year after the rendition of 
said judgment, according to the provisions of the laws of Ohio 
at that time in force, and particularly of the statute of Feb- 
ruary, 1824." From this it appears that the question of 
there being a levy upon other property was brought directly 
before the court, and the record, therefore, shows clearly that 
the question was considered, and it was the fact in the case 
upon whieh the décision was based. The suprême court in 
that case says that they decided the following points : 

"First, to take a case out of the opération of the seven- 
teenth section, (now 5415,) a levy must hâve been made 
on the property in question within a year after the rendi- 
tion of the judgment. A levy on other property, though 
within the year, will not save the lien as to the property 
not levied upon. Second, if there are several judgments, and 
the property in. question bas not been levied upon within the 
year under either of them, they stand on an equal footing, 
and the judgment créditer who iirst takes out exécution and 
causes a levy to be made will. hâve the préférence. Third, 
if exécution on an older judgment bas not been levied upon 
a particular pièce of property within the year, and an exécu- 
tion upon a junior judgment has been levied upon that prop- 
erty within thé year, the junior judgment must hâve the 
préférence, aJthough a levy may hâve been made on the same 
property under the older judgment before the levy was made 
on the junior judgment. The lien of the junior judgment on 
ail the property not levied upon under the older judgment 
within the year must continue from one year from its date to 
the exclusion of the older judgment, provided the junior judg- 
ment was rendered before the levy was made on the older 
judgment. A levy on the older judgment, though after the 
year, if made before the date of the junior judgment, will baye 
the préférence." 
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And thîs Î8 in accordance with the décision of this court in 
the Bank of U. S. v. Longworth, 1 McLean, 35. In that case 
Justice McLean says : "Under the act of 1824, in the case 
of Shuee v. Ferguson, 3 Hani. (3 Ohio) 136, the suprême court 
decided that to continue the lien of the judgment upon any 
particular pièce of real estate there must be a levy upon it 
within the year ; that a levy upon property releases ail other 
property net levied upon from the lien of the judgment, and 
that such property may be taken in exécution on a junior 
judgment." Justice McLean f urtber says : " I confesa I 
entertain some doubts as to the correctness of the décision, 
which in effect transfers the lien from the judgment to the 
levy of the exécution. If the lien of the judgment be limited 
to the property levied upon, the judgment, after tlie levy, has 
no binding force upon other real property within the county. 
The policy of the act seems to re(inire diligence by a judg- 
ment creditôr, and prevents His holding a judgment over the 
property of the debtor so as to prevent other creditors from 
reaching it. But it would seem to me that the policy of the 
act, as well as its letter, would be carried into effect by issuing 
an exécution on a judgment in good faith within the year, 
and pursuing it with diligence; that the lien of the judgment 
shou|d not be limited to the property levied on, but sbould 
continue to cover ail the real property of the défendant within 
the county until the money was made. The suprême court, 
however, has decided this question, and as their décision giv- 
ing a construction to the statute forms the rule of décision in 
this court,. I am disposed to acquiesce in the décision." 

The principle of the latter cases applies to this. A levy 
was made under the judgment in favor of Brown county, 
within a year from its rendition, upon a part of the lands of 
the judgment debtor, but not upon the lands in controversy. 
Thé jridgments in favor of James H. Dunn and E. C. Moore 
were rendered more than one year after that of Browh county. 
Under neither of thèse judgmentB was a levy made, but 
béfore the expiration of the year from their rendition the 
défendant judgment debtor was adjudieated a banbrUpt, and 
bis estate passed intb the hands of an assignée ;< and the 
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rights of the parties must be determined as of the date of the 
adjudication of bankruptcy. Scott v. Dunn, 26 Ohio St. 63. 
At that date the judgment of Brown county, as to the prop- 
«rty in controversy, had lost its lien as against the judgments 
of Dunn and Moore, more than one year having elapsed since 
its rendition; but less than one year having elapsed since 
the rendition of the judgment in favor of James H. Dunn, it 
had not lost its lien as against the judgment in favor of E. 
C Moore, and, there having been no levy under either of the 
latter judgments, they must be paid in the order of their ren- 
dition — first the judgment of James H. Dunn, and second 
that of E. C. Moore. 



In re A. H, English & Co., Bankrupts. 

(District Court, W. D. Pennaylvania. March 12, 1881,) 

1. Statutbs op Limitation — Rembdt. 

Statutes of limitation operate upon the remedy, not the title. 

2. Bame— Assignes in Bankruptcy— Bev. St. } 6057. 

An assignée in bankruptcy is not precluded f rom def ending against a 
daim by the wife of the bankrupt for a copyright royalty upon the 
ground that the copyright was transferred to her by her husband in 
fraud of his creditora, because he did not, within the two years lim- 
ited by section 5057 of the Revised Statutes, proceed by suit to recover 
the copyright or hâve the transfér set aside. 

In Bankruptcy. Sur raie on A. B. Hay, Esq., assignée, 
to show cause why a copyright royal ty should not be paid to 
Mrs. Emily English, trustée of Lueius Osgood English. 

Knox é Reed, for Mrs, B. English. 

A. B. Hay, for assignée. 

AcHEsoM, D, J. Among the effects of the bankrupts which 
came into the hands of the assignée was a stock of school- 
bookfi, which he sold pursuant to an order of court made upon 
his pétition. No lien is specified in the pétition or order other 
than the lien of one Hart for printing and binding part of 
the books. But just before the sale the assignée procured an 
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order of court authorizing him to pay Mrs. Lucius Osgood, 
the owner of one-half of the copyright of the books, a copy- 
right royalty, and after the sale he paid her the same to the 
amount of $1,224.41. 

On March 28, 1879, Mrs. Emily English, the wife of A. H. 
English, one of the bankrupts, as trustée of Lucius Osgood 
English, son of the bankrupt, presented her pétition, claim- 
ing to be the owner of the other half of the copyright, 
and to be entitled to a like royalty to that paid Mrs. Osgood, 
and praying the court to order the assignée to pay the same 
to her. Thereupon a rule was granted upon the assignée to 
show cause why he should not make such payment. After 
answer to this rule, and argument, the court, on April 12, 
1879, discharged the rule. The pétition, however, was not 
dismissed, and is still pending. 

On January 31, 1881, another pétition of like character 
was presented to the court by Mrs. English, as trustée of 
Lucius Osgood English, and a rule was granted upon the 
assignée to show cause why an order should not be made 
directing him to pay the petitioner out of the proceeds of said 
sale the royalty claimed. To this pétition and rule the 
assignée filed an answer. The petitioner set down the rule 
for hearing, and it was heard upon the pétition and answer. 
I need scarcely say that in disposing of this rule the answer 
must be taken as true. In substance it allèges that A. H. 
English, who owned the one-half of the copyright now claimed 
by Mrs. English as the basis of her claim to royalty, trans- 
ferred the same, without considération, to his wife, the peti- 
tioner, in trust for his son Lucius, some months before his 
pétition: in bankruptcy was filed, at a time when he was in 
financial embarrassment — under an extension whicli he had 
procured from his'creditors — ànd insolvent; that this trans- 
fer of the copyright was made to defraud his creditorS; and 
that at the date of his adjudication as a bankrupt A. H. Eng- 
lish, in point of fact, was the owner of the said ode-half of 
the copyright. 

If the allégations of the answer are true, it is very clear 
that the petitioner bas no honest claim to the royalty she 
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seefcs to recover in this proceeding. Nevertheless, it is very 
eamestly contended in her behalf that her right to demand 
this money is not to be disputed by the assignée, because 
he did not, within the two years limited by section 5057 of 
the Jievised Statutes, proceed by suit at law or in equity to 
reeover the copyright from the petitioner, or to hâve the trans- 
fer to her set aside. It is said her title to the copyright is 
not now assailable by any direct proceeding, and therefore 
that the assignée is estopped from calling it in question or 
denying her claim to the fruits of the copyright. The argu- 
ment may be ingenious, but surely it is fallacious as applied 
hère. It amounts to this : that because the statute of limita- 
tions bas barred a suit against the petitioner, the righteous 
defence of the assignée to a demand which (if his statements 
are true) is totally devoid of justice lias been taken a,way. 
This would be to give to the statute of limitations, when it 
haa once closed, the force of a judicial decree establishing con- 
clusively the rights of the parties. But such is not its opér- 
ation. Statutes of limitation operate upon the remedy, not 
the title. Leasure v. Mahoning Toicnship, 8 Watts, 551 ; Mc- 
Candless' Estate, 61 Pa. St. 9 ; Hegarty's Appeal, 75 Pa. St. 
503. 

To avoid misapprehension I désire to add that I am not to 
be understood as expressing any opinion upon the mérita of 
this claim. Upon investigation it may appear to be entirely 
faix and valid. The allégations of the assignée against its 
fairness are to be proved. AU that now is decided is that in 
the face of the assigaee's answer the court cannot make the 
order asked for. 

The rule to show cause will be dîscharged without préju- 
dice to the right of Mrs. English to prosecute her pétition or 
to pursue any other appropriate remedy for the recovery oî 
the royally claimed. So ordered. 
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Singer Manuf'o Co. v. Stanagb. 
(Circuit Court, E. V. Missouri. March, 1881.) 

1. Tbade-Makk— Patentbd Article— Specific Dbbignatioïi. 

Where a word indicates a patented machine of peculiar mechanigm, 
such Word cannot be protected as a trade-mark upon the expiration of 
the patent. 

2. Same—" Singer " Machine. 

Certain patented sewing macliines were known as the " Singer " 
machines. Hdd, that the word "Singer" was net a trade-mark, 
and became common property upon the expiration of the patent. 

In Equity. 

Taylor é Pollard, for plaintiflF. 

Marshall é Barclay, for défendant. 

Tkeat, D. J. This is a suit for an alleged violation of 
plaintiff's trade-mark. It seems that the plaintiff has pur-, 
fiaed its controversy on both sides of the Atlantic, generally 
with success. The décisions of the foreign and American 
courts hâve been cited and examined. While référence is 
made in many of them to actual or supposed patents, issued 
and expired, no one of said cases, except that by Judge 
Drummond, states with directness what should be the turn- 
ing point in the controversy. The case of the plaintiff 
against WUson (3 Appeal Cases, 376) turned more on ques- 
tions of practice than on the rules by which the rights of the 
parties were to be ultimately determined. That case and 
others in England, and the great number of cases in Ameri- 
can courts, (notably, Manufg Go. v. Traîner, 101 U. S. 51,) 
ought to make clear the rules controlling this litigatiop. It 
would be tedious and unprofitable to review the many author- 
ities cited. In the case from the English house of lords, 
(supra,) and in the case {supra) from the United States su- 
prême court, there were differing opinions o» the merits. 
Each of the many cases cited has its distinctive pecularities, 
and, while ail courts agrée that property interests in trade.- 
marks should be protected, there is a strange diversity of 
reasoning as to the true basis on which st^ch interests should 
rest. ; , . ■ 
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It is not necessary for the solution of the rights of parties 
litigant in this suit to enter upon so wide a field of analysis 
or discussion. At the opening of the argument this court 
directed the attention of counsel to -what seemed to be a mat- 
ter of large moment, but as the pleadings and évidence had 
been prepared in the light of leading English and American 
cases, the cause progressed at great length, calling for the 
remark that despite thèse cases a large amount of irrelevant 
testimony was presented; or, rather, that while counsel had 
been diligent in their préparation, not knowing what views 
this court might entertain, much of the évidence seemed to 
apply rather to infringements of patents than a violation' of 
trade-marks. Stiil, many of the leading cases hâve taken 
that course, to what seems to be a confusion of rights. 

This case furnishes an apt illustration. The plaintiff and 
its predecessors had, in connection with others, through pat- 
ents, a monopoly as to certain sewing machines, known as the 
"Singer" machines. When thèse patents expired every one 
had an equal right to make and vend such machines. If the 
patentées or their assignées could assert successfully an ex- 
clusive right to the name "Singer" as a trade-mafk, they 
would practically extend the patent indefinitely. The pecu- 
iiar machine which had become known to the public under 
that name during the life of the patents was so known as a 
specified article of manufacture, and at the expiration of the 
patent would still be known on the market by that désigna- 
tion, irrespective of the name of the spécial manufacturer. 
No one had an exclusive right tothe use of the generic 
name. If one wished to acquire a trade-mark in connection 
therewith he could do so distinctively. The plaintiff accord- 
inglyadopted spécifie devices, including its own name, whereby 
its products could be distinguished. The défendant adopted 
a différent device, with the name of his manufacturer, "Stew- 
art," and advertised the sale sometimes of the "Stewart" 
machines, and sometimes of the "Stewart-Singer" machines, 
attaching his name as "late gênerai manager of the Singer 
Manufacturing Co." 

It is contended that, although he and others had an indu- 
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bitable rightto manufacture and sell the "Singer" machines — 
that is, machines known as such in the market- — so far as 
their mechanism is conoerned, they had no right to advertise 
or sell them by their right names, with or without a prefix. 
How is it that the plaintiff corporation acquired a monopoly 
of the name, whereby it could exclude, after the expiration of 
the patent, ail others from making or vending the machines 
under the only name known to the public ? 

A review of the many cases cited leads to the foUowing con- 
clusions : 

First. That when a patented article is known in the market 
by any spécifie désignation, wbether of the name of the pat- 
entée or otherwise, every person, at the expiration of the pat- 
ent, has a right to manufacture and vend the same under the 
désignation thereof by whioh it was known to the public. 

Second. That the original patentée or his assignées hâve no 
right to the exclusive use of said désignation as a trade- 
mark. Their rights were. under the patent, and expired 
with it. 

Third. If a corporation or person wished to establish a 
■trade-mark or name, indicative of its own spécial manufac- 
ture of such a machine or produot, the right must grow up, 
just as ail other rights of the kind are established — by use 
and acquiescence. Thus, as every one at the expiration of 
the patent had a clear right to manufacture and vend what 
was known as the "Singer" sewing-machine, the plaintiff 
•could acquire no exclusive right to the name "Singer," but 
could by proper trade-mark appropriate to itself names or 
devices indîcating its own manufacture of such machines. 

Fourth. The plaintiff did adopt spécial names and devices 
to indicate what it put on the market as its manufacture, 
viz., "The Singer Manufacturiug Company," imprinted on 
the shield and arm of the machine, etc. The défendant 
placed on its shield and arm the words, "The Henry Stew- 
art's Manufacturing Co.," withunother device. Now, as each 
corporation had an equal right to make and vend that class 
of machines known in the market as "Singer" machines, and 
as the défendant used neither the name nor device of the 
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plaintiff, there is no violation of the plaintiff's trade-mark or 
name. While the courts are prompt to protect the property 
rights of any skilled person in his trade-mark or name, 
whereby he may hâve in the market the benefit of his skill 
and réputation, they must also guard against every effort to 
secure a monopoly not arising therefrom. When a market- 
able product is publidy known or designated by a generie 
name, no one should be permitted to shut out ail just compé- 
tition by claiming the exclusive right to use that name. If 
there is a peculiar excellence, real or supposed, in his manu- 
facture, he can establish by his trade-mark or name the right 
to protection against the piracy thereof; but he cannot go 
further and insist that, indépendant of his personal skill or 
manufacture, he can cover by his trade-mark or name what- 
ever may properly distinguish the common article which 
every one has a right to make or vend. 

Fifth. Inasmuch as the word "Singer" indicates a machine 
of peculiar mechanism, and every one has a right to make 
such a machine, the word "Singer" attaehed to such machines 
is common property. 

Sixth. The distinctive names and déviées of the plaintiff 
corporation were not used by the défendant, and no one of 
ordinary intelligence could suppose that the " Stewart" manu- 
facture was the manufacture "of the plaintiff. Each had its 
distinctive and detailed names and devices, so that there was 
no probability that the machine made by one would be mis- 
taken for the manufacture of the other. 

Thèse views dispose of the case; yet it is important to 
remark that the plaintiff is seeking, after the expiration of 
one or more patents, to perpetuate a monopoly under the 
guise of a trade-mark. The propositions involved hâve un- 
dergone so much judicial investigation in transatlantio and 
cisatlantic courts that a summary disposai of the question 
may seem inadéquate to the exigency of the case ; yet each 
of said cases would show, if properly analyzed, that the gên- 
erai rule is admitted by ail. 

There are many technical objections interposed with respect 
to évidence offered ; yet, giving the objector the largest bene- 
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fit therefrom, there still remains the clear fact that the plain- 
tiff, even if its assignment covered the name as a trade-mark, 
(which is very doubtful), is seeking to create a monopoly for 
the practical extension- of a patent beyond its légal term. 
The plaintiff bas established no such right, nor bas the de- 
fendant consequently violated any of plaintiff's rights. 
The bill will, therefore, be dismissed at plaintiff's eosts 
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Stevens V. Same. 

Btevens, use of Emigh, v. Same. 

{Circuit Court, D. Maryland. March 17, 1881.) 

1. iNKIilNGEMEST DP PaTKKT — EXCEPÏIOKS TO MASTER'S RePORT. 

Tbe Stevens patent for improvement in railroad-car brakes, which 
expired in 1872, liaving been held valid, upon référence to a master 
he reported that the advantages derived by the défendant from its 
use amounted to $30 per car per year, and that flnding that during 
the latter years of the existence of the patent there was an established 
license fee of $25 per car per year, he assessed the complainant's dam- 
ages at that rate from the time the license fee was established. Hdd, 
that the master's findings, as to both profits and damages, were war- 
ranted by the testimony, but that, as it was difflcult to compute with 
exactness the money value of the advantages accruing to the défend- 
ant from the use of the patent, and as there was conflict of testimony 
on that subject, the court would accept the license fee as the basis of 
compensation least liltely to do injustice, and would decree as for profits 
at that rate, without mterest. 

In Equity. Exceptions to Master's Report. Before Bond 
and MoERis, JJ. 

George Harding and Albert H. Walker, for complainants. 

John H. B. Latrobe and Andrew McCallum, for défendant. 

Morris, D. J. Thèse are three suits in equity against the 
Baltimore & Ohio Eailroad Company for infringement of 
the patent, dated the twenty-fifth of November, 1851,granted 
to Francis A. Stevens for an improvement in railroad-car 
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brakes. The original patent expired in 1865, and was ex- 
tended for seven years, terminating the twenty-fifth of No- 
vember, 1872. At the November term, 1872, this court, 
{Oilcs, 1.,) sustained the validity of the patent, and decided 
that the défendant had infringed, and thèse cases went to the 
master, (Eobert Lyon Eogers, Esq.,) to state an account of 
gains and profits, and to assess damages. On this account- 
ing the parties bave examined witnesses at great length 
during a period of some six years, and the master, in Novem- 
ber, 1880, filed his reports in ail three cases, together with 
thetestimony (which is contained in two large printed books) 
on which he based his findings. 

The master reports the number of cars on which, in each 
year, the défendant used the complainants' patent, commonly 
known as the "Stevens" brake, and reports that hefindsfrom 
the testimony that 'the défendant did dérive savings and ad- 
vantages in the use of the "Stevens" brake over what it would 
hâve derived from the use of any other similar device open to 
the public. 

The master further reports that he finds that the savings 
and advantages which so accrued to the défendant from suoh 
use, amounted to $30 per car per year and at that rate he 
finds the gains and profits which the complainants are enti- 
tled to recover, amounting in the aggregate to $102,480. 
He further reports that during the period covered by two of 
the suits, viz., from 1857 to the expiration of the patent, 
he finds that the complainants had established a license fee 
of $25 per year per car for the use of the patent, and, assum- 
ing the license fee as the measure of complainants' damage, he 
assesses the damages at that rate in those two cases. But 
he reports that he finds no satisfactory évidence that any 
license fee was established during the period covered by one 
of the suits, viz., from 1853 to 1857, and, findingno évidence 
from which he can eompute the damages, he finds none for 
that period. 

The "Stevens" brake was used by the défendant onits pas- 
senger cars, and the number on which it was bo used, as 
reported by the master is not disputed; but exceptions hâve 
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been filed by the défendant to the master's findings of gains 
and profits, and assessment of damages. 

The défendant contends that the testimony does not show 
that aïiy advantage whatever accrued to it from the use of the 
Stevens brake, and further contends that if there was any 
advantage in its use there is no testimony in the record from 
which the master was authorized to adopt $30 per car per 
year as the money value of such advantage. The défendant 
also exeepts to the master's finding of damages, contending 
that there is no évidence that any license fee was ever estab- 
lished. 

The master reports that it was concéded before him that 
the brake with which the "Stevens" brake is to be contrasted 
in ail thèse cases is the brake known as the "Hodge" brake, 
80 that the question before the master as to gains and profits, 
and now in controversy before the court, is, "what savings or 
advantage, if any, did the défendant dérive from the use of 
the ' Stevens ' brake, for the period covered by that patent, 
above what it would hâve derived from the like use of the 
'Hodge' brake during said period?" Mowry v. Whitney, 14 
Wall. 620. The "Stevens" brake is claimed by the inventor 
to be superior to the "Hodge" brake, for the reason that by 
its arrangement of levers the force applied is so distrib- 
uted that it exerts a uniform pressure on each wheel of both 
trueks. In the "Hodge" brake the force applied is distributed 
unequally, the two pairs of wheels at the ends of the car re- 
ceiving a much greater pressure than the two pairs of inside 
wheels. 

As the object is to hâve the brakes apply as much retard- 
ing pressure upon every wheel as it will bear without eeasing 
to revolve and beginning to slide, it would seem to follow that 
where the pressure is distributed equally upon every wheel it 
must be possible to apply a greater average of pressure, with- 
out sliding any wheel, than could be possible where the press- 
ure is distributed unequally, for the reason that the brake- 
man must always desist from increasing the pressure before 
the wheel receiving the greatest pressure ceases to revolve; 
and with the "Hodge" brake, therefore, he must desist before 
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the -wheels receiving the lesser amount of pressure hâve re- 
ceived ail that they might receive without sliding. 

In the effort to stop railroad trains, and to retard cars when 
being drawn down steep grades, it constantly happened with 
hand power that wheels -were slided, which quickly ruins 
them, and it would therefore seem to follow of necessity that 
a considérable saving of wheels must result from the use of 
the Stevens in préférence to the Hodge brake. 

The défendant, operating a railroad of unusually difficult 
grades, and requiring the most effective form of brake, has, 
during the whole life of the patent and its extension, used the 
Stevens brake on its passenger cars, — its construction having 
been explained to the defendant's employés by the patentée 
himself within a year or two af ter the patent was granted to 
him. Notwithstanding this conceded theoretical superiority 
of the Stevens brake, and the long-continued use of it by the 
défendant, it now daims that expérience hasproved, and that 
the testimony shows, that in practical results the Hodge is 
quite as good a brake as the Stevens, and on many accounts 
to be preferred. 

With regard to the theoretical advantage of the uniform 
pressure of the brakes on each wheel, undoubtedly the full 
benefit which otherwise might resuit is diminished by the 
inequality in the pressure of the wheels upon the rails, said 
to be attributable to the "tipping of the trucks," alleged to 
take place where the retarding force is applied. Because of 
this tipping, or for some reason, when the brakes are applied 
to stop a train the rear pair of wheels of each truck do bear 
upon the track with lésa weight than the forward pair, and 
will, consequently, endure less brake pressure without slid- 
ing. This is a difficulty, however, which interfères with the 
opérations of the Stevens and Hodge brakes alike, and pre- 
vents either from yielding its best results ; but it does not, so 
far as we hâve been able to see, tend to ànnihilate any ad- 
"vantage which either might otherwise hâve over the other. 
Neither prétends to deal with this peculiar difficulty, and it 
still remains true that no more pressure can be applied to any 
wheels of the car than the wheels which bear least upon the 
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track will endure without sliding; and as one pair of thèse 
■wheels will always be one of the pairs to which the Hodge 
bràke distributes the greater amount of pressure, that limit 
will be reached with thé Hodge brake before any of the-other 
wheels bave received the fuU retardirig pressure which might 
bé safely applied to them. The différence between th© press- 
ure distributed to the end wheels as compared with the inner 
wheels, with the Hodge brake, as usually constructed, is 33J- 
per cent. The disparity in the pressure on the track caused 
by the tipping of the truck When the brakfea'are applied to a 
train in motion, is estimated to be about 15 pei- ceût. The 
average aggregate retarding pressure which can be applied to 
the wheels of a car with the Stevens brake is calculated f rom 
thèse data to be 20 per cent, more than-'Xrith the Hodge 
brake. , 

We think that the complainants hâve madé it appear by 
testimony that by thô use of the Stevens bràke properly con- 
struétèd, and kept in effective working order, there not only 
should be, but that there is, particularly when operated by 
hand power, a very appréciable saving in the wear of car 
wheels; and on this point the complainants bave produced 
some very positive testimony showing the money value of the 
wheels thus saved. The difficulties of proving the exact 
money value of this saving to this particular défendant are 
exceptionally embarrassing. The Stevens patent was never 
generally acquiesced in, and it would appear that the def end- 
ant's railroad is one of the very few on which it was intro- 
duced under the supervision of the inventor, and constructed 
as exhibiteà in his patent. 

Oïl many of the railroads on which the défendant claims 
that it was used, and on which it did not prove itself to be 
superior to the Hodge brake, ît appears that it was used 
withoùt license, and was so imperfectly constructed that it 
worked badly, and quickly got out of order. None of the 
difficulties testified to by the witnesses, who speak of its use 
on other roads in thèse imperf ect forms, are shown by any 
testimony to bave been experienced by the défendant. 

It would also seem that the results of the use of the two 
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braies in récent years, in connection with air and other power 
mechanically applied, is net a fair test of their relative ad- 
Tantages in former years when hand power exclusively was 
used; since, with the air power, the retarding force can be 
controUed to a nicety, and applied simultaneously to ail the 
wheels of tbe train, so that a much less force on each wheel 
is BufiScient to stop the train, and the risk of sliding wheels 
is much diminished. Nor do the spécial expérimenta made 
by the défendant with the two brakes alternately, convince us 
that there is no choice between them in respect to causing 
brftkes to slide. In thèse experiments neither f orm of brake 
caused any wheels to slide. This the complainants contend 
is to be accounted for by the fact that the brake shoes used 
wereimade of hard polished steel, différent from those for- 
merly used on the same railroad, and that the car being 
qiiite heavy it was hardly possible to apply force enough to 
make the shoes hold the wheels so as to cause any of them tp 
slide, There seems to us to be force in this suggestion. It 
a|)pear8 highly improbable that the défendant, having spécial 
need of the best form of brake, should, for nearly 30 years, 
hâve voluntarily and continuously used the Stevens brake on 
ail its passenger cars in the face of threatened litigation from 
the beginning, in the face of the decree of Judge Drummond 
in 1866 sustaining the patent and awarding $50 per car per 
year against the Chicago, Burlington & Quincy Eailroad Com- 
pany as the profits accruing to that railroad from its use, and 
in the face of the suit instituted against the défendant in this 
court in 1864, unless there had been very decided advantagea 
to be derived from its use. 

The validity of the complainants' patent bas been estab- 
lislied: by the decrees heretofore passed in thèse cases, and 
the défendant is now before us in the attitude of a wrong- 
doer. It is necessary only for the complainants to show 
to the court before its master, by testimony, facts upon 
which compensation is to be based, and by which it may be 
computed, as clearly as circumstances will permit. That he 
has been wronged has been decided. The pecuniary meas- 
ure of that wrong is ail we hâve to ascertain. To prove accu- 
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rately the money value of the advantages wliich the défend- 
ant lias derived from its use of the patent is undoubtedly diffi- 
cult. The complainants hâve been obliged in great measure 
to procure their witnesses from railroads whose interests are 
with the défendant, and the Stevens brake, as used on other 
roads, has been a modified and in many instances an unskil- 
fuUy made fonn of the patented device. 

Considering ail the difficulties and embarrasments of the 
complainants' position, we are satisfied, after a careful exam- 
ination of the évidence, that they hâve substantially sustained 
the burden of proof which the law imposes upon them, and 
that the master's findings are warranted by the testimony. 
It is to be considered, however, that this is a patent which was 
only valuable to the patentée as he could induce railroads to 
use it and pay him for its use and that it was worth nothing 
to him as a monopoly. 

An established license fee, when one is proved, is unques- 
tionably the safest rule of compensation in sueh cases, and 
in view of the great difficulty of proving with exactness the 
profits which hâve accrued to the défendant, the license fee 
found by the master to hâve existed, at least during the latter 
portion of the life of the patent, commends itself to us, under 
the circumstances of this case, as the measure of compensa- 
tion least likely to do injustice to either party. 

It was said by the suprême court in Packet Co. v. Sickles, 
19 Wall. 618, that taking profits as the basis of compensa- 
tion in. courts of equity had produced résulta creating distrust 
of its faimess. And in Burdell v. Denig, 92 U. S. 720, that 
court, after recognizing that profits are the primary rule in 
equity, and a license fee in actions at law, say :• "No doubt, 
in the absence of satisfactory évidence of either class in the 
forums to which it is most appropriate, the other may be 
resorted to as one of the éléments on which the damages or 
the compensation may be ascertained." 

The testimony shows that after the validity of this patent 
was sustained by Judge Drummond in the United States cir- 
cuit court for the northern district of Illinois, and after the 
decree of that court in 1866 affirming the master's report in 

v.6,no.3— 19 
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the case against the Chicago, Burlington & Quincy Eaiiroad 
Company, finding the profits derived by that road from the 
use of the "Stevens" patent to bave been $50 per car par 
year, the complainant fixed $25 per car per year as the license 
fee for ail railroads using it, and that some 18 railroads either 
compromised for past use or took licenses for future use sub- 
stantially on the basis of that fixed rate. 

Although this rate may possibly be lésa than the def end- 
ant's actual gain, and is less by five dollars per car per 
year than the amount found by the master, in the absence of 
more exact means of Computing what that gain was, and as 
there is conflict of testimony on that subj'ect, we are disposed 
to accept the sum of $26 per car per year as the proper rate 
of profit to be decreed to the complainants in ail three of 
thèse cases, and we will sign a decree in each case for an 
amount calcnlated on that basis. As we allow thèse sums as 
profits, we do not allow interest. 



RowELL and another v. Lindsat and another. 

[Circuit Court, E. D, Wiaconsin. , 1881.) 

1. COMBINATION PATENT— iNFIÎINaBMBNT. 

A patent for a combination of known parts is not infringed by the 
use of any number of the parts less than the whole. 
Sharp V. Tifft, 2 Fed. Rbp. 697. 

2. Bamb— Nbw Pabts— Infrikgement. 

The use, in combination, of any of the new parts of a patented 
combination constitutes an infringement. 

3. Samb — ScoPE OF Claim — New Parts. ^ 

Where the invention claimed only describes the combination, the 
separate constituent parts of such combination should be regarded as 
old, or common and public. 

4. Same— Old Part— New Usa. 

The application of an old or well-known part or thing to a new 
use, in a patented combination, does not constitute such invention aa 
would render its appropriation an infringement. 



EOWÈLIi V. LINDSAT. 291 

5. Saite— Sbpaiîatb Eléments— Entieett. 

A combination must be maintained as an entirety, and no one sepa- 
rate élément can be regarded as the distiactive and essential feature 
of the invention. 

6. Same— Substitution of Pakts— New Functions— New Combina- 

TIONS. 

A combination is not infringed by the substitution of a new élé- 
ment, or of one that performa a substantially diiîerent function ; or 
by the substitution of an old élément, not known at the date of the 
patent as a proper substituts for the omitted ingrédient ; or by a new 
combination of the existing éléments of the patented combination. 

7. Same— Infeikgbmeiît— Case in Judgment. 

A patent for an improvement in cultivators claimed the combina- 
tion of a slotted beam, shank, brace-bar, and boit, when the parts 
were consti-ucted and arranged to operate as and for the purposes 
specified. Held, that such patent was not infringed by a machine 
which contained such slotted beam, shank, and boit, but did not in- 
clude the brace-bar, or any mechanical équivalent for the same. — [Ed. 

In Equity. 

Jas. J. Dick and A. R. R. Butler, for complainants. 

Wood ce Boyd and J. P. G. CottriM, for défendants. 

Dybr, D, j. This is a bill to restrain the infringement of 
a patent for an alleged new and useful improvement in culti- 
vators. The original patent was issued to complainants July 
3, 1866. A re-issue was granted March 31, 1868. Varions 
defences are interposed, among which is the defence that the 
défendants are selling cultivators made by Thomas, Ludlow 
& Eodgers, of Springfield, Ohio, which are covered by letters 
patent No. 152,706, granted to J. H. & J. W. Thomas, June 
30, 1874, and they deny that they are infringing complain- 
ants' patent. In the spécifications of the patent, the inven- 
tion is described as consisting of the application to the shank, 
B, of the tooth, of a curved brace-bar, G, the upper end of 
which passes through a slot or mortise in the beam, A, and 
is held in position by a clamping-bolt, D, which passes trans- 
versely through the slot or mortise near the brace-bar, so as 
to clamp it in any required position, and thereby adjust the 
tooth in any inclination, at the same time allowing it to yield 
to immovable obstacles without breaking. It is further stated 
in the spécifications that "it is évident that, in a device thus 
constructed and operating, the brace-bar, C, can be so clamped 
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that the tooth will retain its position when working in arabl* 
Boil, but will yield when coming in contact with an immov- 
able obstacle, and pass over it without breaking; the shank 
tuming back upon its pivot, and the brace-bar being forced 
up through the slot." 

The invention being thus deseribed, what is claimed as 
new and desired to be secured by letters patent is the "com- 
bination of the slotted beam. A, shank, B, brace-bar, C, and 
boit, D, when the parts are constructed and arranged to oper- 
ate as and for the purposes herein specified." 

The device patented to J. H. & J. W. Thomas, and which 
the défendants are selling, consists of a wooden bar or beam 
having a slit in the rear end to receive the shank of the 
shovel or tooth. The shank and the tooth consist of one 
pièce of métal, the shank at its upper end being of curved 
form, and secured in the slit by a boit or pivot. Another 
threaded boit is passed through the beam or drag-bar, a 
little in the rear of the boit to which the shank of the tooth 
is fastened, and in such place as to sustain the tooth or 
shovel when in proper position. It is stated in the spécifi- 
cations of the patent that the ends of the bifurcated bar or 
beam are drawn down by the threaded boit which sustain» 
the tooth or shovel when it is in position, or by the united 
action of both the bolts mentioned, "until clamped against 
the standard of the shovel with such force that the fric- 
tion shall maintain the shovel in position while passing 
through mellow earth, but not so tight but that it will yield 
to an excessive résistance before force enough is applied to 
break the shovel." It is further stated that by making the 
shank in one pièce its construction "is greatly cheapened as 
compared with that class where an arm has to be welded to 
the shank;" and the substance of the patentee's claim is, in 
combination with the drag-bar or beam, bifurcated at the rear 
end, the shovel standard, curved at its head and where it is 
adjusted to the drag-bar, and pivoted and clamped by the 
bolts before deseribed. 

The only question which it is neeessary to consider is that 
of infringement. The complainants' patent is for a combi- 
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nation. It îs a settled rule of law that wliere a patent îs 
for a combination of known parts, it is not infringed by the 
use of any number of the parts less than the whole ; for the 
patent in every sueh case is for that identical combination, and 
nothing else, and a combination of any less number of parts is 
a différent thing. Sliarp v. Tifft, 2 Fed. Ebp. 697. This prin- 
ciple bas been so often reiterated that it is elementary. 
Prouty V. Ruggles, 16 Pet. 336; Lee v. Blandy, 2 Fish. 89; 
Latta V. Shawk, 1 Fish. 465 ; Gould v. Rees, 15 Wall. 187. There 
is, however, another class of combiuations, where some of 
the parts are new and others old, and where the new parts 
are claimed as inventions. If the combination is of this char- 
aeter, the appropriation of the part which is new is an in- 
fringement. Latta v. Shawk, supra; Lee v. Blandy, supra; 
Sharp V. Tifft, supra. The complainants elaim that their 
patent falls within the latter class. They insist that the 
slottedwoodenbeam used for the purposes designatedin their 
combination is a new invention in and of itself, and that as 
the défendants use such a beam they infringe. It may be, 
and in fact the testimony tends to establish, that a slotted 
wooden beam was not used before complainants' patent for 
holding cultivator teeth. But this is not enough to make it 
a new thing within the rule last above stated. As matter of 
fact, a beam containing a slot or mortise, such as that in the 
complainants' device, is old, and the most that can be right- 
fuUy claimed in that respect is that an old and well-known 
part or thing is applied to a new use as part of a patented 
combination. Furthermore, the complainants do not in their 
spécifications or claim allège that they are the inventors of 
the slotted beam, nor of anything less than the ôntire combi- 
nation. And it is conclusively settled that where a patentée 
claims as bis invention only the combination which he de- 
scribes, the separate parts which constitute the combination 
are to be regarded as old, or common and public. 

In Rich V. Close, 4 Fish. 282, it was said, by Judge Wood' 
ruff, that "an inventer must be taken to know of what his 
invention consists, and his patent does not secure to him the 
exclusive right in anything more than he claims to hâve 
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iîivented. * » » ^ Hère ihe patentée bas narrowed liis 
daim by the use of terms which are express and clear : ' "What 
I claim as my invention, and désire to seoure by letters pat- 
ent, is the combination of th^ wheel, constructed as herein- 
before described, with the spiral eonductor, D, and tube, F, 
so as to get the full pressure of the water while the wheel is 
relieved of its weight, in the manner and for the purpose set 
forth.' He does not claim to bave invented either of thèse 
parts separately, nor to hâve invented a useful combination 
of any two of the parts without the third. He may hâve 
invented each of them, but he has not obtained a patent for 
either of them. We are therefore left to the assumption that 
each was old, and that his specilic combination alone was 
new." 

In The Corn-planter Patent, 23 Wall. 224, it was held that 
"where a patentée, after describing a machine, claims as his 
invention a certain combination of éléments, or a certain 
device or part of the machine, this is an implied déclaration, 
as conclusive, so far as that patent is concerned, as if it were 
expressed, that the spécifie combination or thing claimed is 
the only part which the patentée regards as new. True, he 
or some other person may bave a distinct patent for the por- 
tions not covered by this; but that will speak for itself. So 
far as the patent in question is concerned, the remaining parts 
are old, or common and public." 

Thèse statements of the law, as thus expressed in the two 
cases cited, are exactly applicable to the case at bar. Hère, as 
iu Rick V. Close, the patentées hâve narrowed their claim by 
the use of clear and express terms : "What we claim as new, 
and désire to secure by letters patent, is the combination of 
the slotted beam. A, shank, B, brace-bar, C, and boit, D, 
when the parts are constructed and arranged to operate as 
and for the ptirposes herein specified." Not having claimed 
to bave invented either of the parts separately, and expressly 
claiming only a certain combination of parts as described, 
there is an implied déclaration, as conclusive as if it were 
expres«od, tliat the spécifie combination is the only part 
which the patentées regard as new, and that the several parts 
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of the combination are old. Upon the highest authority, it 
therefore conelusively appears, I think, that complainants 
are not in a position to claim that their slotted beam was of 
itself a new invention or discovery. And, as before stated, 
it is not enough to say that it was not before used for hold- 
ing cultivator teeth ; for it cannot be reasonably claimed that 
the mère application of an old thing to a new use in a com- 
bination is such invention of a new part as would bring the 
case within that class of combinations where the appropria- 
tion of a single part is an infringement. But it is contended 
that the slotted beam ia thé distinctive and essential fea- 
ture of complainants' invention, and should be regarded as 
such in passing on the question of infringement. The court 
must, however, look at the entire spécifications and claim of 
the patentées, in determining what their invention is. The 
combination is an entirety. Unless it is maintained as such 
the whole of the invention fails. If one of the éléments is 
given up the thing claimed disappears. Where a patentée, 
suing for an infringement, déclares upon a combination of 
éléments which he asserts constitutes the novelty of his 
invention, he cannot abandon a part of such combination and 
maintain his claims to the rest. Much less can he prove any 
part of his combination immaterial or useless. Vance v. 
CampbeU, 1 Black, 427. The différent parts may perform 
more or less important functions, but each and ail are essen- 
tial to make the thing which the patentée bas claimed as his 
invention. 

It follows, from what bas been stated, that the défendants 
do not infringe the complainants' patent by merely using the 
slotted beam. They do not infringe unless they bave appro- 
priated the entire combination. The patentées déclare in 
their spécifications what their invention is. They expressly 
say, inter alla, that it consists "in applying to the shank of 
the tooth a eurved brace-bar, the upper end of which passes 
through a slot or mortise in the beam." The défendants use 
the slotted beam, the shank of the tooth, and the clamping 
boit. But in their device there is no brace-bar welded to the 
shank, and passing up through the mortise in the beam. 
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Both parties use the pivot which attaches the shank to the 
beam; but this pivot is not claimed by the complainants as 
part of their invention. As, therefore, the construction of 
the défendants' device does not include the curved brace-bar, 
if the case were to stop hère it would seem that the patentées' 
entire conabination is not appropriated, and so that there is 
no infringement. But it is insisted that the différence be- 
tween the two devices is ore merely of form, and that in fact 
ail the éléments of the complainants' machine are présent in 
that which the défendants are selling. There is no doubt of 
the right of a patentée to invoke the doctrine of équivalents 
on a question of infringment in the case of a combination 
patent. The law upon this subject is settled in Conner v. 
Roach, 4 Fish. 12; Seymoiir y, Osborne, 11 Wall. 516; and in 
Gould V. Rees, 15 Wall. 187. In the case of Seymour v. 
Oshorne the court say that "mère formai altérations in a 
combination • * * are no defence to the charge of in- 
fringement, and the withdrawal of one ingrédient from the 
same, and the substitution of another which was well kuown 
at the date of the patent as a proper substitute for the one 
withdrawn, is a mère formai altération of the combination, 
if the ingrédient substituted performs substantially the same 
function as the one wifhdrawn." But the court further say 
that to constitute infringement ail the material ingrédients 
of the prior combination must be appropriated, and that the 
inventera of a combination "cannot suppress subséquent im- 
provements which are substantially différent, whether the new 
improvements consist in a new combination of the same in- 
grédients, or of the substitution of some newly-discovered 
ingrédient, or of some old one performing some new function 
not known at the date of the letters patent as a proper sub- 
stitute for the ingrédient withdrawn." And in Gould v. Rees 
the court say: "Bonajide inventors of a combination are as 
much entitled to équivalents as the inventors of other pat- 
entable improvements. * * * Apply thàt rule and it is 
clear that an altération in a patented combination which 
merely substitutes another old ingrédient for one of the in- 
grédients in the patented combination, is an infringement of 
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ihe patent it the substitute perforais the same functions and 
was well known at the date of the patent as a proper substi- 
tute for the omitted ingrédient ; but the rule is otherwise if 
the ingrédient substituted was a new one, or performs a sub- 
stantially différent function, or was not known at the date of 
the plaintiff 's patent as a proper substitute for the one omitted 
from his patented combination. Where the défendant, in 
construoting his machine, omits entirely one of the ingré- 
dients of the plaintiff's combination without substituting any 
other, he does not infringe ; and if he subatitutes another in 
the place of the one omitted, which is new, or which per- 
forms a Bubstantially différent function, or if it is old, but was 
not known at the date of the plaintiff's patent as a proper 
substitute for the omitted ingrédient, then he does not in- 
fringe." See, also, GUI v. Wells, 22 Wall. 1. 

It foUows, therefore, from thèse statements of the law, that 
if the défendants omit entirely one of the éléments of the 
complainants' combination without substituting any other, or 
if they substitute another which is new, or which performs 
a substantially différent function, or if it is one that is old, 
but was not known at the date of the complainants' patent 
as a proper substitute for the omitted ingrédient, or if their 
machine consista in a new combination of the same ingrédi- 
ents, then the défendants do not infringe. A material ingré- 
dient of complainants' device is the curved brace-bar, welded 
to the shank of the tooth. This cannot be denied. If the 
défendants, omitting the brace-bar, hâve substituted an élé- 
ment in its place, that substitution consists not in supply- 
ing by physical addition another part, distinct from the rest 
of the device, in the place of that omitted, but in merely 
changing the form of the head of the shank where it rests in 
the mortise in the beam. In the complainants' device th& 
curved brace-bar is welded to the rear of the shank about 
midway between the point where the shank is pivoted to the^ 
beam and the tooth, and passes into the mortise at the end 
of the beam, where it may be clamped. As before stated, the 
tooth and shank of défendants' device consist of a single 
pièce of métal ; the head of the shank, where it passes. 
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into the mortise at the end of the beam, bein^ curved, and 
resting on the clamping boit at proper distance from the 
point where it is pivoted to the beam. Is the curved form of 
the head of the shank the équivalent of complainants' brace- 
bar, in the sensé of the authorities cited? It was argued 
that the word "brace," as used in complainants' spécifica- 
tions, bas référence to the functions of an arm, or an en- 
largement of the upper portion of the shank of the shovel, 
and that the curved head of the standard or shank in the 
défendants' device, lying within the mortise, opérâtes as an 
arm, and secures the same leverage or frictional power as does 
the complainants' brace-bar. Whether this feature of com- 
plainants' combination be called a brace or an arm, there can be 
ho question of the function it is intended to perform. It is not 
only to be clamped in the slot in the beam so as to hold thetooth 
securely in working position, but it is evidently intended to 
strengthen the shank below the beam so as to prevent it from 
bending or breaking when in opération, which is one of the 
primary functions of a brace. The complainant John S. Eow- 
ell testifies that the brace thus welded to the shank between 
the tooth and the beam stiffens the shank, and allows the use 
of a lighter material for the shank than could otherwise be 
used. It opérâtes as a support, which it would seem re- 
moves the terminal strain from a point immediately below the 
beam to a point midway or below the center of the shank. 
This function of the brace is not found in the construction of 
défendants' machine, for it is évident that, as it is constructed, 
the strain terminâtes on the shank at the point where the 
shank is clamped. So that while it may be said that fric- 
tional résistance or leverage between the pivoted point and 
the clamping boit is obtained in both devices, it is observable 
that the complainants' brace performs a function that is 
omitted in the défendants' machine. It affords support to 
the shank, strength to the structure, and the suitable term, 
"brace-bar," is used in complainants' spécifications as express- 
ive of power of résistance. And it is, therefore, not difScult 
to understand, as some of the witnesses hâve testified, why 
the complainants' device is recognized by the public as the 
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"brace-tooth," and as capable of grëatet résistance, and less 
liable to bend or break than the défendants' machine. 

Then, I think, there is force in the claim that the curved 
part of the shank lying within the beam in défendants' device 
performs a function not found in complainants' combination. 
The curved head rests on the çlamping boit, so that thereby 
ail the teeth may be adjusted to a Une. The function of 
alignment is thus secured, and, by this arrangement of the 
parts, the boit on which the head of the shank rests becomes 
not only a çlamping device bot an aligning boit. Further- 
more, it is quite apparent, from an examination of the modela, 
that in the opération of the défendants' machine, when, for 
example, the team is backed, the pressure does not move the 
teeth out of position, because the çlamping boit on which the 
curved head of the shank rests opérâtes as a stop and pre- 
vents any forward movement of the teeth ; whereas, in com- 
plainants' device, it is évident that if the brace is not set so 
tightly in the mortise that it 6annot escape, it might, in 
backing, be drawn entirely ont, and the teeth would be pressed 
forward, with nothing to opèrate as a stop except the pivot 
which fastens the shank to the beatn, and with a liability that 
as the machine should be started forward its movement might 
be sucb as to cause the bracé to catch on the beam, or to pre- 
vent it from passing directly' back within the slot or mortisé. 

From what bas been said, and without further élaboration, 
it would appear that the daim made by défendants is not 
without reason to support it, namely, that in their device they 
omit the brace-bar and do not substitute for it an elenient 
which wholly performs the same function; that, therefore, 
their substituted élément, if there is one, is not an équivalent, 
because, "by an équivalent in sueh a case it is meant that 
the ingrédient substituted for tbe one withdrawn performs the 
same function as the other. " Gills v. Wells, supra. Further, 
that in the construction of their device a new élément is in- 
troduced which performs a function substàntially différent 
from that which the complainants' device was designed to 
perform, (see Babcock v. Judd, 1 Fed. Ebp. 408;) and, in 
short, that the défendants' combination is a new arrangement 
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of parts 80 différent from the complainants' as not to be the 
équivalent, within the princlples applicable to combination 
patents. 

There is considérable similarity, at least in the application 
of principles, between this case and the case of Prouty v. 
Ruggles, supra. Adopting the language of the court in that 
case, it may be well said hère: "None of the parts referred 
to are new, and none are claimed as new ; nor is any portion 
of the combination less than the whole claimed as new, or 
stated to produce any given resuit. The end in view is pro- 
posed to be accomplished by the union of ail arranged and 
combined together, in the manner described, And this com- 
bination, composed of ail the parts mentioned in the spécifi- 
cations, ;and arranged with référence to each other * * * 
in the manner therein described, is stated to be the improve- 
ment and is the thing patented. The use of any two of thèse 
parts only, or of two combined with a third which is sub- 
stantially différent in form or in the manner of its arrange- 
ment and connection with the others, is therefore not the 
thing patented. It is not the same combination if it sub- 
stantially differs from it in any of its parts." 

Certain models were prepared and submitted by one of the 
expert witnesses, as illustrating the supposed identity of the 
two devices in question, but I do not think they demonstrate 
such identity. The structural arrangement of the parts in 
the two machines is substantially différent. The brace-bar is 
a distinct member of the complainants' combination. They 
hâve claimed it in their spécifications to be an essential part 
of their invention. It is the construction of the several parts, 
not separately, but in combination, which they claim to be 
new, and their improvement consists in arranging différent 
parts of the cultivator, and combining them together in the 
manner stated in the spécifications, for the purpose of pro- 
ducing a certain effect. Prouty v. Ruggles, supra. Applying 
to the case what I conceive to be correct légal principles, my 
conclusion is that the défendants do not infringe the com- 
plainants' patent. 

Let the bill be dismissed. 
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Ihe Schooneb Teffebson Bobdek. 

(District Court, D. Bdaware. February 19, 1881.) 

1. ADMIRAIiTT JUBISDICTION— U. 8. COMMISSIONBB— RbT. 8t. § 4546. 

In the absence of the district judge from his place of résidence, 
•where the same is within three miles of the place where a vessel is 
moored, the jurisdiction conferred upon him by section 4646, U. 8. 
Revised Statutes, may be exercised by a United States commissioner. 

2. Samb— Same— Samb. 

He should satiafy himself of the absence of the district judge from 
his place of résidence, and, having once assumed jurisdiction, the 
court will not go behind his certiflcate of " probable cause," but will 
assume that, as he is acting as a public offlcer, the principle, " omnia 
prœsumuntur.esse acta rite," will apply to his conduct, and that he 
has not usurped jurisdiction that does not belong to him. 

3. SeAMEN — WaGES — DiSOHABaB. 

Seamen not allowed wages upon days when they wrongfully refuse 
to work or obey orders. 
What facts will constltute a discharge of seamen. 

In Admiralty. 

In the matter ôf seamen's wages, for which a libel has 
heen filed and proceedings iaken in this court against the 
schooner Jefferson Borden. 

John C. Patterson and Charles O. Rumford, for libellants. 

William G. Spruance, for respondent. 

Bradfobd, D. J. This case was certified înto this court 
by S. Eodmond Smith, a United States commissioner for this 
district, under the provisions of section 4546 of the Eevised 
Statutes of the United States. I do not agrée to the propo- 
sition of the counsel for the respondent, that the United 
States commissioner was guilty of usurpation of authority 
in hearing this case. While by the terms of the act of 
congress the district judge of the United States for the judi- 
cial district where the vessel is, is primarily charged with 
the duty of hearing thèse cases if his résidence be within 
three miles from the place where the vessel is; yet, if he be 
absent from his place of résidence, jurisdiction is without 
doubt given by the act of congress to any commissioner of the 
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circuit court in the district to hear and dispose of the case in 
the manner pointed out by law. It is true, the commissioner 
is bound to inform himself of tbe absence of the judge from 
his place of résidence, but the court will not go behind his 
certiiicate in that matter. Indeed, the court is not certain 
that the certificate of the commissioner should show affirma- 
tively the absence of the judge from his résidence. It does 
not appear in the form prepared by Benedict, now a distin- 
guished admiralty judge, and formerly a United States com- 
missioner ; and it would further appear that this being the 
action of a United States officiai, that the maxim omnia prœ- 
sumuntur esse acta rite should apply to his action. In point 
of practice thèse cases are almost universally tried before a 
United States commissioner, and not before the judges. In 
a maritime district the volume of this class of business re- 
quiring summary disposition is so great, if this duty was put 
on the judge it -would seriously interfère with the proper 
discharge of more important ones. I hâve said thus much 
to relieve the United States commissioner from the implied 
censure in the remarks of the defendant's proctor. 

1. The only practical question for the considération of the 
court is, are thèse libellants entitled to any, and if any, what 
wages ? 

2. And to détermine this question it becomes necessary to 
settle another one, and that is, were thèse libellants unjustly 
and improperly discharged from the ship ? 

It is denied by the respondent that thèse seamen were dis- 
charged at ail. He swears that they lef t against his wishes ; 
that by prolonged absence they became, in contemplation of 
law, deserters, and he actually took proceedings to hâve them 
arrested as such. The four libellants ail unité in swearing 
that they were discharged, or that they were ordered to go 
ashore. And they are corroborated in this statement by the 
oaths of three stevedores, impartial witnesses, working at the 
time on or near the Jefferson Borden. So that if oath is to 
be placed against oath, the court would hâve to believe the 
libellants' story the true one. But there is no such rule of 
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évidence. It is difficult to détermine this question, but as a 
resuit of ail the évidence on this point the court thinks that 
Captain Patterson, master of the Jefférson Borden, did tell 
the crew to go ashore; that he did it in anger; and that the 
crew 80 understood him. The time and the manner in which 
they left the vessel is consistent with this view of the case. 
The court thinks this fact is established, but it does not be- 
lieve that the captain intended thereby to dischai-ge his crew. 
His own conduct is inconsistent with such a theory; for he 
made provision for their return, both as to food and lodging, 
and after the space of 48 hours, after their absence from the 
vessel, he took proceedings to bave them arrested as desert- 
ers, in which he must bave known he could not succeed if he 
had voluntarily discharged them. 

It is évident to the court, from ail the testimony in this 
cause, that thèse libellants — two of them in particular, George 
Henry and Edward Brown — were insolent, lazy, and disobe- 
dient to orders; and wbile their conduct did not amount to 
mutiny, it would hâve been full justification in the captain 
discharging them from his ship. It does not foUow, therefore» 
that, if they were discharged, they are entitled to claim pay 
for the time or. times they negleeted to perform the duty; 
for in section 4528 of the Eevised Statutes of the United 
States congress evidently intended that no seaman neglect- 
ing to do his work should receive pay for that period, and in 
pursuance of that section the court feels compelled to disallow 
the wages of thèse seamen during the time of their neglect to 
work. Henry was absent on Sunday ail dày, Monday until 
near sundown, and ref used to work on Tuesday, Wednesday, 
and part of Thursday, and his wages for those days will be 
disallowed. The other three libellants refused to work on 
Tuesday, Wednesday, and Thursday, and their wages will be 
disallowed for those days. 

The court will not allow the $17 claimed for the four sea- 
men by the amended libel as one month's extra wages, under 
section 4527, because it thinks that such discharge was "not 
without fault on their paîts." 
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This cause ought to hâve been settled, if possible, under 
the provisions of section 4547; and it appearing that there is 
a small balance due tbose seameu, the costs will hâve to go 
against the schooner. 



Ebed V. Weld and others. 
{District Court, D. Massachusetts. , 1881.) 

1. DEMintEAGE— Suspension of Votagb. 

It is not to be supposed, upon libel for demurrage, in the absence of 
an express agreement, that a master intended or was expected to sus- 
pend his voyage, and wait an iudeflnite period of time bef ore proceed- 
ing to complète it, while the consignées were engaged in flnding a 
purchaser for the cargo. 

2. Same — Lay Dats— Stipulation as to Time and Place. 

When parties stipulate that lay days shall count from a certain 
time, at a certain place, and another place ia afterwards substituted, 
the term, as to time, applies to the substituted place, there being no 
agreement to the pontrary. — [Ed. 

In Admiralty. Libel for Demurrage. 

Haie, Walcott d Perkiris, for libellant. 

E. B. Callender, for respondents. 

Nelson, D. J. This is a libel for demurrage. The libellant 
is the, master of the schooner Mary H. Stockham, and on the 
eighteenth of March, 1879, received on board his vessel at 
Elizabethport, N. J., a cargo of 376 tons of coal, consigned to 
the respondents at Boston. By the terma of the bill of 
lading the master undertook to deliver the coal to the re- 
spondents or their assigns, "above three bridges, South End, 
Boston, they paying freight for the same at the rate of $1.50 
per ton, and 3 cents per ton bridge money, demurrage as per 
new bill of lading." The demurrage clause, in what is known in 
the coal trade as the new bill of lading, is as foUows: "And 
24 hours after the arrivai at the above-named port, and notice 
thereof to the consignée named, there shall be allowed for 
reoeiving said cargo at the rate of one day, Sundays and légal 
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holidays excepted, for every 100 tons thereof; after which 
the cargo, consignée, or assignée shall pay démarrage at the 
rate of eight cents per ton a day, Sundays and légal holidays 
not excepted, upon the full amount of cargo, as per this bill 
of lading, for each and every day's détention, and pro rata 
for parts and portions of a day beyond the days above speci- 
fied, until the cargo is fuUy discharged, which freight and 
demurrage shall constitute a lien upon said cargo." 

The vessel arrived at Boston, below the bridges, duringthe 
night of Monday, March 2éth. On Tuesday morning, as she 
was about to proceed through the first bridge to the South 
End, she was stopped by an order from the respondents to 
report to them before going through the bridges. After 
receiving this order the libellant went ashore, and called on 
the respondents at their place of business, and was then told 
that their wharf at the South End, above three bridges, was 
fuU, and he would hâve to wait before discharging his cargo 
until they could sell the coal. The respondents at that time 
noted upon the master's copy of the bill of lading the arrivai 
of the vessel, as follows: "Captain reported March 25th, 
7:30 A. M.," that being the time of the arrivai of the vessel 
at the lower bridge. On the foUowing day, Wednesday, the 
respondents sold the coal, and after some negotiations with 
the libellant it was agreed that he should deliver the coal to 
the purchaser at Warren's wharf, above seven bridges, at the 
North End, the respondents agreeing to pay an additional 
rate of three cents a ton for each of the seven bridges. On 
the same day the libellant proceeded with his vessel to War- 
ren's wharf, arriving in the evening at about 9. Another 
vessel was then unloading at the wharf, and it was not until 
the afternoon of Friday that he finally got in and commenced 
discharging, and he finished on the following Monday, March 
31st, at 11 A. M., using due dispatch. During the negotiations 
nothing was said by either party as to demurrage. 

I cannot assent to the view taken by the respondents, that 
by this arrangement the parties substituted the point above 
seven bridges, at the North End, as the termination of the 

v.6,no.3 — 20 
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voyage, in place of that fixed by the bill of lading. I am of 
the opinion that the effect of the transaction was to termi- 
nate the voyage below the bridges. This ia shown by the 
indorsement by the respondents on the master's bill of lad- 
ing of the arrivai of the vessel on the 25th, at 7 :3Ô a. m., as 
■well as by ail the ciroumstances of the case. It is not to be 
BuppOsed, in the absence of an express agreement, that the 
master intended or was expected to suspend his voyage, and 
wait an indefinite period of time before proceeding to com- 
plète it, while the respondents were engaged in finding a 
purchaser for the cargo. The libellant had the undoubted 
right to complète the voyage, and, if detained af ter his arrivai 
beyond the stipulated lay-days, to rely upon his demurrage 
contract for compensation. When parties stipulate that lay- 
days shall connt from a certain time, at a certain place, and 
another place is afterwards substituted, the term, as to time, 
applies to the substituted place, there being no agreement to 
the contrary. Macl. on Ship. (2d Ed.) 493. The lay-days 
began to run Tuesday, March 25th, at 7:30 a. m., and ex- 
pired Monday, March 31st, at 1:30 a. m. This leaves an 
interval from the expiration of the lay-days to the time when 
the discharge was completed, 11 a. m., of nine and one-half 
hours. By the rule provided in the bill of lading, the demur- 
rage for this détention amounts to $7.74, and this sum the 
libellant is entitled to recover. 
Decree accordingly. 
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The Fabnswobth.* 

(Distriet Court, E. D. PennsyUanîa. February 21, 1881.) 

1. Collision— GKOUNDiua of Ship m Tow of Tua— Liabilitt of Tuo 
POK Accident Causbd bt Its Négligence — Duty to Akchoe ip 
Unable to Peoceed Bapelt. 

A tug, with a ship in tow, was approaching a sharp curve in a river 
with an ebb tide sweeping across from the east. Seeing anotber tow 
ahead going in the same direction the tug slackened her pace. The 
ship shortly afterwards grounded on the western shore. Hdd, that 
as it appeared frorn the évidence that the accident was caused by the 
^slow paee of the tug, and her failure to keep to the eastern side of 
the channel, she was liable for the damage. Hdd, further, that if the 
vessels ahead could not hâve been passed at that point, and it was 
necessary to slow down to a pace not sufBcient to alïord proper steer- 
age way to the ship, the master of the tug should hâve considered 
the propriety of dropping anchor. 

Libel by the master of the ship Joséphine against the tug 
Farnsworth, to recover damages caused by the grounding of 
the ship while being towed by the tug. The accident occurred 
June 25, 1880, -while the ship was being towed by the tug up 
the Schuylkill river. The vessels were approaching a curve 
in the river, and just ahead was a tow of canal-boats bound 
in the same direction. The tug slackened her pace and short- 
ened the hawser with which the ship was being towed, and 
shortly afterwards the ship grounded. The other facts are 
sufficiently stated in the opinion. The theory of libellant 
was that the accident was caxtsed by the tug keeping too near 
to the western shore, and attemptîng to round the curve with 
the ship in tow on a slack hawser. The theory of respond- 
ents was that the accident occurred through the failure of the 
ship to obey the signais of the tug and to steer in her wake. 

Alfred Driver and J. Warren Coulston, for libellant. 

H. G. Brown and Edward F. Pugh, for respondents. 

Butler, D. J. It is not difficult to ascertain the cause of 
grounding. Approaching a sharp curve in the river, where 
the ebb tide sweeps across from the east, the tug ran up 
the western side of the channel at a pace scarcely suffi- 

*Reported by Frank P. Prichard, Esq., of the Philadelphia bar. 
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cient to tighten the hawser, or aflford "steerage way" to the 
ship, and the current consequently swept her ashore. The 
allégation that the ship was mismanaged by those on board, 
is not sustained by the proofs. The witnesses having the 
best opportunity of knowing, say the crew of the ship did ail 
that could be dons to keep her afloat. The very short dis- 
tance between the tug and the ship, when the latter grounded, 
ehowB conclusively, that the former was well over to the west- 
ern side of the channel, (her officers testify that she was west 
of the center,) while the condition of the tide made it impor- 
tant to keep to the eastern side. The failure in this respect, 
and the very slow pace at which the tug moved, prodaced the 
disastor. If vessels were ahead, which could not be passed 
at that point, and should not be overtaken, as is alleged, and 
the pace was not sufficient to aJBFord proper steerage way to 
the ship, and enable her to keep in the wake of the tug, the 
master of the latter should hâve considered the propriety of 
dropping anchor, and waiting till the course was clear. 

Â decree must therefore be entered for the libellant accord- 
ingly. 



Thb Artubo. 

(Circuit Court, D. Massaehuêetis. January 18, 188L 

1. Ttro AKD Tow— When Tugs abe JoniTLT Liabm!— Usasb ov Pokt. 
Two tuga, belonging to différent owners, engaged to tow a vessel 
under a gênerai order for towage given by the master through other 
persons, while in command of the master of the tug first engàged, in 
accordance with the usage of the port, negligently landed the vessel 
■while in tow upon a well-known shoal. Held, that both tugs were 
liable for the damages sustained by the vessel. — [£x). 

In Admiralty. Damage. 

On the morning of the twenty-fourth of Pebruary, 1879, 
the Italian barkentine Arturo was lying at the pier of the 
Grand Junction wharf, in East Boston, known as No. 5, or 
the Elevator pier, where she had received her cargo, and was 
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soonto proceed to England; but, being notified that her berth 
•was wanted, her master desired to be towed to the wharf of 
the Bastern Eailroad Company, which lies up the harbor in 
a north-westerly direction. 

A channel suitable for ail classes of vessels has been 
dredged to the Grand Junction wharves; but to the south- 
ward and eastward there is comparatively shoal water. 

The Arturo was heading up the dock, and to take her to 
her destination it was necessary tbat her head should be 
turned after she shonld corne ont of the dock, or while she was 
coming out. Two tugs, the J. C. Cottingham and the Nabby 
C, belonging to différent owners, fastened to the barkentine, 
one on each quarter, and backed her out of the dock. A very 
fresh wind from the north-west and a strong ebb tide were 
constantly setting her towarda the bank or shoal water above 
mentioned, and she grounded there almost immediately after 
leaving the dock, and sustained the damage complained of. 
The district cour^ pronounced both tugs to be in fault. The 
J. C. Cottingham did not appeal. The question in this court 
was whether the Nabby C. was chargeable. 

There was évidence tending to show that the consignées of 
the Arturo had another Italian, ship to be moved that mom- 
ing, and asked Mr. Sargent, a shipwright, to procure her 
to be towed. ' Mr. Sargent had some interest in the J. C. 
Cottingham, or in her employment. He spoke to Mr. 
Sprague, who was agent for the tug Salem, and it was under- 
stood between them that this first vessel, the Danielo, should 
be moved by those two tugs. On returning to the consignee's 
ofHce, Mr. Sargent met the master of the Arturo, who asked 
him to procure towage for that vessel. Mr. Sargent went 
again to Mr. Sprague, and asked him to bave the Arturo 
towed as soon as the towage of the Danielo was finished. 
Mr. Sprague proeured Captain Chase, master of the J. C. 
Cottingham, to go to the Danielo, and to notify the Salem to 
assist him; ail which was done, and the Danielo was moved 
by those two tugs. Captain Chase understood that the Salem 
was to assist him with the Arturo, but there was another 
engagement for her, and Captain SooUay, of the Nabby C, 
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Went, at Mr. Sargent's request, to assist the J. C. Cottingham, 
whioh had already gone over to Grand Junction wharf. 

When the Nabby C. arrived at the pier 5, she made fast, 
as directed by Captain Chase, who took command of ail 
three vessels, and gave orders to back the tugs. The cap- 
tain of the Nabby C. obeyed ail the orders of Gaptain Chase. 

There was évidence of a usage in the port of Boston that 
the tug first spoken to "had the job;" that is, the right to con- 
duct the navigation. And one witnesa testified that if the 
owuers of the tugs were différent, those who received the 
order, or the first order, sent in the whole bill. He added, 
that if it came to a lawsuit, he understood that each stood on 
its own bottom. The master of the Arturo had given a writ- 
ten order, but it was written in Italian, and the witnesses 
could not give its contents ; they understood it to be a gên- 
erai order for towage, not specifying the number of tugs or 
their names. 

C. T. Russell and C. T. Russell, Jr., for libellants. 

Tugs are bound to care and diligence, and to know the 
currents and shoals of the harbor in which they ply, and their 
own ability to do the work. The Margaret, 94 U. S. 494; The 
Express, 3 Cliff. 462 ; The Trojan, 8 Ben. 498 ; The Niagara, 
6 Ben. 469. The burden of proof îs on them to show that 
there was no négligence. The Webh, 14 Wall. 406 ; The Bel- 
knap, 2 Low. 281; The Clover, 1 Low. 342; The Workman, 
Id. 504. See, on both points, The Lady Pike, 21 Wall. 1 ; 
The New Philadelphie!, 1 Black, 62; The Zouave, 1 Brown, 
Adm. 110; Trans. Line v. Hope, 95 U. S. 297; Smith v. St. 
Lawrence Co. h. E. 5 P. C. 313; The Armstrong, 1 Brown, 
Adm. 130; The Austen, 3 Ben. 11; The Morton, 1 Brown 
Adm. 137; The Mohler, 21 Wall. 230; The James A. Wright, 
3 Ben. 248; The U. S. Qrant, 7 Ben. 337; Hays v. Paul, 51 
Pa. St. 134. 

The Nabby C. was employed by the bark, and was not 
the mère servant of the J.C. Cottingham. Eecovery can be 
had in admiralty againat an offending thing, without regard 
to ownership or agency, The Ticonderoga, Swabey, 215 ; The 
Buhy Queen, Lush. 266; The May Qiieen, 1 Sprague, 588; 
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The R. B Forbes, Id. 328; The Rescue, 2 Sprague, 16; The 
Carolus, 2 Curtis, C. G. 69, 

The duty of the tug not to injure the tow does not arise 
out of the towage contract, but is imposed by law. Phila. é 
Reading R. Co. v. Berh/, 14 How. 468 ; The Clarita d: Clara, 
23 Wall. 1; The Quickstep, 9 Wall. 665; The Deer, 4 Ben. 
352. 

/. C. Dodge and W. W. Dodge, for the claimants, appel- 
lants. 

The modem rule of the admiralt3', in cases of damage by a 
vessel in tow, is that the vessel whose master is actually 
guilty of négligence shall respond. The John Frazier, 21 
How. 184; Sturges t. Boyer, 24 How. 122; The Maria Mar- 
tin, 12 Wall. 31; The Mabey é Cooper, 14 Wall. 204; Sproul 
V. Hemingway, 14 Pick. 1. They also referred to some of the 
cases eited by the libellants. 

By the usage of the port the Nabby C. was under the ab- 
solute control of the master of the J. C. Cottingham, and his 
tug alone is responsible for his négligence. 

Vessels coming to a port are bound by and presumed to 
know its usages. The libellants, therefore, knew that tbeir 
implied contract, if they had one, with the Nabby -C., was 
merely that she should assist and act under the orders of the 
other tug. Goodenow v. Tyler, 7 Mass. 36, 46 ; Dwight v. 
Whitney, 15 Pick. 179, 183 ; Benson v. Schneider, 7 Taunt. 
272; Cuthbert v. Cumming, 10 Exch. 809; affirmed, 11 Exch. 
405. 

LowELL, 0. J. The careful collection of authorities by 
counsel will save me the necessity of citing them. They do 
not décide the précise question of this case. Two tugs, belong- 
ing to différent owners, are sent to tow a vessel under a gén- 
éral order for towage given by her master through other per- 
sons. If the owners of the tug first spoken to undertook to 
do the work, or cause it to be done, they may be regarded as 
the sole contractors, bound by their undertaking to see that it 
is properly done, and they would be personally liable for any 
négligence, defect in machinery, disobedience of orders, or 
whatever else, on the part of either vessel, may bave caused 
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the damage. Jnder the statute for limîted liability, (Rev. 
St. § 4283,) it might be impossible to recover the whole loss ; 
but to the extent of the value of the tugs there would be a 
remedy in rem. The ownership of the tugs would not be 
material, except as regards the limitation of personal liabil- 
ity. If the tugs were owned, borrowed, or hired by the con- 
tractor, their liability in rem would be the same. If, then, it 
were proved that the J. C. Cottingham hired the Nabby C, 
as alleged in the answer of the appellants, it would not, in 
my opinion, exempt their tug, 

Upon the évidence as I understand it, however, the J. C. 
Cottingham did not undertake to do the work and furnish ail 
necessary assistance ; Mr. Sprague, who acted for the ship, 
engaged both tugs. The transaction appears to me, as to the 
district judge, to be, in effect, several contracts for a joint 
opération. If, therefore, one tug was whoUy in fault, as by 
a defect of her maehinery or the like, she alone would be 
responsible. But for their joint action, so far as it conduced 
to the loss, I hold them to be jointly responsible. And that 
is this case. 

If the usage of the port undertook to throw upon one tug 
the responsibilities of two or more, it would be void ; but I 
do not understand that any such usage was proved. The 
usage is that the captain of the first tug bas charge of the 
enterprise. Some one must hâve the sole authority, and it 
is as convenient and proper a rule as any other, that it should 
be that one who is first engaged. But this is only a rule of 
oonvenience, and what it does in respect to the tow is to 
make the master of No. 1 master, likewise, of No. 2. If 
Captain Scollay had any doubt of the competency of Captain 
Chase, the usage would not require him to serve. He might 
décline to work on those terms; but when he accepts the 
usage, in the particular case, he accepts a master for bis 
vessel. 

Thèse cases of tow against tug are, in form and fact, very 
like collision cases. The contraot gives rise to duties very 
closely resembling those which one vessel owes to othera 
which it may meet. There is, therefore, an analogy between 
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the two classes of cases so close that the tow may sue in one 
proceeding for damage her own tug and a strange vassal with 
which there bas been a collision. 

If a ship in command of a pilot whom it was compelled to 
take, injures another ship through fault of the pilot, the ship 
is liable unless exonerated by statute. If charterers are own- 
ers for the voyage, and appoint the master and crew, the ship 
is stUl liable. If she -were navigated by pirates, who had ran 
away with her, she would, in my opinion, be responsible to 
the injured ship. If she is in tow, her liability does undoubt- 
edly dépend upon whether her master or the master of the 
tug commanda the two vessels, if the négligence is that of 
the commander. This is a relaxation of tha old doctrine of 
the liability of the vessel. But, even then, the ownership of 
the tug or tow is immaterial. I cannot doubt that the rule is 
the same as to two tugs, or any number. If the tow does not 
command, the tugs do, and they arrange between themselves 
how the navigation shaU be conducted. The rights of third 
persons do not dépend upon their ownership or command. I 
hâve taken for granted that there might be a still further 
relaxation as to any fault distinctly committed by one of 
them only. 

If the case dépends upon eontract, I thint the owners of 
eaeh tug pledged her that no fault should be committed by 
her; if, upon gênerai doctrines of admiralty law, which are, 
to Bome extent, independent of eontract, the vessel actually in 
fault, through négligence in her mode of navigation, though 
the négligence is that of a temporary master adopted by 
usage, is liable. 

There is no question that the navigation was so negligently 
conducted that, in broad daylight, with obvious conditions of 
wind and tide, the ship was landed upon a well-known shoal. 
There is none that Captain Chase should hâve taken a line 
to the wharf, or hâve provided, in some other of the modes 
suggested by the experts, for counteracting the effect of the 
wind and tide; nor that Oaptain Scollay's tug, without any 
fault of his, or his crew, aided to run the ship aground. 

In this state of facts, both tugs are liable for the damage. 
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Olsbn and others t*. Schooneb Edwin Post, her tackle, etc. 
(District Court, 1). Velaware. March 18, 1881.) 

1. Seamen— Wages. 

While it is true as a gênerai raie that seamen 'will not be entitled 
to wages until the voyage is completed, there are exceptions to it, 
and among them is tlie case of a vessel employed to perform certain 
■work or duties in a specifled locality, and not engaged in carrying 
freight from port to port. 

2. Same— Samb. 

An agreement to pay them for six months' services on board the 
sàid vessel for wrecking purposes, although it may contain a proviso 
for its return to a specifled port, will not deprive the seamen of 
wages at the expiration of the term for which they shipped. 

3. Same— Same. 

If the seamen remain longer on board performing faithful service, 
they will be entitled to pay for their additional services upon the 
basis of quantum vieruit. 

4. Same— Same. 

A reasonable mode of determining that sum is to ascertaîn the 
wages mutually agreed upon between the parties during the contin- 
uance of their contract, and to adopt that rate for the additional 
services. 

6. Same— Désertion. 

Leavingthe vessel in a place of security, selected by the captain for 
winter quarters, in order to obtain wages which had been repeatediy 
refused them, does not constitute désertion, so as to deprive the sea- 
men of the wages earned. 

6. Same— Wages. 

Trivial déprédation upon the ship's property does not of itself for- 
feît seamen's wages. 

7. Amendments— COSTS. 

Amendments of mère form not going to the merîts of the case, and 
not of such a character asto préjudice the respondent, will not entitle 
him to costs. 

In Admiralty. Libel for Wages. 

Upon motion of the libellants' proctor to confirm the re- 
port of the admiralty commissioner under the forty-fourth 
rule in admiralty. 

Charles B. Love, proctor for libellants for the motion. 

L. C. Vandsgrift, proctor for respondents in opposition to- 
the confirmation of the report. 



OLSEN V. SCHOONER EDWIN POBT. 315 

Bradford, D. J. The libellants were shipped on board 
said Bchooner at the port of Philadelphia, on the Delaware, 
thence "bound ffom said port to the Delaware break-water, 
and waters tributary to the Delaware river and coast of Mary- 
land and New Jersey, to be engagea in wrecking, and back to 
Philadelphia, for a term of six months," as set forth in the 
fihipping articles produced in évidence. It appears from the év- 
idence they were ail foreigners, and but imperfectly acquainted 
with the English language, and could neither read nor write the 
same. It also further appears by the évidence of the ship- 
ping master, Wilson, and by the testimony of the respondent 
Lubker himself, that the articles were explained to the men 
by said Lubker and Wilson to be a contract to pay wages for 
the term of six months, for working on said vessel in the 
business in which she was engaged; that is, wrecking in and 
about the harbor of Lewes, at the entranoe of Delaware bay. 

It is in évidence that the vessel never did in fact return to 
Philadelphia, and that ail thèse seamen performed their duty 
faithfully for more than a period of six months; and that, 
after making several unsuccessful demands for their wages, 
finally left her in winter quarterg, and in a place of safety, 
selected by the master of the schooner. 

The respondents, however, claim that no wages whatever 
are due under the shipping articles until the voyage for which 
they shipped is completed by the arrivai of the vessel at the 
port of Philadelphia, after six months from the date of ship- 
ment of the crew; and, further, that they had forfeited their 
wages by misconduct in opening a box of the master and 
taking three bottles of béer without leave ; and, further, by 
leaving the ship in a position of danger and péril without the 
permission of the master. 

The authorities cited by the respondent no doubt establish 
the position of the necessity of the completion of the voyage 
for which the seaman is shipped, as a condition précèdent 
for the payment of the full wages due, unless the seaman is 
nnjustly discharged by the master during the intérim. There 
is no doubt of the applicability of this law to vessels carrying 
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freight from port to port, but the peculiar maritime services 
of this vessel must be taken in considération in determining 
the law in référence to the completion of a voyage before 
wages are due. 

The Bchooner Edwin Post was what is termed a wrecking 
vessel, whose business was giving assistance to vessels in dis- 
tress, and the performance of gênerai salvage services, etc. 
She could in no proper sensé be said to be making a voyage 
from port to port, for the scène of her opérations was alto- 
gether local, her headquarters being the breakwater, at the 
entrance of the Delaware bay. She was not engaged, as a 
usual thing, in carrying freight from port to port. 

The court thinks the fair and reasonable construction of 
the shipping articles is that they constitute an agreement to 
give employment for the period of six months, at the rate 
respectively agreed upon between the master and seaman; 
and, while the master had the right to expect their services 
for that period of time, they were also entitled, in case of 
accident or improper discharge by the master, to hâve a pro 
rata share of their wages earned by them during their actual 
stay on the vessel and in his employ, There is no dispute 
about the time they were in the vessel, and that the fuil six 
months' wages were earned. But it is contended that, as 
there was in the shipping articles a provision, or rather an 
intimation, that the vessel was to corne "back to Philadel- 
phia" after the work was done, that her arrivai at Philadel- 
phia was a condition précèdent to the right to hâve wages 
paid. 

The court cannot take this view of the case. As before 
said, the getting back to Philadelphia was no essential por- 
tion of the work for which thèse men were employed. Its 
mention was a mère incident, and we think it was not 
intended that fact should détermine the earning of wages in 
whole or in part. Any other construction would hâve put it 
in the power of the master to hâve kept thèse seamen for an 
indefinite length of time, and postponed the payment of their 
wages to the actual arrivai of the vessel at the port of Phila* 
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delphia — a construction which would be oppressive upon the 
rights of the seamen. 

It appears from the évidence that the seamen served on 
board the said schooner not only during the period of six 
months, but also for several months additional, which bas 
been computed and included in the report of the admiralty 
commissioner in this case. The court is of opinion that 
they are entitled to this additional amount upon the basis of 
quantum meruit; and there is no more reasonable method 
of determining the amount due than by référence to the sum 
agreed by the master to be paid them for similar services 
immediately preceding, and which were satisfactory to both 
parties. Thèse amounts will be accordingly added to the six 
months' wages earned. The court does not consider that the 
crew forfeited any part of their wages by the abstraction of a 
few bottles of béer on a very hot day, for which they ofïered 
payment to the captain. It no doubt was an offence against 
strict discipline on board ship, but was not of such a serious 
character as to forfeit wages, and partioularly as the master 
exonerated thèse seamen from any other déprédations on the 
ship's property during their stay on board. The court can- 
not accède to the proposition that those seamen forfeited 
their wages by désertion of the vessel in leaving her without 
assistance in a position of danger. The évidence in the case 
does not sustain such a conclusion ; on the contrary, it shows 
distinctly that the libellants left her in a place of security for 
winter quarters selected by the master himself. They left 
her only for the purpose of obtaining their wages, which were 
long past due, and under such circumstances as the court 
thinks justified them in leaving without incurring the charge 
of désertion. 

The report of the commissioner, fixing the amount of 
wages due each respective libellant, is hereby approved and 
adopted. Let a decree be entered accordingly. The costs 
in this case to be taxed are to be paid by the respondent. 
The court does not think that the amendments were of such 
a character as to préjudice the respondent to such an extent 
as to entitle him to costs. Where one party is so misled by 
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the pleadings of another as to take a course of action wliich 
otherwise he would not hâve taken, and the first party seea 
fit to amend, thuB throwing the other party upon a riew line 
of defence, then costs ought to be imposed upon the party 
amending ; for non constat, if the original pleading had been 
the same as the amended one, that the défendant might 
hâve defended at ail, or taken a less troublesome and expen- 
sive line of defence, We do not see that the respondent has 
been damnified by the amendmcnt to the libel to such an 
extent as to entitle him to costs. AU the évidence shows 
that there was no wrongful présentation of the case as 
regards its substantial merits in the libel as filed originally. 
Leaving out of view minor questions of date and form, to 
which extent the amendments to the libel only went, never- 
theless the master refused to pay the wages of his seamen, 
which he admitted had been earned by their faithful and 
contanuous labor for a period of over six months, if not for- 
feited for other causes. Thus it will be seen that the objec- 
tion to amending the libel is not one going to the merits of 
the action. He is not entitled to hâve costs by reason of the 
amendment, and they must be denied. 



The Ben Hooley.* 

{District Court, SI. D. Pennsylvania. February 21, 1881.) 

. ADMniALTT— TowiNO Vebsbl peom Pier in Order to Moyb An- 
OTHBK Vessel — Rbbponsibility oi- Tua FOR Collision Causjsd bt 
Dbfbctive Hawser. 

A tug which, In order to move a vessel from a pier, movea another 
vessel into the stream against the protest of her offlcers, is responsible 
for a coUisioii caused by the defective condition of the latter vesael's 
hawser, with which the towing is done. 

. Same— Extent of Tua's Doty— Whbn not Rblibvbd bt Neglect 
OE Vessel in Tow. 

Two schooners were lying at a pier. A tug was employed to tow 
one of them out, and, in order to do so, undertook to tow the other 

*Reported by Frank P. Priohard, Esq. , of the Philadelphia bar. 
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înto the stream, against the protest of her mate, who was in charge. 
In doing this the hawser of the latter vessel broke, the breaking result- 
ing in a collision with and damage to a vessel anchored in the stream. 

Held, that the tug was bound to hâve ascertained whether the haw- 
ser was sufflcient, and was responsible for the damage. 

Heldyfurther, that the tug was not relieved, becaùse the schooner 
might hâve anchored after the flrst breaking of the hawser, and thns 
avoided the collision. 

In Admiralty. 

Libel for collision, by the $cbooner Galloway G. Morris 
against the steam-tug Ben Hooley. The facts are as follows : 
On November 3, 1876, the schooners Ella G. Little and Index 
yeie lyiag at a pier in the Delaware river, The Index em- 
ployed the respondent tug to tow her iato the stream, and in 
order to do so the tug undertook to first tow the Little into 
the stream. While doing this the hawser parted and the 
Little coUided with and damaged the Galloway G. Morris, 
which was anchored in the stream. On behalf of the libel- 
lant it was alleged that the tug towed the Little into the 
stream against the protest of the latter's mate, and in doing 
80 used the Little's hawser, after notice of the mate that it 
was rotten. On behalf of the respondent it was alleged that 
the mate of the Little refused to move his vessel, and was 
compelled to do so by the dock-master; that he then fur- 
nished a Une to the tug, and the Little was towed ont into the 
stream; that the hawser then parted, but it being a con- 
venient place to anchor, those in charge of the tug requested 
the mate of the Little to let go her anchor ; that he did not 
do this, and the tug then went along-side, again received a 
line from the Little, and attempted to tow her; that the 
hawser again parted, and the collision with the Morris 
resulted; that those in charge of the tug had no notice or 
knowledge of the defective condition of the hawser, and that 
if the Little had anchored after the first breaking of the 
hawser the collision would not hâve occurred. 

Henry R. Edmunds, for libellant. 

Alfred Driver and J. Warren Cotdston, for respondent. 

Butler, D. J. The liab:lity of the respondent is plain. 
The loss resulted directly from his négligence. If he did not 
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know the rotten condition of the hawser, mth -whioli he 
attempted to move the Little, at the outset, (and the com- 
plainant's witnesses swear he did,) he beoame aware of it, 
according to the testimony produced by himself, immediately 
after. The resuit would be the same, however, if he did not 
know. Undertaking to move the vessel for his own conveni- 
ence, against her protest, the responsibility for ail that was 
done rested on him. It was his duty to ascertain whether 
the hawser was sufficient to control her. The failure to do 
this was the direct cause of the injury which foUowed. It is 
of no conséquence that those on board the Little, might pos- 
sibly hâve averted the catastrophe by dropping her anchof. 
As respects the libellant, the respondent cannot complain 
that somebody did not interfère to save him from the consé- 
quences of his folly. He took the Little, in charge on his 
own account, against her will, and as respects the libellant, 
was responsible for her management. If unfit to go out 
because of the condition of her anchors, or on any other 
account, he should not hâve taken her. The authorities cited 
by his counsel relate to questions between the owners of tugs 
and their tows, and hâve no application to the case in hand. 
It is doubtful at least whether the ordinary relation of tug 
and tow existed between the respondent and the Little ; but 
even if it did, and both vessels might be regarded as in fault, 
the right of the libellant to recover from the respondent 
would not be affected thereby. 

A deoree must be entered for the libellant accordingly. 
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City op Pobtland v. Oebgonian Et. Co. (limited.) 

{Circuit Court, D. Oregon. March 22, 1881.) 

1. Catîbe Rbmoved — Injdnction. 

Upon the removal of a cause to a circuit court, the same has 
power, bef ore tbe flrst à&j of its next term, to aliow or modify an 
injunction. 

2. Injunction. 

Where a suit for injunction turns 'wholly upon the valîdity of an 
act of tlie législature granting tlie défendant the exclusive right to 
the use of certain property, to aid in the construction and opération 
of its raiiway, which is claimed by the plaintiS as a public levée or 
landing, and the use of such property, in a way not materially in con- 
flict with any use to which it is being put, is of great advautage to 
the défendant, an injunction restraining it from such use will be 
modifled accordingly ; and, in the considération of the matter, weight 
will be given to tbe presumption that an act of the législature is 
valid, and that the défendant is engaged in a public enterprise m 
■which the public is interested. 

S. Bond. 

Upon the modification of an injunction the court may require, 
a condition of such modification, that the défendant give a. bond to 
secure the plaintiff against any injury which may resuit to it from 
tbe same, or to perfurm the final decree couceming the same. 

Julms C. Moreland, for plaintiff. 

ElUs O. Hughes, for défendant. 

Deady, D. J. At the last session (1880) of the législative 
assembly, an act was passed granting the défendant, — ^the 
Oregonian Eailway Company, limited, — among other things, 
the use of the triangular-shaped pièce of ground lying be- 
tween the east line of bloeks 112 and 113 of the city of 
Portland and the east bank of the Wallamet river, the same 
being, as appears from the map, about 520 feet long and 60 
feet wide at the south end and 300 feet at the north end, and 
known as the "Public Levée," and dedicated to public use as 
a levée by a map and ordinance of the plaintiff — the city of 
Portland — recorded March 6, 1869, "to be held, used, and 
enjoyed for occupation by track, side-track, water stations, 
dépôt buildings, wharves, and warehouses," and such other 
"érections" as may be found necessary or convenient in the 

v.6,no,4 — 21 
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shipping and storing of freight under the exclusive control of 
the owners of the railway then being constructed by the de- 
fendant from Portland to the head of the Wallamet valIey ; 
with a proviso, that the défendant should not sell or assign 
the premises otherwise than as an appartenance to said rail- 
way, and that said grant shall be forfeited if said railway is 
not completed to the said premises before January 1, 1882; 
saving to the plaintifF "any pecuniary or property rights" 
whjch it. may hâve in said piemises "as a municipal corpora- 
, tion, and whioh the state may not lawfuUy appropriate in 
this act." 

In pursuance of this act the défendant entered upon the 
premises and commenced to prépare the ground for the uses 
specified in the act. The plaintiff,claiming the act of the 
législature to be in excess of its power, and therefore void, on 
January 31, 1881, commenced a suit in the state circuit 
court for this county, perpetually to enjoin the défendant 
from oecupying or using the premises thereunder, and on the 
same day obtained an ex parte order for a temporary injunc- 
tion, restraining the défendant as prayed for in the bill, 
which was served on February 2d, thereafter. Afterwards, 
on February 17th, the suit, on the pétition of the défendant, 
was removed to this court, and the transcript filed herein on 
February 25th. On March 17th, the défendant filed a pétition 
asking that the injunction heretofore granted be modified so 
as to allow it the use of the premises for a track and side 
tracks, to facilitate the construction of its road from Portland 
to the point where it will connect with the junction of the 
sections thereof already constructed between a point in Ma- 
rion county and Brownsville, Linn county, on the east side 
of the Wallamet river, and Dayton and Sheridan and Dallas, 
on the west side, stating that it is the owner of the east part 
of block 71, lying immediately north of said levée, and bas a 
wharf thereon for the loading and unloading of sea-going 
vessels; that the iron for constructing said railway must be 
imported in such vessels, and that if allowed the use of the 
levée as aforesaid, in connection with said block 71 and wharf 
thereon, it can a*eceive and forward said iron at a great sav- 
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ing of tipie and expense; that no use is now being made of 
said levée, and that a track can, be laid across it without 
interfering with the use of it as a levée, and without mate- 
rially afiecting the surface of the ground. On Mareh 21st, 
the plaintiff showed cause against the application by the 
affidavit of its clerk, and the matter was argued by eounsel. 

There is no doubt of the power of the court to grant thifl 
pétition at this stage of the proceedings ; for, although the 
cause is not for trial or hearing in this court until the first day 
of the next term, — the second Monday in April, — ^yet it is in 
this court from the date of the removal, and such conserva- 
tory acts as the allowance or modification of an injunetion 
may be had therein at any time thereafter. Mahoney Min- 
ing Co. V. Bennett, 4 Sawy. 289 ; New Orléans City R. Co. v. 
Crescent City R. Co. 5 Fed. Eep. 160.* The final détermina- 
tion of this case will turn upon the validity of the législative 
act granting the use of the premises to the défendant. 

The presumption is in f avor of the validity of the act, and 
at this stage of the litigation this presumption ought to hâve 
weight. At least it will not do to assume that the act is 
invalid, but only that it may be so. There are no particular 
equities in the bill which the défendant must answer before 
it is entitled to a modification of this injunetion. At best, it 
is only a suit to try the title of the défendant to property 
which is claimed to be subject to a public easement, and a 
preliminary injunetion is only allowed to préserve the prop- 
erty for such use, in case it is determined that the défendant 
has no title thereto. Therefore the défendant ought not to be 
any further restrained, until the invaiidity of its title is deter- 
mined, than is necessary to préserve the property for the pur- 
pose to which the plaintiff claims it is devoted. The property 
is an unimproved pièce of ground, of which no practical use 
has ever been made as a public levée or landing, and probably 
never will be, until it is improved by the érection of wharves 
and warehouses thereon. The business of loading and un- 
loading vessels is not done in this country upon open quays or 

*See, also, In the Matter of the Pétition of the BarnemiUe <è Moorhead 
Ry. Co., 4 FED. Rbp. 10. 
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mud banks. The use of the property for layîng and operating 
a track and side track thereon during the pendency of thie 
suit, so as to enable the défendant to conneet the construction 
of its road by rail with its wharf on block 71 aforesaid, and 
complète it in time to prevent a forfeiture of the grant, will 
work no possible harm to the plaintiff or public, and may be 
of much benefit to the défendant ; for it seems that by the 
act the défendant must complète its road "to the said prem- 
ises," or place "érections" thereon of tho value of |10,000, 
before January 1, 1882, or the grant is forfeited. On account 
of this injuuetion it cannot place the "érections" on the prop- 
erty, and, unless it is modified as suggested, it may not be 
able to comply with the other condition. 

Indeed, there is but little reason for a preliminary injunc- 
tion in this case at ail. As bas been said, the public is 
making no use of the property as a levée or otherwise, 
and cannot until it is improved ; and if the défendant was 
even permitted to go on and build a dépôt thereon, as well as 
a track and side tracks, what harm would resuit to the plain- 
tiff from it ? If the final détermination is against the défend- 
ant, it may be compelled to remove them, (C. S. U. Go. v. 
V. d G. H. W. Go. 1 Sawy. 4-82 ;) or, what is more likely, the 
plaintiff may keep the improvements as a part of its property 
and thereby gain what the other loses. Nor is there any sug- 
gestion that the défendant is insolvent, andunable torespond 
in damages for any injury it may cause to the property of the 
plaintiff. If this were a public levée or landing in fact as 
well as name, and the défendant was materially interfering 
with the public use of the premises by its proposed "érections" 
and "constructions," there would be ground for restraining 
it until its right to do so was finally determined. But, as it 
is, there is no public use to be disturbed, and the actual con- 
troversy is confined to the right of the défendant to the ex- 
clusive use of the premises; and their use by it in the 
meantime, in such a way as to cause no injury thereto, and 
at least not to materially interfère with the publie use, if any, 
ought not to be restrained. 

Again, in the considération of this question, it ought not 
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to be forgotten that the speedy construction of the défend- 
ant's railway to a deep-water landing in this city is a public 
enterprise in which the public is interested. As such, the 
législature has undertaken to encourage and promote its com- 
pletion at an early day. On this considération alone a court 
will be caref ul, in the exercise of the power of injunotion before 
final decree, not needlessly or lightly to interfère with the 
progress of such an enterprise, or by delaying or impeding 
its construction for a season, deprive the oommunity of the 
benefits that may be derived from it. Besides, the court has 
authority, in the exercise of this power, to take security 
against any injury which the plaintiff may sustain byreason 
of the acts permitted to the défendant. N. P. R. Co. v. St. 
P., M. é M. By. Co. é Ped. Rbp. 692. 

Let the injunction be modified so as to permit the défend- 
ant to construct and operate a track and side tracks over and 
upon the promises during the pendency of this suit ; it first 
giving bond in the pénal sum of $5,000, with one or more 
Bureties, to be taken and approved by the master of this court, 
conditioned that it will, upon the order of this court or upon 
the entry of a final decree in this suit against the right and 
claim of the défendant to the use of said premises under and 
by virtue of said législative act, remove said track and side 
tracks from said premises, and leave the same in as good 
a condition for use as a public levée as they now are ; or the 
défendant may deposit, in the registry of this court, United 
States bonds of the par value of $6,000 as a security for the 
performance of said acts. 
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HàTCH and another v. The Wallamet Ieon Bridge Co. 
{Circuit Court, D. Oregon. March 28, 1881.) 

1. JUBISDICTION. 

A suit arises out of a law of the United States when the controversy 
involved in it turns upon the proper construction or application of 
such law ; and theref ore a suit by the owner of a vessel authorized 
to engage in the coasting trade upon the Wallamet river, and by ripa- 
rian owners thereon, to enjoin the érection of a bridge over said river 
at Portland, as being in violation of the act of congress under which 
said vessel was enroUed and licensed, and the act of congress (11 St. 
383) deelaring said river a free and common bighway, arises under 
said laws, whether the plaintifls are entitled to the relief sought 
or not. 

2. Navigable Waters — CoïrTROi. cf. 

The power of congress to regulate commerce (Const. art. 1, { 8) 
includes, for the purposes of commerce, control of ail the navigable 
waters of the United States which are accessible from a state, other 
than the one in which they lie ; and, for this purpose, they are the 
waters of the nation, and subject to the législation of congress in 
every particular affecting their navigability or use as instruments or 
means of commerce. 

3. Bridges — Navigable Waters. 

The state has the sole power to bridge the waters within its limits, 
but this power is subject to the power of congress to prevent obstruc- 
tions to navigation being placed in such waters within the state, and 
accessible from without it ; and therefore, in the absence of législation 
by congress to the contrary, a state may dam or otherwise obstruct the 
navigable waters within its limits at pleasure. 

4. CONGBESSIONAL ACTION — CONSTRUCTION OF. 

The acts of congress authorizing a vessel to engage in the coasting 
trade within a state are construed as not manif esting an intention 
upon the part of congress to interfère with the power of the state to 
obstruct the navigable waters within its limits, but only to authorize 
their navigation by such vessel for the purposes of such trade, so long 
as they are navigable. 

6. Samb. 

The provision in section 2 of the act of February 14, IS.'D, (11 St. 
383,) admitting Oregon into the Union, which déclares that "-ail the 
navigable waters of said state shall be common highways and forever 
free" to ail ihe citizens of the United States, is paramount to a law 
of the state authorizing a bridge to be erected across the Wallamet 
river ; and therefore, if such bridge as proposed to be constructed will 
materially impede or obstruct the free navigation of said river, it is 
unlawful, and the parties constructing it may be enjoined at the suit 
of ripariaii owuers injured thereby. 
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6. Injunctiou Gbanted. 

A preliminary injunction granted to restrain the building of a bridge 
over the Wallamet, vrith a draw of only 100 feet on either side of the 
pivot pier, under the authority of an act of the state législature 
authorizing the building of such bridge, with a good and sufflcient 
draw of not less than 100 feet, upon évidence showing that such a 
bridge would materially obstruet the navigation of the river, because 
said act did not absolutely autborize a bridge with a draw of only 100 
feet, and if it did it was in conflict with the act of congress of Febru- 
ary 14, 1859, supra, declaring the river a free and common highway, 
and iherefore it is void. 

Suit in Equity for an Injunction. Motion for preliminary 
injunction. 

Todd Bingham, E. C. Bronaugh, and Edward Bingham, for 
plaintiffs. 

H. Y. Thompson and George H. Durham, for défendant. 

Deady, D. J. On October 18, 1878, the législature of 
Oregon passed an act authorizing the "Portland Bridge Com- 
pany," a corporation incorporated under the laws of Oregon, 
"or its assigna, " to build a bridge, "for ail purposes of travel 
or commerce," across the Wallamet river between Portland 
and East Portland, "at such point or location on the banks 
of said river" as it might sélect, "on or above Morrison 
street, of said city of Portland : " "provided, that there shall 
be placed and maintained in said bridge a good and sufficient 
draw, of not less than 100 feet in the clear in width of a 
passage-way, and so constructed and maintained as not to 
injuriously impede and obstruct the free navigation of said 
river, but so as to allow the easy and reasonable passage of 
vessels through said bridge." On July 16, 1880, the défend- 
ant, — the Wallamet Iron Bridge Company, — as the assignée 
of said Portland Bridge Company, commenced the érection 
of a bridge across the river from the foot of Morrison street, 
in Portland, to N street, in East Portland. At this point the 
river is about 1,400 feet wide at extrême low water, with a 
depth of not less than 50 feet for 200 feet from the Morrison- 
street wharf along the line of the proposed bridge, whence it 
gradually shoals to 23 feet at a further distance of 250 feet. 
The river rises in the winter months from the rains, and in 
the spring is backed up by what is known as the June rise in 
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the Columbia. The hîghest water is 28 feet above low water, 
and during thé past winter the rise was 21.6 above low 
water. The current in the ship channel along the line of the 
proposed bi-idge is nearly parallel with the direction of the 
opening between the piers, and varies in velocity from one to 
seven miles an hour, and at average high water is from three 
to four miles an hour. During the winter months strong 
southerly winds blow down the river for days at a time. The 
abutment pier is to be placed at the bank in front of the 
Morrison-street wharf, and the spaces between the next five 
piers are as foUows: The first, 180 feet; second, a space on 
either side of the draw-pier of 100 feet eaeh ; and then two 
spaces of 200 feet each. The piers are constructed by driv- 
ing piles inside of wooden cribs, and filling the spaces between 
them with loose stone up to a little below low-water mark, 
and above with iron tubes filled with concrète, except the 
draw-pier, which is to be of masonry above low water. The 
spans are to be of wood, except the draw, which is to be of 
iron. The lower chord is to be eight feet above high water. 
The five piers east of the western abutment are now above 
low water. 

On January 3d the plaintiffs filed their bill in this court to 
enjoin the défendant from constructing this bridge, on the 
ground that the same is and will be a serious and uulawful 
obstruction to the navigation of the river. Among other 
things, the bill allèges that Lownsdale is the owner of an 
interest in wbarves and warehouses on blocks 73 and 74 of 
Portland, on the west bank of said river, — a distance of about 
600 feet above the location of said bridge, — of the value of 
$10,000, and that the plaintiff Hatch is the lessee of the 
whole of said property for a term of years at a rent of $700 
per month ; that a large portion of the cpmmerce of the Wal- 
lamet valley bas been done through and at said wharves and 
warehouses; that a large portion of the wheat raised in said 
valley has been received and stored there for shipment in sea- 
going vesaels to foreign ports; that vessels carrying 2,000 
tons can navigate the channel on the west side of the river 
for a distance of a mile above Morrison street, and therefore 
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that bank is now occupied by wbarves and warehouses en- 
gaged in the commerce of the Wallamet valley, and other 
portions of thecoast and Europe; tbat tbe space allowed for 
a draw in said bridge is too narrow to admit the passage of 
vessels with safety, and therefore they cannot and will nbt 
come to complainants' wharves to diseharge and receive 
cargo, to their great and permanent injury; that the plaintiff 
Hatch is the owner of an enrolled and licensed steamboat — 
the A. A. McCully — which is employed in towing vessels to 
and from ihe wharves aforesaid upon the river aforesaid, and 
that the érection of said bridge with so narrow a draw-open- 
ing prevents the same from being done with safety, to his 
injury. 

It appears from the affidavit of C. H. Gorril that he and 
his brother, E. W. Gorril, of California, are stockholders in 
the défendant corporation, and are engaged as contractors in 
the construction of the bridge; that they are to receive 
$150,000 for the work, and are under bonds in the sum of 
$20,000 to complète the same by April 1, 1882; that they 
hâve expended on the work $50,000, including the purchase 
and préparation of the timber and lumber for seven of the 
eight spans, and ail the iron for the same, and that if not 
restrained by this court they will complète the bridge by 
June Ist. 

Section 1 of the act of March 3, 1875, (18 St. 470,) which, 
among other things, gives this court jurisdiction of a suit in 
equity arising under a law of the United States, includes this 
case. 

Congress bas power "to regulate commerce with foreign 
nations and among the several states, "(Const. art. 1, § 8 ;) and 
this includes, for the purpose of commerce, the control of ail 
the navigable waters of thé United States which are accessi- 
ble from a state other than that in which they lie. For this 
purpose they are the waters of the nation, and subject to the^ 
législation of congress in every particular atfeeting their navi- 
gability or use as instruments or means of commerce. Gib- 
bons V. Ogden, 9 Wheat. 1 ; Penn. v. W. â B. Bridge Co. 18- 
How. 431 ; Gilman v. Philadelphia, 3 Wall. 724. 



uiO PBDEEAL BEPOBTEB. 

In pursuance of this power to regulate commerce congress 
bas provided (title L of the Eev. St.) that certain vessels, 
when enrolled and licensed as required by law, shall hâve the 
right to engage in the coasting trade ; that is, the trade upon 
the navigable -waters of the United States. The plaintiff 
Hatch is the owner of a vessel so enrolled and licensed for 
this district, and his contention is that this bridge will and 
does prevent the enjoyment of this right, and therefore this 
suit arises ont of a law of congress, as applied to the facts 
and circumstances of the case. 

Again, the act of congress of February 14, 1859, (il St. 383,) 
admitting Oregon into the Union, provides (section 2) "that 
ail the navigable waters of said state [Oregon] shall be com- 
mon highways and forever free, as well to the inhabitants of 
said state as to ail other citizens of the United States, with- 
out anytax, duty, toU, or impost therefor." Both the plain- 
tiffs are riparian proprietors upon the stream over which this 
bridge is being built, and their contention is that it does and 
will obstruct the navigation of the river so as to prevent its 
being used as a common highway, to their injury as such pro- 
prietors, and therefore this suit arises out of a law of congress 
as applied to the facts and circumstances of the case. 

To sustain jurisdiction under this clause of the act of 1875, 
supra, it is not necessary to show or assume that the plain- 
tiffs are entitled to the relief sought, but it is suf&cient if the 
controversy turns upon or grows out of the proper construc- 
tion or application of thèse acts of congress, or either of 
them. 

The power to authorize the érection of a bridge over a nav- 
igable water of a state, for the convenience of the inhabitants 
thereof, belongs to the state as a part of its gênerai police 
power. Congress does not possess this authority directly, eo 
nomine; but its control over the navigable waters of the states, as 
a means of commerce, gives it a practical veto upon the power 
of the state in this respect. Therefore, no state can authorize 
or maintain the érection of a bridge over a navigable water, 
which in effeet contravenes or conflicts with the law of con- 
gress concerning the navigation of the same; and the fact 
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that such water is wholly within tlie state is immaterial, if it 
is accessible from another state, or forma a part of a naviga- 
ble way between itself and other states. 

If, then, this bridge, in its construction or effect, is in con- 
flict with either of thèse acts of congress, it is so far unlaw- 
ful; and, if injurions in its opération to the rights of the 
plaintiffs, is a nuisance, and may be prevented or abated. 
But if it does not contravene such law, then, however it may 
inconvenience or obstruct the navigation of the river, this 
court cannot interfère. The power of congress to regulate 
the navigation of the river does not exécute itself; nor can 
this court enforce it until congress bas declared its will on 
the subject. TJntil then the power is dormant, and the 
authority of the state is sufficient to justify any structure or 
obstruction that may be placed therein. 

In this case the défendant insists that it is building this 
bridge in pursuance of a law of the state, and that there is 
no law of congress upon the subject to the contrary, and 
therefore it is lawful. Does the law under which Hatch's 
steam-boat is authorized to engage in the coasting trade con- 
flict with the act of the législature authorizing this bridge ? 
Upon the authorities I do not think it does. The suprême 
court seems to bave been careful not to déclare a conflict 
between state and fédéral législation on this subject upon 
mère implication ; and the reason of this is apparent. Con- 
gress can at any time déclare specifically what shall be a 
lawful bridge and what shall not; and as it belongg more 
properly to the political than the judicial power to détermine 
such questions, the courts will not assume thàt a bridge is 
an unlawful obstruction because it incidentatly conflicts with 
or iimits some right or privilège claimed or existing under 
an act of congress. 

A license to engage in 'the coasting trade means eoine- 
thing. As was said by Mr. Justice ^wayne, in Gilman v. 
Philadelphia, supra, it "carries with it right and authority. 
' Commerce among the states ' does not stop at the state Une. 
Coming from abroad it pénétrâtes wherever it can find navi- 
gable waters reaching from without into the interior, and 
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may follow them up as far as navigation is practicable. " 
And in Gibbons v. Ogden, supra, it was held that a law of the 
state of New York, giving certain persons the exclusive right 
to navigate the waters of that state by vessels propelled by 
steam or fire, as against such license, was void. In this last 
case the law of the state was in direct conflict with that of 
congress. The latter said, in effeet, to its licensee, "You are 
authorized to navigate the waters of New York with vessels 
propelled by steam," while the former said "You shall not 
do so." But in this case there is no necessary conflict be- 
tween the law of the state and the United States. A license 
to engage in the coasting trade on the Wallamet river is a 
license to navigate only so far as it may be navigable. But 
if the state, in the exercise of its police power to build bridges, 
obstructs, or even destroys, the navigation of the river, the 
weight of authority, and, I think, of prudential reason, is 
that the act of congress licensing the plaintiff's steam-boat 
to navigate it is not thereby infringed. It is thought to be 
safer for the courts not to assume that congress intended to 
interfère with and restrain the power of the state over the 
nayigàbility of the rivers within its jurisdiction until it says 
80 directly or by necessary implication. Therefore, in the 
cases of Wilson v. Blackbird Creek Ma/rsh Co. 2 Pet. 245 ; The 
Passaic Bridges, 3 Wall. 782 ; and Gilman v. Philadelphia, Id. 
713, it was held that the enroUment and license acts which 
authorized vessels to navigate the waters of particular states 
were not sufSeient to warrant the inference that congress 
thereby intended to interfère with the right of the states to 
dam or otherwise obstruct the navigation of said waters. 

Does the act of February 14, 1859, supra, conflict with the 
act of the state législature authorizing the érection of this 
bridge? This act, unlike the one providing for the enroU- 
ment and license of vessels, relates directly to the navigabil- 
ity of the waters within the state. Its only purpose is to 
préserve them for the free use of ail the citizens of the 
United States as common highways. It was passed by con- 
gress in pursuance of its control over them as a means of 
commerce, {Pollard v. Hogan, 8 How. 229,) to secure their 
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free navigability to the inhabitants of the Union, agaînst 
the possible exactions and obstructions of local authority, 
prompted by considérations of local convenience or selfish- 
ness. The provision, even to its very langtiage, is as old as 
the articles of compact between the original states and the 
people and the states of the territory north-west of the Ohio, 
contained in the ordinance of 1787, for the government of 
said territory, from the fourth of which it is copied. This 
ordinance was ratified or recognized by the first congress 
under the constitution, (1 St. 50,) and the provision securing 
the freedom of "the navigable waters leading into the Missis- 
sippi and St. Lawrence" has been continued in force in ail 
the states formed out of said territory to this day. Cohimbus 
Ins. Co. V. Curtenius, 6 McLean, 209. 

In Penn. v. W. d B. Bridge Co. 13 How. 518, it was held 
that a provision in a compact (December 18, 1789) between 
Virginia and Kentucky concerning the érection of the latter 
into a state, to the efifeet that the navigation of the Ohio, so 
far as the territory of the two states joined thereon, "shall be 
free and common to the citizens of the United States," which 
vyas afterwards sanctioned by congress in. the passage of-the 
act (1 St. 189) admitting Kentucky into the Union, wap a 
restraint upon the power of Virginia to obstruct the naviga- 
tion of said river by the érection, of a bridge thereon within 
her own limits, and that a bridge so erected, which wag, a 
substantial obstruction to aueh navigation, was a nuisance 
and unlawful. 

To the same efifect is the décision in Çolumbus Ins. Co. v. 
Curtenius, supra, in which it was held that congress had de- 
clared, by the ordinance of 1787 and otherwise, that thenav- 
gable tributaries of the Mississippi were free and common 
highways to the citizens of the United States, and that there- 
fore an act of the législature of Illinois, authorizing the con- 
struction of a bridge across the Illinois river, near Peoria, was 
void if such bridge was a material obstruction to the naviga- 
tion of said river, as being in conflict with the fédéral légis- 
lation declaring it free and common. 

Thèse décisions are the authoritative and uncontradicted 
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exposition of the effect of fédéral législation declaring a nav- 
igable river forever free and common to the citizena of the 
United States, upon the otherwise unlimited power of a state 
to obstruct or impede the navigation thereof within its own 
limita. And the reasoning upon whieh they rest seems un- 
answerable. It is self -évident that a river cannot be a com- 
mon highway, forever free to ail the citizens of the United 
States, which the législature of any one state has the power 
to essentially obstruct. 

In a well-considered case cited by the défendant, {The Peo- 
ple V. S. de R. Ry, Co. 15 Wend. 132,) in which the right to 
bridge the Hudson river, in pursuance of an act of the state 
législature, was under considération, Mr. Chief Justice Sav- 
age announced the same conclusion, saying: "The place 
where * * the bridge is built is one which coasting vessels 
hâve a right to pass, and where any obstruction entirely pre- 
venting or essentially impeding the navigation would be un- 
lawful." 

In comparing the fédéral and state acta to ascertain if 
there is any conflict between them, the circumstances of the 
case— that is, the oharacter and relative importance of the 
river and the commerce dépendent thereon, and the oharacter 
and need of the bridge and the commerce dépendent upon it 
— must be considered. For, although congress has, in effect, 
declared the Wallamet river to be forever a "free" and "com- 
mon highway," yet thèse terms are used with the implied 
understanding that the state has the power to bridge it, if it 
can do so without materially impeding the navigation. What 
is such an impediment may be a difficult question to décide. 
It may dépend mtich upon circumstances. A bridge of a 
certain character at a certain place may be of great benefit 
and convenience to a few people, or some petty local trade or 
business, but a serious inconvenience or injury to many peo- 
ple and a valuable and extensive commerce. 

The commerce of Oregon, both domestic and foreign, is 
largely dépendent upon the freè navigation of the Wallamet 
river. Steamboats ply upon it most of the year for 100 miles 
ot more Bonth of Portland. At Portland the tide ebbs and 
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flows, and frord there to its roonth, a distance of 12 miles, it 
is navigated by sea and inland vessels, foreign and domestic, 
sail and steam, that go thence up and down the great Colum- 
bia, ont upon the Pacific océan, and to ail the principal ports 
of the world. It is the harbor of Portland, the emporiam and 
financial center of the north-west, where the yaluable prod- 
uets of the country are gathered from far and near and 
stored for market and exportation, and the imports from sis- ; 
ter States and foreign countries are received and distributed, 
throughout the interior. In the near future we may expect 
a large increase of population at this place, and throughout : 
the country with which it maintains business relations, and 
the commerce of Portland will demand the free use of the 
harbor and water front, as far south as it eau be made useful. 
The présent need of a bridge is to furnish a more convenir 
ent and certain means of crossing the river than a steam- 
ferry to the small population that live in East Portland and 
the neighboring villages, some portion of the passengers to 
and from Portland on the east-side railway, the rural popu- 
lation that live on the narrow strip of country between East 
Portland and the Columbia river, and the transportation of 
their limited dairy and garden products to the Portland mar- 
kets. It is not intended by this statément to suggest that 
there is no need of a bridge across the river at this place, but 
only that the interests which may be promoted by it are as a 
drop in the bucket compared with those that may be seri- 
ously inconvenienced or injured by it. With this brief sketch 
of the circumstances, I proceed to consider whether the act 
authorizing the building of the bridge is in conflict with the 
act of congress declaring it a free and commercial highway. 
The bridge is required to be built so "as not to injurionsly 
impede and obstruct the free navigation of the river. " But 
the défendant claims that the provision requiring the draw to 
be not less than 100 feet is équivalent to declaring that a 
draw of 100 is sufficient. My own impression is that the 
act ought to be construed as authorizii^ a bridge, which 
would not materiaUy interfère with navigation, and to this, 
end that the draw must be at least 100 feet, and as mueh 
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longer as necessary, and that the défendant is not JuBtified 
thereby in building a bridge with a draw of only 100 feet, if 
that would materially interfère with the navigation. But if 
the construction cl^imed by the défendant is the correct one, 
it cornes to the same thing in the end. The législature of 
the state bas not the power to say absolutely that a bridge 
may be built with only a draw of 100 feet, for if such a 
bridge interfères materially with the free navigation of the 
river, the act authorizing it is void, as being in conflict with 
the paramount law of congress deelaring the river a free and 
common highway. Therefore it is that a bridge ought not to 
be attempted to be built across such a water as this, where 
80 many and valuable interests are involved, without the 
sanction of congress, given through the engineer department. 
The proper location and élévation of a bridge across the 
river at this place, and the length and place of draw, — ail the 
circumstances considered, — are questions that more properly 
pertain to the political than the judicial department of the 
government. 

There the matter may be "equitably adjusted," so to speak, 
according to the circumstances of each case. Hère, the 
court can only ascertain whether the proposed structure inter- 
fères materially with the free navigation of the river, and if 
it does, it must déclare it unlawful. 

Accordingly, within the past 15 years, congress has been 
indueed to legislate generally and specially upon the subject 
of bridges across the Mississippi and its tributaries. By the 
act of December 17, 18Î2, (11 St. 398,) it is provided that 
no bridge can be built across the Ohio river without comply- 
ing with the directions of that act, one of which is that 
every bridge below the suspension one at Cincinnati shall 
hâve a high span of 100 feet above low water, with a spaee 
of 400 feet between the piers, and a pivot draw, with two 
elear openings of 160 feet each; and by act of April 1, 1872, 
(17 St. 44,) a railway bridge was authorized across the Mis- 
sissippi, near Clinton, lowa, with a draw of not less than 160 
feet, — ^the same to be looated, built, and kept subject to the 
directions of the secret9.ry of war for the security of naviga- 
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yon, subject even then to be abated as a nuisance by a suit 
in the United States court, if it should prove an obstruction 
to the navigation of the river; and by the act of June 4, 1872, 
(17 St. 215,) it is provided that ail bridges thereafter built 
across the Mississippi, by authority of congress, shall be sub- 
ject to the same direction and control of the secretary of war. 

By an act of July 25, 1866, (14 St. 244,) congress author- 
ized the building of seven bridges across the Mississippi at 
différent points above St. Louis, and one across the Missouri 
at Kansas City, and provided that each of them should hâve 
two draw openings of not less than 160 feet in the clear. By 
acts of February 24, 1871, (16 St. 430,) and March 3, 1871, 
(Id. 473,) bridges were authorized across the Missouri river at 
Omaha, Nebraska, and Louisiana, Missouri, with two draw 
openings of not less than 200 feet in the clear. 

Thèse citations of congressional action might be multiplied 
greatly. See report of Governeur K. Warren, U. S. major 
of engineers, on bridging the Mississippi between St. Paul 
and St. Louis, 1878, pp. 193, 202. Indeed, congress has 
spoken on the subject of bridging the Wallamet at this place. 
By act of February 2, 1870, (16 St. 64,) the city of Portland 
was authorized to bridge the river, under the direction of the 
secretary of war, so as "not to obstruct, impair, or injuriously 
modify the navigation" of the same. This act expired by its 
own limitation within six years, and nothing was done under 
it but an examination and approval of a plan by a board of 
engineers and the secretary, December 30, 1872. 

By this plan the bridge was located at the f oot of Columbia 
street — 1,820 feet above Morrison — and was to hâve a draw of 
100 feet in the clear on each side of the pivot pier. And on 
June 23, 1874, (18 St. 281,) congress authorized the Oregon 
& Califomia Eailway Company to bridge the Wallamet river 
at Portland, under the direction of the secretary of war in ail 
respects, except that the draw should not be less than 300 
feet in width, so as "not to obstruct, impair, or injuriously 
affect the navigation of the same." Nothing has been done 
under thîs act, but it is still in force. 

Taking thèse instances of congressional action as a reason- 

v.6,no.4— 22 
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able indication as to what is iiecessary in the construction of 
a bridge over this and other navigable waters of no more 
importance than this, and navigated with vessels of less 
tonnage, to prevent the navigation from being injuriously 
affected thereby, and weighing the testimony in the case, I 
think this bridge is such an obstruction to the navigation of 
the Wallamet as prevents its being a free and common high- 
■way to the citizens of the United States, and is therefore a 
nuisance, and unlawful. Indeed, I hâve no doubt of it. 
Forty-two persons, mostly navigators, including, I think, 
nearly ail the pilots on the Columbia and Wallamet rivers, 
testify unqualifiedly that the draw is toc narrow, and ought 
to be 200 feet instead of 100; and that in the winter sea- 
son especially, the time when vessels usually load with grain 
for foreign ports, owing to the strong currents and high 
, winds, it will be very unsafe to go through the draw with a 
good-sized river steam-boat, let alone a tug and sail vessel 
occupying a space from 70 to 80 feet. 

The United States engineer in charge of the river and har- 
bor improvements in this district, Col. George L. Gillespie, 
U. S. A., reports to the chief of engineers at Washington, on 
December 29, 1880, at length uponthe subject of this bridge, 
and concludes that it should bave been located at Columbia 
Street ; but if allowed to be constructed at Morrison, the draw 
should be enlarged to not less than 200 feet, and that a bridge 
there with a draw of only 100 feet will resuit in fréquent loss 
to shipping, and may prevent sea-going vessels from going 
above the bridge altogether. In reply to this mass of testi- 
mony the défendant has introdnced six affidavits, one of them 
being from the contracter, and another from the président of 
the Company ; only two of them being from river pilots. The 
principal point made in them is that the bridge will be more 
dangerous to navigation if left in its présent condition than 
if completed. But a sufficient answer to this is that a court 
may require by the injunction that the défendant undo what 
he has done amiss, as well as to refrain from so doing. C. 
S. U. Co. V. F. é G. H. W. Co. 1 Sawy. 482. Inmy judg- 
ment the preliminary injvmction should be allowed. The 
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défendant ought not to be permitted, against this Bhowing, to 
place this structure in the river until its right to do so is 
deânitely ascertained and determined. I am surprised that 
any person should hâve the hardihood to undertake such an 
important enterprise, in the face of the aet of February 14, 
1859, supra, declaring the river a conamon highway, and the 
congressional législation of the last 15 years upon the subject 
of bridging navigable -waters of the United States, without 
first obtaining the sanction of congress. 

But this being a matter of some moment to the défendant, 
I hâve concluded to delay the issuing of the injunction until 
the first day of the next term, April llth, or as soon there- 
after as the circuit judge is présent, when the matter may be 
further heard, if the défendant desires it; and in the.mean- 
time the défendant will be restrained by order, as prayed in 
thebill. 



Ha>ilton and others ». Chouteaïj and others. 

(Circuit Court, E. D. Missouri. January 17, 1881.) 

X. Fbdebai, JtmreDicTioN — Insolvbnt Lifb Inbubancb Compakt — 
Rbceiveb ûp State Court— Policy-Holdeus—Stockholdeks— 
Fkatto. 

Suit was instituted in a fédéral court by the policy-holders of an 
ineolvent life insurance company against its stocfeliolders for the 
fraudulent appropriation of a part of the assets of the company. 
Hdd, tliat such court could not assume jurisdiction when the com- 
pany was in the hands of a receiver of a state court, who was pro- 
ceeding to collect and administer the assets for the benclit of ail the 
creditors. — [Ed. 

In Equity. Demurrer. 

This was a bill filed by the policy-holders of the St. Louis 
Mutual Life Insurance Company for relief against its stock- 
holders. The company, a Missouri corporation, was chartered 
on the mutnal plan, with stock of the par value of $100,000, 
of which défendants were the owners. Proceedings were 
commenced in the state court by the insurance eommissioner 
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to wind up thé Company, after which, on the thirteenth day 
of December, 1873, its directors, by the sanction of the com- 
missioner and deoree of the court, conveyed and delivered the 
assets of said company to the Mound City Life Insurance 
Company, a Missouri corporation, in considération of a cove- 
nant on its part that it would re-insure ail outstanding risks 
and pay ail liabilities of said St. Louis Mutual Life Insur- 
ance Company; and likewise redeem and take up said stock 
by delivering a like amount of its own stock to the owners, 
with a right on their part, at any time within one year from 
the date of said contra et of re-insurance, to return said new 
stock to the Mound City, and receive from it the par value ; 
ail of which is alleged to hâve been done by the défendants, 
and that défendants received from the Mound City the par 
, value of their stock, which was paid to them out of the assets 
received of the St. Louis Mutual Life Insurance Company 
under this contract of re-insuranee. The Mound City Life 
Insurance Company became insolvent, and was unable to 
keep its agreements of re-insuranee, in conséquence of which 
both eompanies hâve been declared insolvent by proceedings 
in the state court, and are now in the hands of their respect- 
ive receivers, and being wound up under the Missouri law. 
It is further alleged that the contract of re-insurance was 
fraudulent and void, and that the money of the St. Louis 
Mutual Life Insurance Company in the hands of the Mound 
City was charged with a trust in favor of the plaintiffs, and 
that the défendants fraudulently agreed to this arrangement 
80 as to be able to realize par for their stock, which was 
worthless, and should in equity account to plaintiffs for the 
amount received from the Mound City. 

Robt. Crawford, for plaintiffs. 

Chire, Jamison de Day, for défendants. 

Teeat, D. J. The demurrer in this case is both gênerai 
and spécial. By the terms of the bill it appears that the 
varions Insurance eompanies named are in the hands of 
receivers duly appointed by a state court of compétent juris- 
diction, and that their affairs are in the course of judicial 
administration. If the allégations of the bill are true, as 
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oonfessed by démarrer, said receivers are the proper parties 
to receive whatever may be due by défendants, so that the 
same may be distributed pro rata among the ereditora. Un- 
doubtedly, if such a fraudaient scheme existed, as is chàrged, 
whereby the parties défendant, for their own private gain, 
caused the plaintiff and other policy holders to be defrauded 
of their lawful demands, said défendants should, in a proper 
proceeding, be compelled to refund for the common benefit. 
It must be observed, however, that the bUl, even in that 
view, is fatally defeetive, except on one hypothesis, imper- 
feetly presented. The défendants, it is charged, were respect- 
ively stockholders in the St. Louis Mutual Life Insurance 
Company. Eaeh held a différent number of shares. It 
nowhere appears that said stock was not fully paid up, and 
consequently that the stockholders were liable for the debts 
of the Company. It is alleged, however, that ail the assets 
of said Company were, with their connivance, etc., transferred 
to the Mound Matual Company, of whose shares of stock 
they were to receive a like number to those held. in the St. 
Louis Mutual, subject to be paid off at par by the Mound 
Mutual; that those shares were so paid off, and the défend- 
ants became the respective beneficiaries thereof ; and that 
the only and main source of payment was from the St. Louis 
Mutual. Practically, the insolvent St. Louis Mutual, through 
the fraud charged, secured to thèse conniving stockholders 
fui! pay at par for their worthless stock out of the asseta 
which should bave been devoted to the payment of its debts. 
It is not doubted that under • sufficient averments in a 
proper state of such a case equity would lay its hands upon 
funds thus fraudulently acquired, and apply them for the 
benefit of honest creditors. But it is averred that the St. 
Louis Mutual is now, and has been for years, in the hands of 
a compétent receiver, who is proceeding to oollect and admin- 
ister its assets for the benefit of ail creditors. Why, then, 
should this court (the receiver being no party) undertake to 
coUect and administer a fragment of the assets? Will a 
chancery court split assets and demands to the estent of 
upholding as many suits as there may be creditors or items 
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of assets ? Instead of avoiding thereby it would indefinitely 
create a multiplicity of suits. If this court took charge of 
this suit it would be compelled to bring in ail the parties and 
take custody of the assets in order that each créditer might 
receive his pro rata; for equality is equity. 

The grave question as to jurisdietion remains with réf- 
érence to the citizenship of the parties. This subject bas 
been considered in several cases this term, and ail that need 
be added now is that the bill is fatally defective. 

The démarrer is sustained. 



Geiswold V. Beagg and Wife. 

{Circuit Court, B. Connectieut. February 21, 1881.) 

1. BETTEBMBaîT ACT— CONN. GeN. ST. (ReV. 1873) p. 362, CONSTRUED. 

Where a défendant in ejectment, in^ood faith, believing that he had 
an absolute title to the laud in question, bas made valuable improve- 
ments thereon, before the commencement of the action of ejectment, 
final judgment will net be rendered for the plaintifl in ejectment until 
he has paid to the défendant the value of his improvements, less the 
sum due by him for use and occupation. 

Where good faith and belief actually existed, the deedsnot showing 
that an absolute title was not conveyed, and the défendant not being 
chargeable with lachea, he will be allowed the value of his improve- 
ments, notwithstanding that he held merely under a quitclaim deed. 

Mère notice of adverse claim does not forbid the conclusion that 
such suLoequent improvements were made in good faith. 

In Equity. 

Shipman, D. J. This is a bill in equity, supplemental to an 
action of ejectment in favor of the présent défendants against 
the présent plaintiff, and founded upon the statute of this 
Btate commonly called the "Betterment Act." Gen. St. (Eev. 
1875,) p. 362.* The plaintiff in the ejectment suit recovered 

*" Final judgment shall not be rendered against any défendant in an 
action of ejectment, who or whose grantors or ancestors hâve in good 
faith, believing that he or they, as the case may be, had an absolute title 
to tlie land in question, made improvements thereon before the com- 
mencement of tlie action, until the court shall ascertain the présent value 
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a verdict against the défendant for the seizin and possession 
of an undivided fourth part of a tract of land containing 
an auger factory and a mill privilège in the town of Ohester. 
The défendant thereupon filed' a bill praying for the relief 
provided for by the statute. 

On May 5, 1845, Joseph G. Dudley conveyed the land in 
question, and other lands, by warranty deed, to Joshua 
L'Homtnedieu, and on March 28, 1846, the said Dudley, as 
guardian, appointed by a court of probate in the state of 
Massachusetts, of his minor children, Orestes Dudley and 
Cecelia M. Dudley, conveyed to said Joshua and Ezra L'Hom- 
medieu the interest of said minors in ail said lands by virtue 
of an order purporting to hâve been made by the cQurt of 
probate for the district of Saybrook, vyherein said lands were 
situate. Ezra L'Hommedieu conveyed to said Joshua his 
(the said Ezra's) interest in the land now in controversy, by 
quitclaim deed dated February 22, 1850. 

Joseph G. Dudley and his children derived title to thèse lands 
from Harmon Dudley by his last will. The devise was in the 
foUowing words : "AU my real estate not otherwise disposed 
of in this my last will and testament, of every kind and 
description, I give and devise to my nephew, Joseph Gyprian 
Dudley, the son of my brother Joseph Dudley, to hâve and 
to hold the same as an estate in tail to him., the said Joseph 
Gyprian Dudley, and to the heirs of his body begotten; it 
being my expectation and understanding that in the heirs of 
the said Joseph Gyprian the same will become and be an 
estate in fee-simple." 

By this will an estate in fee tail was vested in Joseph G. 
Dudley and a fee-simple absolute in his issue. The tenant 

thereof , and the amount reasonably due to the plaintifE from the défend- 
ant for the use and occupation of the premises ; and if such value of such 
improvements exceeds such amount due for use and occupation, final 
judgment shall not be rendered until the plaintiil has paid said balance 
to the défendant. But if the plaintifE shall elect to hâve the title con- 
flrmed in the défendant, and shall, upon the rendition of the verdict, flle 
notice of such élection with the clerk of the court, the court shall ascer- 
tain what sum ought in equity to be paid to the plaintift by the défendant, 
or other parties in interest, and on payment thereof may conflrm the title 
to said land in the parties paying it." 
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in tail died on January 15, 1877. A daughter, Ida E. Bragg, 
one of the plaintiffs in the ejectment suit, was bom August 
6, 1855. The interest of said Ida in said lands was not con- 
veyed by either deed, and at the death of her father she 
owned an undivided fourth of the land now in question. 

Joshua L'Hommedieu conveyed said land to the plaintiff 
and others, his partners in business, by warranty deed, dated 
December 6, 1850, subject to a mortgage of $450 to the state 
of Connecticut. This mortgage was quitclaimed on January 
8, 1862; the land was remortgaged to the state to secure the 
payment of the same sum on January 3, 1852; and this last 
mortgage was quitclaimed on August 10, 1853. 

On or about August 25, 1863, the plaintiff and his part- 
ners conveyed said land to Turner & Day, the plaintiff con- 
veying by deed of warranty. On February 15, 1865, the 
said Turner & Day and Edward G. ïïungerford, who had 
theretofore become a partner with the other grantors, con- 
veyed by quitclaim deed the whole of the land in question to 
the plaintiff, who has ever since been in possession thereof, 
in the actual and honafide belief that it was his aetual estate 
in fee-simple. 

In January, 1877, Henry W. Ely, Esq., of Westfleld, Mas- 
sachusetts, as attorney for Mrs. Bragg, notified the plaintiff 
of her claim of title to said property. At or about the same 
time, similar notifications were given to the other occupants 
of the land originally conveyed to Joshua L'Hommedieu, 
and which had now become subdivided, and was owned by 16 
or 18 reputed owners. Much of the land was now improved. 
Dwellings, two factories, and a church were upon the prop- 
erty. Thèse owners held a meeting, and appointed a com- 
mittee or agent to examine the question of title. He em- 
ployed counsel, who reported that the claim was entirely 
without foundation, The plaintiff consulted the same law- 
yer and received the same opinion. The committee visited 
Westfield, saw Mr. Ely and the relatives of Mrs. Bragg, and 
obtained the idea, from thèse and other conversations, that 
the claim would not be pursued, and that it was an attempt 
to extort money without right, and so reported to the plaintiff. 
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The plaintiff's factory was burned on October 15, 1878. 
He eommenced rebuilding on November 1, 1878, The new 
building was completed about January 1, 1879. Before re- 
building he asked the same counsel whether there oould be 
any doubt as to the validity of his title, and received answer 
that Mrs; Bragg had no valid claim. 

On January 26, 1878, Mr. Ely offered to give a diacharge 
from ail the Dudley ohildren to ail the owners for $1,400. 
This offer was declined, and on February 21, 1878, Mr. Ely 
made a like offer ôf discharge for $500. On March 2, 1878, 
Mr. Bragg repeated this proposition, acoompanied with the 
assurance that if it was not accepted suit would be eommenced 
immediately. Suit was eommenced on April 10, 1879. 

Between December 6, 1850, and February 16, 1865, the 
owners of this property made repairs and some slight im- 
provements thereon, but the improvements are so small that 
no account is made of them (except the portion of the perma- 
nent improvements upon the dam which may hâve been made 
by Turner, Day & Co.) until af ter the repurchase by the plain- 
tiff in 1865. Since then the dam has been substantially re- 
built, additional buildings and a store erected, walls and a 
fence built, trees set out, and the brook straightened. After 
the fire a new building and foundation were built. 

The testimony leaves no room for doubt that up to the date 
of the suit the plaintiff continuously believed that he was the 
absolute owner of said property from and after February 15, 
1865, and that he had a perfect title thereto in fee simple, 
and that the claim of the défendants was without foundation. 
Neither is there any doubt that the plaintiff and his grantors 
made ail lùeir improvements upon said property, before the 
commencement of the action at law, in the like belief of abso- 
lute title, and in perfect good faith, in fact, both with them- 
selves and towards any known or unknown claimants. Thèse 
improvements are valuable, and hâve a présent value in the 
enhancement of the price of said property. 

The averments of the bill are found to be true, except as 
+0 the value of the betterments, and except as to the averment 
that a joiner's shop constituted one of the improvements. 
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This shop was erected upon the land by license of the plaïn- 
tiflf, with the right to purchase the same. That privilège has 
not yet been èxercised. 

In addition to the questions of fact in the case, the défend- 
ants contend: 

First. That the plaintiff, holding nierely undef a quit- 
claim deed, cannot be a hona fide purchaser without notice. 

It is true that in a class of cases in equity no person 
deriving title mêrely by a quitclaim deed is considered a iona 
fide purchaser, (Oliver v. Piatt, 3 How. 333; May v. Le Olair, 
11 Wall. 217; Dickerson v. Colgrove, 100 U. S. 578;) but I 
do not think that this principle or thèse décisions are appli- 
cable to this statute. The questions under this statute of 
good' faith and of belief are those of fact. Were the im- 
provements made in good faith and in the belief of an absolute 
title ? If they were in fact so made, the plaintiff is entitled 
to the remedy. By the words "good faith" I do not think 
that the législature had in view an arbitrary rule that a par- 
ticular kind of conveyance necessarily bars the existence of 
good faith in the purchaser. The statute was intended to be 
remédiai, and to provide that if good faith and belief actually 
existed, the deeds not showing upon their face that an abso- 
lute title was not conveyed, and the purchaser not being 
chargaable with lâches, then the équitable powers of the 
courts might be èxercised. 

Second. It is claimed that, inasmuch as the plaintiff rebuilt 
his burned mill after notice of the claim of Mrs. Bragg, he 
cannot be considered as having acted in good faith so far as 
subséquent improvements are concerned. 

Prior to the Eevision of 1875 the belief of good title was 
alone required. The statute now provides that the ejectment 
défendant shall also hâve made improvements in good faith. 
Mère belief of title is not sufficient. A wealthy occupant is 
not to make, without good reason, extensive improvements 
upon land which is to his knowledge eamestly claimed by 
another. The reputed owner must act in good faith ; that is 
to say, fairly, considerately, in good conscience, with integ- 
rity of purpose, and without rash haste. But it may not be 
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inconsistent with his good faith that some person had at some 
time asserted a claim upon his property. The notice of claim 
may be a cireumstance ail-important, and it may be of trifiing 
conséquence. 

In this case notice was given in January, 1877, of attack 
upon ail the titles of land in a part of a village. The alleged 
def ect was treated as of no conséquence by compétent lawyers 
who were consulted or who professed to give an opinion. The 
claim was virtually declared to be valueless by near relatives 
of the claimant. In January, 1878, her attomey offered to 
give a complète title to ail the owners for $1,400, and in the 
succeeding month he made a like offer for |500. In March, 
1878, this offer was repeated, with threat of immédiate suit in 
case of non-acceptance, but no suit had been commencedwhen 
the plaintiff rebuilt in the fall and winter of 1878-9. Under 
thèse circumstances the plaintiff acted not only in good faith 
towards the claimant, but he had some reason to believe that 
flhe was acting in bad faith towards him. 

The mère notice of adverse claim is not considered in other 
states which bave statutes of similar gênerai character to for- 
bid the conclusion that subséquent improvements were made 
in good faith. Harrison v. Castner, 11 Ohio St. 347; WeUs 
V. RUey, 2 Dillon, 569. 

By agreement of the parties, the wheel and shaft connected 
therewith, and main Une of shafting, and ail machinery, fixed 
and movable, are excluded from the computation of the value 
of improvements, and the said machinery, fixed and movable, 
shafting, shaft, and wheel, are agreed to belong to said Gris- 
wold, and not to pass to said Bragg and wife by virtue of any 
judgment in the ejectment suit. 

The présent value of the improvements upon said land 
thus made by the plaintiff, excluding the value of the ma- 
chinery by virtue of the foregoing stipulation, I find to be 
$6,100; one-fourth of which is $1,525. The amount due to 
the défendants by the plaintiff for the use and occupation of 
one undivided fourth of the premises for two years, one and 
one-half months, was found by the jury to be $112, or at the 
rate of $4.40 per month. 
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Let there be a decree for the plaintiff that final judgment 
shall not be rendered until the plaintiff in ejectment bas paid 
the balance thus found to be due to the ejectment défendant. 



Wbstphal and others ». Ludlow, 
{Circuit Court, D. Minnesota. March, 1881.) 

1. Peomissoet Note— Collatbhaii Sbcubitt— Notice of Dishonob. 

The strict rules of law relative to the présentation and notice of the 
dishonor of promissory notes do not prevail whea such notes are held 
as collatéral security for a précèdent debt. 

2. Samb— OBiaiNAL Dbbt. 

The f allure to présent and protest a note taken as collatéral secur- 
ity will not def eat a recovery of the original debt, where the amount 
of the note was not lest through the négligence of the créditer. — [Ed. 

This action was tried before the court without a jury. 

The plaintiffs are citizens and résidents of the state of 
lowa, and the défendant is a citizen and résident of the state 
of Minnesota. 

In the year 1878, and previous to the month of September, 
the défendant was indebted to the plaintiffs for goods sold, 
and on the eighteenth of that month he enclosed in a letter 
to them a note of 0. St. John Cole for $325, dated November 
14, 1877, payable to defendant's order 12 months from date, 
and indorsed by him, proposing that they accept the note as 
payment on his account, the interest being computed to that 
date. Plaintiffs answered, declining the proposition, on Sep- 
tember 11, 1878, but saying they would take it for collection, 
"applying the proceeds on your [his] account if coUected at 
maturity." Not receiving a reply, plaintiffs, on September 
21st, wrote, inquiring whether they should return the note or 
"send it for collection, applying proceeds on your [defend- 
ant's] account." 

The défendant replied September 27th, aecording to the 
plaintiffs' suggestion, requesting them to collect it, and stat- 
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ing that "the maker would pay it àt the Worthîngton bank; 
then you [plaintiffs] can crédit me with ail you get." 

The plaintiffs sent the note to the Worthington bank, and 
on November 22d, after its maturity, wrote the bank : "Mr. 
C. St. John Cole's note is now past due. What does he say 
about it ? and what are the prospects of its being paid ?" The 
bank answered, November 25th: "C. St. John Cole's note 
(No. 1386) is still unpaid. We think he can pay something 
on it in 10 days. Shall we keep it or return it ?" November 
27th the plaintiffs instructed the bank to keep it 10 days. 
On December 6th the bank returned the note, informing the 
plaintiffs that Cole was closed up by levy on goods that day. 
On December 9th plaintiffs returned the note to the défend- 
ant, and he, through an attorney, sent the note back, stating 
"that the same had been lost and become worthless through 
your [plaintiffs'] négligence." 

Défendant was informed, November 27 or 29, 1878, that 
the note was unpaid and in bank, and did not write the 
plaintiffs or take immédiate steps to obtain possession of it; 
but, on the contrary, wrote them, November 29th, that "Cole 
is behind some, but is taking everything iu rotation, and says 
he willget to that note, he thinks, the last of nextweek." 

Cole confessed judgments and the sheriff took possession of 
his stock, valued at $2,200, December 6th, which embraced 
ail of his visible property. This amount was not enough to 
pay ail of his indebtedness. The évidence is that on Novem- 
ber I7th, when this note matured, Cole was in no better finan- 
cial condition. 

Rogers é Rogers, for plaintiffs. 

Chas. D. Kerr, for défendant. 

Nelson, D. J. The plaintiffs are not held to the strict rules 
in regard to the presentment, at maturity, of the note taken 
as collatéral security, and notice of non-payment to his debtor. 
The note was not received, although indorsed by the défend- 
ant, upon the condition that they would use such diligence. 
It does not represent the original debt, and to hold the de- 
fendant it is not necessary that the plaintiffs should regularly 
proceed to hâve the note presented and protested. It waa 
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not a satisfaction and extinguishment of the original debt, 
and a failure to give notice of non-payment will not neces- 
sarily defeat a recovery. If, however, by the neglect and 
lâches of the plaintiffs the défendant was injured and the 
amount of the note lost, he may plead such négligence as a 
defence, for in such case the plaintiffs would be bound, as 
trustées or agents, to see that the défendant did not suffer 
loss on their account. 

Was the note lost through the plaintiffs' négligence ? De- 
fendant urges that the insolvency of the maker occurred after 
its maturity, and if he had been informed of its non-payment 
he could hâve secured himself . The évidence, as interpreted 
by me, does not prove the insolvency of the maker occurred 
after the note matured. 

The maker, in his testimony, says fais financial condition 
at the maturity of the note was the same as December 5th, 
when several judgments were confessed by him in favor of 
other créditera, and there is no évidence to the contrary. He 
certainly had not sufficient property to pay his debts, and 
thus, I think, was insolvent at the maturity of the note. 
Judge Washington, in Gallagher's Ex'rs v. Roberts, 2 Wash. 
191, says Buller lays down the true rule in his Nisi Prius, 
(Ed. 1806) p. 182 : "If a note is indorsed for a précèdent 
debt, and a receipt was given as for so much money when the 
note shall be paid, and the créditer neglects to apply to the 
maker in time, and by his lâches the note is lost, the précèd- 
ent debt is extinguished;" but if it is kept without demand 
and insolvency takes place, the creditor who receives it must 
lose. See, also, 2 How. (U. S.) 457. This doctrine déter- 
mines this case. The note taken as collatéral security ma- 
tured November 17, 1878. The défendant knew it was unpaid 
November 29, when he quieted the plaintiffs by writing them 
that Cole would pay it soon. 

There is no direct évidence of a demand made for payment 
at maturity, and if it is conceded that he was not applied to 
in time, there is not in addition lâches which damaged the 
défendant. Cole was insolvent, in fact, when the note ma- 
tured, and the ordinary mode of légal proceedings would not 
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save the debt. There is no évidence to sîiow that a •writ of 
attachment could hâve beën obtained, ând even tlie défend- 
ant, who lived near Cole, says that he was not aware of his 
insolvency at that time, and doubted it as late ad December, 
■when the levies were made. 

Judgment will be entered for the plaintifiFs for the amount 
claimed. 



Baelow V. Arnold, Executrîx, etc.* 

(Uircuit Court, D. Kentucky, March, 1881.) 

L Btatutb of Limitations — Kbntucky — Fkaud — Discoveet of — 
When Cause of Action Accrues— Plbading — Phacticb. 

The Kentucky statute of limitations (Gen. St. art. 3, e. 71, j 6) pro- 
vides that " in actions for relief for fraud or mistake, or damages for 
either, the cause of action shall not be deemed to hâve accrued until 
the dîscovery of the fraud or ihistake;" and, by section 2, such ac- 
tions must "be commenced withiû flve years next after the cause of 
action accrued." In a suit to recover money expended and lost by 
reason of the fraudulent représentations of defendant's testator, 
Tidd, that it will be presumed that the cause of action arose when the 
fraud was committed, and, to avoid such presumption, the plaintifi 
must allège and prove the time of the discovery of the fraud. 

2. Bamb— PiBADrfTG — Phacticb. 

And where the défendant had pleadedthe statute, allegingthat the 
cause of action accrued when the alleged fraud was committed, (which 
was moré than flve years before the suit was brought,) held, that upon 
failure to reply thereto the défendant is not deprived of her right to 
a judgment in her favor, because she had also alleged that the fraud 
was discovered more than flve years before suit was brought, to which 
the plaintifl had tendered the gênerai issue. 

3. Kbntuckt Codb— Phacticb— Statuts of Ldutationb— Demubkeb 

— Equitt Phacticb. 

Motion for Judgment on the Pleadings. 

B. W. Wooley and Muir é Heyman, for plaîntiff. 

Bijur <& Davie and W. H. Cheef, for défendant. 

*Keported by Messrs. riorien Glauque and J. C. Harper, of the 
Cincinnati bar. 
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Babb, D. J. Tbis suit is brought to recover of défendant, 
as executrix, tbe sum of $100,000, with interest from July 
29, 1872, which it is alleged was expended and lost by rea- 
son of, and upon, the fraudulent pretences and représenta- 
tions made by Philip Arnold to the plaintiff in référence to a 
pretended discovery of a diamond field on the borders of New 
Mexico and Arizona. The answer of the défendant traverses 
the allégations of the pétition, and pleads and relies upon the 
statute of limitations, which bars such actions after five years. 
One of the paragraphs of the answer allèges that the cause of 
action accrued when the money was paid, in July, 1872, and 
when the alleged fraud was perpetrated; and the other para- 
graph sets up and relies upon the statute of limitations, upon • 
the idea that the cause of action accrued when plaintiff dis- 
covered the fraud, or could with reasonable diligence hâve 
discovered it. This is alleged to hâve been in the month of 
November or December, 1872. The replication of plaintiff, 
in one of its paragraphs, attempts to avoid the allégation of 
the second paragraph in the answer by alleging the discovery 
of the fraud of Arnold within five years before the bringing 
of the suit, which was October 23, 1879. This paragraph of 
the replication bas been held bad on demurrer, because it did 
not allège any facts showing or tending to show diligence in 
the investigation of the alleged fraud. Time was given plain- 
tiff to amend his replication. This time has expired, and no 
amendment has been filed or tendered. The demurrer to the 
other paragraph of the replication Was overruled. This par- 
agraph (third) was perhaps intended to be a traverse of the 
third paragraph of the answer of the défendant, which sets 
up and relies upon the statute of limitations, upon the idea 
that the cause of action only accrued when the fraud was 
discovered, and that the burden of alleging and proving when 
the discovery was made, is upon the défendant. 

The défendant now moves the court for judgment upon 
the plea of the statute, as pleaded in the second paragraph 
of the answer. This motion is based upon the theory that 
plaintiff's cause of action is presumed to hâve accrued when 
the fraud is alleged to hâve been perpetrated, and the money 
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paid in conséquence of said fraud ; and that, to avoid the rnti 
ning of the statute from that tirae, the plaintiff must allège 
facts tending to show that, after using reasonable diligence, 
he did net discover the fraud until within five years before 
the institution of this suit. 

If this be tiue, then défendant is entitled to a judgment 
on the plea of the stàtnte of limitations, beôàùto that plea is 
not traversed or avoided. ' 

The sixth section of article 3, c. 71, Gen. St., title, "Limita- 
tions of Actions," is in thèse words : "In actions for relief for 
fraud or mistake, or damages for either, the cause of action 
shall not be deemed to hâve accrued until thé discovery of the 
fraud or mistake; but no such action shall be brought 10 
years after the time of making the contract or the perpétra- 
tion of the fraud." 

In a préviens section (second) of same article and chapter, 
it is enacted that "an action for relief on the ground of fraud 
or mistake" "shall be commenced within five years next after 
the cause of action accrued. " 

The question is, when does the cause of action accrue in 
such cases ? 

It is necessary for the défendant, under the Kentucky Code 
System, to plead the statute of limitations, but whether it is 
BufBcient for him to assume that the cause of action accrued 
upon the perpétration of the fraud, and leave to the plaintiff 
to avoid the running of the statute from the perpétration of 
the fraud by the allégation and proof of a discovery of the 
fraud since its perpétration, is an undecided question in this 
state. 

It may be argued that, under section 6, if the défendant 
relies on the 10-year limitation as therein provided, he must 
allège that the fraud complained of was perpetrated more than 
10 years before the bringingof the suit; and that if he relie? 
on the five-year limitation of that section, he should allège 
the discovery of the aUeged fraud more than five years before 
the institution of this suit. This argument would not be 
without force, but the objection to it is that there would be 
différent times when the cause of action accrues on the eame 

v.6,no.4— 23 
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state of facts, dependmg upon whether or not the limitation 
pleaded was five or ten: years. Again, it would throw upon 
the défendant the burden of alleging and proving the time of 
the plaintiff's discpvery of the fraud. 

The time of the plaintiff's discovery of ,the,fraud is always 
within'his knowledge, and rarely within that of the défendant. 
If, therefore, a défendant is required to allège and prove the 
time of the plaintifE's discovery of the fraud, he might be often 
deprivedof tl?e benefit of the statute of limitations, which is a 
statnte of repose, and .should be liberally construed. 

The earliejT equity practice would bave required the setting 
up in the bill of the ^lleged fraud, to which the défendant 
might hâve pleaded the lapse of time, and to that plaintiff 
might reply the récent discovery of the fraud. Story, Eq. 
PI. §§ 676, 677. The later equity practice required th« 
plaintiS in hi^fjtïill to allège the time of the discovery of the 
fraud, so as to avoid the lapse of time and the plea of the 
statute where it applied. gee Mitford & Tyler, PI. 356 ; Carr, 
Assignée, v. Hilton, 1 Curtis, 390; Story, Eq. PI. § 754; Field 
V. Wilson, 6 B. Mon. 489; Car mais v. Parker, Adm'r, 7 J. 
J. Marsh. 455. 

In equity, the burdei; of alleging and proving, if denied, 
the time of the discovery of a fraud, is upon the plaintiff, in 
the suit for relief upon that ground. 

I hâve heretofore oonstrped this section of the statute of 
limitations by the light of the préviens equity rule, in the suits 
for relief for fraud or mistake, and it is proper that the equity 
practice, as to the mode of pleading, should be applied as far 
as it can be, having regard to the express provisions of the 
Code of Practice. : 

The Kentucky Code, unlike that of New York and many 
other states, requires parties to plead to an issue, and recog- 
nizes such pleadings as replies, rejoinders, surrejoinders, 
etc. Section 100. It is, therefore, difficult to find any dé- 
cision touching upon the point under considération. 

The New York Code provides that in cases of fraud, the 
cause of action is "not deemed to hâve accrued until the dis- 
covery, by the aggrieved party, of the facts constituting the 
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fraud." New York Code, § 91, subsec. 6. The question 
under this section arose as to the burden èf Tprôving the fciàie 
of discovery of the fraud. The superior court, in Baldwin v. 
Martin, 36 N. Y. Sup. Ct. 98, held that the burden of proving 
the time of the discovery, was upon the plaintiff. 

The previoua New York statute was that "bills for relief on 
the ground of fraud shall be filed within six years after the 
discovery of the facts constituting such fraud, and not after 
that time." 2 Eev. St. 399. The suprême court, in Eneck- 
son V. Queen, 3 Lans. 302, in construing this law, held that 
the burden was on plaintiff to allège and proye the time of 
discovery. 

It is true, the New York statute provided that the suit 
should not be brought "after that time," and the New Yprk 
Code did not require a reply to the answer setting up the plea 
of the statute of limitations ; still, the principle upon which 
those cases were decided sustains the view contended for by 
defendant's counsel. 

The inclination of my mind, when this question was first 
presented, was that the défendant should allège and prove the 
time of the discovery of the fraud by plaintiff, Barlow; but 
subséquent reflection and examination of the authorities has 
satisfied me that the burden of alleging and proving the time 
of the discovery of this fraud is upon plaintiff, and there- 
fore the second paragraph of defendant's answer is a good 
plea of the statute of limitations ; and, as it is neither traversed 
nor avoided by the plaintiff, the défendant is entitled to a 
judgment on her plea. 

The fact that the défendant has assumed the burden and 
alleged the time of the discovery in the third paragraph of 
her answer, does not deprive her of her right to a judgment 
on her second paragraph. It is unneeessary to consider the 
other motions, as défendant is entitled to a ji;dgment on her 
motion, as herein indicated. 
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Dalles Citt v. The Missionabt Society of thb M. B, 

Chubch. 

Sellt and others v. The Samb. 

Eelly and another v. The Same. 

(District Court, D. Oregon. December 3, 1879.J 

1. Gbaht to Missions in Oeegwn. 

The grant to religious societies of mission stations in Oregon, con- 
tained in section 1 of the act of August 14, 1848, (9 St. 323,) is not oon- 
fined to a single station to eacli society, but includes as many stations 
as were tlien actually occupied by each society for missionary purposes 
among the Indians. 

2. Patent — Survbt. 

A patent issued under section 2447 of the Rev. St., upon a survey 
not approved by the surveyor gênerai, is void t and in case of a grant 
under section 1 of the act of August 14, 1848, the survey to be ap- 
proved by the surveyor gênerai necessarily involves the détermina- 
tion of the question, what is the quantity and boundary of the claimf 

5. Mission Station. 

The grant to religious societies contained in the actaforesaid of the 
missionary stations occupied by them in Oregon on August 14, 1848, 
not exceeding 640 acres, is not confined to the land actually enclosed 
and cultivated by them, but should be construed to include the max- 
imum quantity at each station occupied by them ; that is, claimed and 
m any way tised by them, and not in the actual occupation of any ona 
else. 

4 Occupation of Mission Station. 

" Occupancy " is a word of narrower signification than possession, 
and means to possess by laying hold of or being actually upon the 
thing possessed continuously and exclusively. Prior to August 14, 
1848, the title to ail lands in Oregon was in the United States,- and 
therefore no person could hâve constructive possession of any portion 
thereof, or any possession thereof, or interest therein, except actual 
possession or oecupancy ! and vs^hen this was given up or abatidoned, 
the relation of the party to the land was absolutely terminated. 

6. Mission Station at thb Dalles. 

The Missionary Society of the M. E. Church established a mission 
among the Indians at Wasoopum, near the Grand Dalles of the Co- 
lumbia, in 1838, and in September, 1847, abandoned and transfcrred 
the same to Dr. Whitman, of the Presbyterian mission at Wailatpu, 
and never re-occupied the same. Ildd, that the society did not re- 
ceive a grant of said station under section 1 of the act of August 14, 



DALLES CITY V. MISSIONARY SOCIETY. 357 

1848, because it was not at that date in the actual possession and 
occupation of the premises ; that such occupation was a condition 
précèdent to the taking eilect of such grant, and therefore it mat- 
tered not whether the failure of the society to occupy the station in 
August, 1848, was voluntary, or was caused by the fear of hostile 
Indians. 

6. Patment bt Congbess. 

The payment by congress to the missîonary society of $20,000, in 
June, 1860, on account of the réservation of 353 acres of the Dalles 
mission station in March, 1850, for military purposes, and the loss or 
destruction of property thereon since 1847, by Oregon volunteers, 
Indians, or United States troops, did not hâve the effect to invest the 
society with the title to such station then or on August 14, 1848 ; nor 
was it even an admission that the society had any légal right to the 
premises, but only that it asserted some kind of a claim thereto which 
it was deemed expédient to extinguish ; nor could congress, in June, 
1860, by a direct récognition of a supposed prier grant to the society, 
aSect the rights of others already acquired in the premises uuder the 
town-site and donation acts. 

James K. Kelly and N. H. Gates, for plaintiffs. 

Bu/us Mallory and John G. Cartwright, for défendant. 

Deady, D. J. Thèse three suite were commenced on Sep- 
tember 18, 1877, in the circuit court for the state, in the 
county of Wasco. The summons was served by publication, 

and on September the défendant appeared and had the 

cause removed to this court, where they were entered on Jan- 
uary 30, 1878. On April 9th there was a demurrer filed to 
each complaint, which was disallowed, and thereupon, bythe 
direction of the court, on May 2d, the plaintiffs in each suit 
restated their case in the manner of a formai bill in equity. 
On August 12th the défendant answered the bills, and on 
September 20th the plaintiffs filed the gênerai replication. 
In the course of the proceedings exceptions for impertinence 
were taken to both the bills and the answers, which were dis- 
allowed, and the questions raised thereby reserved for consid- 
ération upon the final hearing. On October 15, 1879, the 
causes were heard together upon the several bills, answers, 
replications, and the exhibits and dépositions in each, and 
in No. 390 bo far as they were applicable to the other two. 

Before touching the grounds of the controversey between 
the parties it may be well to state their respective cases, so 
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far as they rest upon either the admitted facts or tliose estab- 
lished beyond controversy. 

The défendant is a corporation formed under the laws of 
New York, and from 1838 to September, 1847, maintained a 
mission among the Wascopum Indians, on the south bank of 
the Columbia river, at the lower end of the Grand Dalles 
thereof, at a place since called "The Dalles," in what is now 
Wasco county; and on July 9, 1875, received a patent from 
the United States under section 2447 of the Eevised Statutes 
for a tract of land containing 643.37 acres, including the 
groiind occupied by the improvernents made at such mission 
— less 350 acres thereof included in the military réservation 
— the same being parts of sections 3 and 4, in township 1, 
N. of range 13 W., and section 33, in township 2, N. of range 
13 W. of the Wallamet meridian, as a mission station occu- 
pied by it on August 14, 1848, within the purview of the 
second proviso to section 1 of the act of that date, "to estab- 
lish the territorial government of Oregon, " (9 St. 323,) which 
provides "that the title to the land, not eseeeding 640 acres, 
now occupied as missionory stations among the Indian tribes 
of said territory, together with the improvernents thereon, 
be confirmed and established in the several religious societies 
to which said missionary stations respectively belong." 

The plaintiffs olaim that the défendant did not occupy this 
tract, or any portion of it, as a missionary station or otherwise, 
on August 14, 1848, or since September, 1847, and that 
therefore it was not within the purview of said proviso, and 
the patent to the défendant was wrongfully issued; and also 
that they are the owners of, and entitled to, the patent for 
certain portions of said tract, as hereinafter stated, and ask 
to bave their several rights therein established and declared, 
and that the défendant be so far regarded as their trustée 
and required to convey to them accordingly. 

In 1852 the place called "The Dalles" was occupied as a 
town site for the purpose of business and trade, and has been 
so occupied ever since, and in 1855 the county of Wasco 
caused the same to be surveyed into lots, blocks, and strecte, 
and said survey to be recorded; that on January 26, 1857, 
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the plaîntiff in No. 390 — Dalles City— was inade a municipal 
corporation, with boundaries including said town site; ànd 
on April 18, 1860, entered, at the proper land-office, the 
fractional nôrth-west one-fourth of said section 3, containing 
112 acres, and including the land so occupied as a town site, 
under the town-site law of May 23, 1844, (5 St. 667; 10 St. 
306,) in trust for the several usé and benefit of the occupants 
thereof, accordinjg to their respective interests, and now 
claims to be the owner thereof aecordingly. 

On November 1, 1853, Winsor D. Bigelow became a eet- 
tler under the donation actupon320 acres of the public land, 
including parts of the N. W. One-fourth and the S. W. one- 
half of said section 3, and now known upon the plats of thé 
public Burveys as donation claim No. 40, and resided upon 
and cultivated the same until February 16, 1860, and other- 
wise complied with the requirements of said act; that on 
December 9, 1862, said Bigelow conveyed an tindivided one- 
third interest of a certain 27 acres of said donation to James 
K. Kelly and Aaron E. Wait, plaintiffs in No. 391 ; and on 
December 12, 1864, conveyed the remaining two-thirds of said 
27 acres to Orlando Humason, who, on September 8, 1875, 
died testate, having devised the same to Phœbe Humason, his 
widow, and a plaintiff in No. 391, which 27 acres said plain- 
tiffs, by reason of the premises, claim to own as tenants in 
common thereof. 

On December 2, 1864, said Bigelow conveyed tosaid Kelly 
and Wait, the plaintiffs in No. 392, 46 town lots, within the 
limits of his said donation, and situated in what is known as 
the " Bluff Addition to Dalles City," which lots the plaintiffs in 
No. 392, by reason of the premises, claim to own as tenants 
in common thereof. 

It is claimed by the défendant that în August, 1847, it 
agreed to turn over the missionary station at The Dalles, with 
the improvements thereon, to Dr. Marcus Whitman, the agent 
of the American Board of Commissioners for Foreign Mis- 
sions, and then engaged as a lay missionary of said board at 
a place called Wailatpu, about 140 miles E. N. E. of The 
Dalles, upon the understanding that said board would main- 
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tain a mission tliere among the Indians, and that said "Whit- 
man would pay $600 for certain personal property belonging 
to the mission; that, in pursuance of said agreement, said 
Whitman gave the défendant a draft upon said Loard for said 
$600, and the defendant's agents and missionaries, between 
September 1 and 10, 1847, surrendered the station to said 
Whitman ; that, owing to the death of said Whitman on No^ 
vember 29, 1847, said agreement was cancelled in 1849, by 
the surrender of said draft to the agent of said board and 
the "retransfer" of said station to the défendant, who there- 
upon resumed control of the same ; that in June, 1850, the 
agent of the défendant went upon the ground and surveyed 
and marked the boundaries of the claim as he understood 
them to be; and that in 1854 the Eev. Thomas H. Pearne, 
its agent, notified the surveyor gênerai of the territory of the 
claim of the défendant thereto; but said défendant substan- 
tially admits that from the delivery of said station to Whit- 
man, as aforesaid, it never actually occupied the same for 
mission purposes or otherwise, and claims that it was pre- 
vented from so doing by the danger from Indian hostilities, 
growing out of what is known as the Cayuse war. 

The commission er of the gênerai land-office authorized the 
surveyor gênerai to hear and détermine the conflioting claims 
of the défendant, Bigelow, and Dalles City to the premises, 
and on February 16, 1860, the parties appeared before him, 
and on February 2, 1861, said officer decided that the défend- 
ant had no right to the land in eontroversy; which décision, 
on an appeal to the commissioner, was, on February 7, 1863, 
affirmed. From there the case was carried by appeal before 
the seeretary of the interior, who, on March 15, 1875, reversed 
said décision, and decided that the défendant was entitled to 
the premises as a mission station, and directed a patent to 
issue to it accordingly. 

Section 2447 of the Eevised Statutes, under which this 
patent issued to the défendant, is taken from the act of 
December 22, 1854, authorizing the issue of patents in cer- 
tain cases, and only applies where there bas been a grant by 
etatute without a provision for the issue of a patent. In such 
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a case the section provicies that a patent may issue for the 
grant "upon a survey thereof, approved by the surveyor gên- 
erai," and "found correct by the commissioner;" subject, 
bowever, to the qualification that "such patent shall only 
operate as a relinquishment of title on the part of the United 
States, and shall in no manner interfère with any valid 
adverse right to the same land, nor be construed to preclude 
a légal investigation and décision by the proper jndicial tri- 
bunal between adverse claimants to the same land." 

The patent in question expressly déclares that it is issued 
to the défendant subject to this qualification. There is, then, 
no question in this case of the power of this court to investi- 
gate the grounds upon which this patent was issued, and to 
détermine that they were insufficient or otherwise, either in 
law or fact, and deeree acoordingly. The patent and the 
subséquent action of the parties has had the effect to remit 
the case to this forum to try and détermine to whom the pat- 
ent should bave issued for the portions of the tract claimed 
by the plaintiffa. 

It is admitted that the plaintiffs are entitled to the patent 
for the portions claimed by them, unless the défendant was 
entitled to the tract as a mission station under section 1 of 
the act of August 14, 1848. 

On April 30, 1853, the défendant, by its agent, Eev. Thomas 
H. Peai'ne, notifie d the land department of its claim to a mis- 
sion station near Salem, in Marion county, the same being 
parts of sections 23 and 26, in town 7, of range 3 W., S. of 
the Wallamet meridian, and containing 97.39 acres, which 
claim was allowed. 

And iiow the plaintiffs contend that under the act a relig- 
ious Society can only feceive a grant of one mission station, 
and the défendant, having eleeted to take the station at 
Salem, is therefore barred from claiming the one at The 
Dalles. I do not think this is the most reasonable con- 
struction of the statute. It grants the land "occupied as. 
missionary stations" to the several religions societies to which 
said stations respectively belong. It is true that this langnage- 
would be satisfied with the grant of one station to each society.. 
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But it is broad enough, in my judgment, to cover more, if 
more there were, and ought to hâve effect accordingly, unless 
there is some controUing reason to the contrary in the circum- 
stanees of the case. If it had been the intention of congress 
to limit the grant to one station to each society, such inten- 
tion would hâve been more naturally expressed by saying, 
"the land occupied as a missionary station to each religions 
society to which such station belongs." And this construc- 
tion is strengthened rather than otherwise by référence to 
the surrounding circumstances. For some years prier to the 
passage of the act of August 14, 1848, there were three 
religions societies engaged in missionary labors among the 
Indians in Oregon — the Methodist Episcopal, the Presbyte- 
rian, and the Eoman Catholie. The first missionaries of the 
former came to Oregon with Weyth, in 1834, and established 
a mission at Wallamet, below Salem, which was afterwards 
removed to the latter place. Subsequently their numbers 
were increased, and they established missions at The Dalles, 
Nesqually, and Clatsop. The Presbyterian missionaries 
came to the country under the auspices of the American 
board in 183Q, and established a mission at Wailatpu, near 
what is now called WaUa Walla, with Marcus Whitman at 
its head. Afterwards they established missions at Lapwai 
and Spokan-^all east of the Cascade mountaii^s. The Eoman 
Catholie missionaries came from Canada with the Hudson Bay 
train in 1838. They established the mission of St. Paul, in 
the Wallamet, near Champoeg, and Cowlitz, on the Cowlitz 
river. Later they established missions in eastern Oregon, 
and held occasional missionary services among the Indians 
at many points in the country. In June, 1848, they estab- 
lished a mission at The Dalles, to the west and adjoining the 
land in controversy, 

The country in which tjiese grants were made was an im- 
mense territory, extending from the forty-second to the forty- 
ninth parallel qfnorth latitude, and reaching from the Eocky 
mountains to the Pacific océan. Outside of thèse missions 
and the Hudson Bay posts, practically, it was unoccupied, 
•except sparsely in the Wallamet valley. The missionaries 
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■were very properly regarded as having promoted the settle- 
ment and civilization of tBe country, and there was no rëa- 
son why, if eongress saw proper to recognize their services 
either as settlers or missionaries by grantîng them tlie land 
occupied by them as mission stations, it sHould confine the 
grant to one station to each society when more were occupied 
byit. 

It is also insisted that this patent is void, as not having 
been issued upon "a plat of survey thereof" approved by the 
surveyor gênerai, but upon the survey made by the agent of 
the mission in June, 1860. I think it is plain that a patent 
issued upon a survey or diagram not approved by the surveyor 
gênerai would be void. For instance, a patent could not 
lawfuUy issue upon the survey of the claim by the society 
itself, because a survey of the grant involved the question of 
how much land was occupied by the mission, and within what 
limits. To allov the society to do this would be to make it 
a judge in its own case. 

The grant was only of the land occupied, which might be 
less than 640 acres, and the surveyor gênerai was required to 
ascertain the quantity and its boundaries before he could 
approve a survey therfeof to enable the department to issue a 
patent therefor. Wheri the surveyor gênerai was authorized 
to hear the contest between thèse parties, on February 23, 
1860, he direeted a deputy surveyor to make a survey of the 
promises: (1) As claiméd by the society; (2) as actually 
occupied by it ; and (3) so as to indude its improvements, 
With 640 acres south of the bluff, in substantially a square 
form. Plats of thèse surveys — the second one containing 87 
acres — were forw'arded to the commissioner by the surveyor 
gênerai, with his décision that the society was not entitled to 
any portion of the premises as a missionary station. Neither 
of thèse "plats of survey" were approved by the surveyor gén- 
éral in the sensé of the statute, because they were each made 
upon a hypothesis — that the society occupied thé premises or 
some portion of them as a mission station on August 14, 
1848' — which he at the same time found not to be true. But 
on March 29, 1875, and aftér the décision' of the secretary of 
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the interior, the commissioner wrote to the surveyor gênerai 
advising him of Buch décision, and directing him to fumish 
that office with a "certified diagram of the claim of said So- 
ciety" as confirmed by the same. In obédience to this direc- 
tion the surveyor gênerai, on June 17, 1875, certified to the 
commissioner a diagram of the first of the three surveys, as 
being a plat of the survey of the Methodist mission claim at 
The Dalles, and upon this the patent was issued, as appears 
therefrom. Whatever, then, may be thought of the correct- 
ness of the survey, the proposition that the patent was issued 
•without a plat of survey approved by the surveyor gênerai, in 
the face of thèse facts, is not tenable. 

It is also contended by the plaintiffs that if the défendant 
is entitled to take under the act as a missionary society at 
ail, the grant should be confined to the land actually oocupied 
by.it. 

Thiç grant, unlike the one made by the donation act, is 
not of the 640 acres occupied by the donee, but of the quanr 
tity pom-pied, not esceeding that nuraber of acres. Still it 
çoljld not hâve been the intention of oongress in the ope case 
more than the other that the occupation of a donee should 
be linaited to his actual enclosure and tillage. The donation 
açt of September 27, 18.^Q, (9 St. 497,) was in this respect a 
sort of supplément to the act of August 14, 1848, and didjfor 
the settlera at large what the fornjer had done for the mis- 
sionaries. It gave to the settler then residing in the terri- 
tory, for himself and wife, the section of land which he had 
resided upon and cultivated for four consécutive years. But 
this résidence and cultivation were not required to inolude the 
whole section. In fact, the actual enclosure and cultivation 
were often confined to a very few acres ; while the remaining 
portion was only occupied for grazing, and sometimes hardly 
that. 

Very early in the settlement of this country it became a 
cardinal rule that a settTement on the public lands should not 
include any more than a section. This vras probably sug- 
gested by the terms of the Oregon bill introduced into the 
senate by Dr. Linn, of Missouri, in 1842, which, among other 
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things, proposed to give 640 acres of land to each white maie 
inhabitant of the territory over 18 years of âge. Prier to 
this time the missionaries had claimed large areas at their 
several stations, but as genera-Uy there was no one to dispute 
such claim, it mattered little one way or the other. In De- 
cember, 1843, the mission at Salem was surveyed and platted 
at 16 sections. But on July 5, 1843, the' people adopted a 
land law which limited the extent of a claim or settlement to 
640 acres, with a proviso that any mission "of a religions 
character," established before that time, might contain six 
miles square. Or. Laws 1874, p. 50, n. 

Under thèse circumstances I think the grant to the mis- 
sionary societies ought to be construed to include 640 acres 
at each mission station ocoupied by them ; that is, claimed 
and used by them, according to the circumstances of the time 
and place, and not in the actnal occupation of any one else. 

In the case under considération there doès not appear to 
hâve been any survey or marking on the ground of the 
boUndaries or limits of the clKim until Juhe, 1850. But it 
•was doubtless well understoôd by the occupants and the Iri- 
dians that it should extend a'côrtain distance in certkin direc-' 
tions, or that it should include certain points ôr places,— as- 
the improvements, the mill eite^ etc., — though I do not thîhk 
that it was ever expected or intended that it should èxfend' 
north of ihe bluff, between which and the ritei*, a distance 6î 
about half a mile, were the villages and camping groiind of 
the Indians and voyagers up and down the Columbia river. 
And this brings me to the considération of the question 
whether, upon the évidence, the defendiant occupied this liiis- 
sion station so as to be entitled to the grant thereof under the 
aot of August 14, 1848. 

The évidence is somewhat meagre, and upon some points 
contradictory. It consists largely of the testimony of per- 
sons deeply in sympathy with the défendant, to facts and 
circumstances occurring 30 years ago, and scattered over a 
considérable period of time. The correspondence between 
the défendant and its agents hère conceming the occupation 
and transfer of this station is not produced. It is presumed 
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to have been in -writing, and within the knowledge and eon- 
trol of the défendant, and therefore the omission to produce 
it is a matter which must have more or less weight against 
the défendant, aceording to , the circumstances of the case. 
Portions of the évidence partake of the character of hearsay, 
and some of it is decidedly argumentative. In considering 
it, it will be impossible to ignore the history of the period 
and place to which it relates. Eeading it, then, by this light, 
and where it is oontradictory or obscure supplementing it 
from this source, the material facts about the settlement and 
occupation of the mission station at The Dalles are thèse : 

In the spring of 1838 the Eev. Daniel Lee and Eev. H. K. 
W. Perkins, under the direction of the Eev. Jason Lee, the 
superintendent of the défendant in Oregon, established a mis- 
sion within the limits of the tract described in the patent 
herein, at a place then called Wascopum, In the fall of the 
same year it was stocked with cattle from the Wallamet val- 
ley. The place was favorably situated for trade and inter- 
course with the Indians and immigrants from the east — the 
latter usually, at this point, exchanging their wagons for 
boats, and often bartering their poor oxen for supplies, such 
as fresh beef and the like. 

In 1840 Mr. H. B. Brewer went to réside there as a farmer 
for the mission. Perkins and Lee left the mission for the 
east in 1844, and the Eev. A. F. Waller joined it about the 
same time. Waller and Brewer remained there until the 
transfer of the station to Whitman, in 1847. In 1844 the 
Eev. George Gary superseded Jason Lee as superintendent of 
the Oregon mission. Apparently the society had become dis- 
satisiied with the secular character and cost of the mission- 
ary opérations, and sent Gary hère to bring about a change 
in this respect. To this end, soon after his arrivai in the 
territory, the varions mission stations, exoept The Dalles, and 
ail the mission property, consisting mainly of large herds of 
horses and cattle, were disposed of to members of the mis- 
sion; so that after 1844 the défendant had no "mission 
among the Indian tribes" in Oregon except at The Dalles. 
Thereafter the labors of its faitbful clérical missionaries, of 
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whom but ia few reiùaîned in the country, were dêvoted to the 
growing "whitesettlements" in the Wallamet valley. In the 
language of one of them: "The finances of the Oregon mis- 
sion were thus summarily bronght to a close, and the mission' 
was not only relieved of a ponderous load, but assumed a 
decidedly spiriituil character." Hines' Oregon, 242. 

In July, 1847, Mr. Gary was succeeded as superintendent > 
of the mission by the Eev. William Eoberts. Prior to this, 
and in the spring of that year, Mr. Gary had disposed of 
nearly ail the live stock of the Dalles mission station, and 
was negotiating with Dr. Whitman for the transfer of the sta- 
tion itself. Mr. Eoberts, in continuation of the policy man- 
ifested by hia predecessor, followed ûp thèse negotiatiôns 
until in August an agreement was madô for the abandon- • 
ment or transfer of the station to Whitman, together with the 
sale of a canoë, some farming utensils, grain, and household 
furniture, for the sum of $600; and between September 1 
and 10, 1847, Messrs. Waller and Breweri the agents of tbg 
défendant, delivered the possession of thè premises to Whit- 
man, who took actual possession thereofj and placed his 
nephew, Perrin B. Whitman, a youth of 17 years, in charge, 
while he proceeded to his mission station at Wailatpu. 

Dr. Whitman was not a minister, but at the time of the 
transfer of this station to him it was undérstood and expeeted 
that religious services and instruction would in some way be 
kept up there for the benefit of the Indians; but theré was 
no légal obligation to that effect, nor did thè défendant or its 
agents bave any intention or expectation of returning or 
occupying the statioii, if such services and instruction were not: 
f umifihed or otherwise. In pursuance of the settled policy of 
thè défendant, the station wasabsolutely and unqualifiedly; 
abandoned to Dr. Whitman, with outàny r-eservation or righii 
to résume the possession under any cirçumstances. Dr. 
Whitman, whatever Ma purpose may havetbeen in regard 
to the Indians, purchased the station primarily for himself 
and nephewi Perrin B., to whom he promised the west half 
of it if he would remain ànd take care of it until the spring, 
when the former intendédito return there and make it his 
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permanent home. At the time the défendant abandoned 
this station there were about 70 acres under some kind of 
snclosure, about one-half of which had been under cultiva- 
tion. There were six moderate-sized buildings upon the 
promises, a dwelling, meeting, school, and storehouse, barn 
and workshop, built of logs, excépt the dwelling, which was a 
frame fiUed in with adobe. The buildings were plain, and 
constructed mostly with Indian labor, and did not cost to 
exceed $4,000, at which valuation they were afterwards — on 
June 16,1860 — paid for by the United States, upon the claim 
and estimate of the défendant to that effect, See H. of E. 
Eep. No, 145, 2d Sess. 35th Gong.; 12 St. 44. 

On November 29, 1847, Dr. Whitman and othera were 
murdered at Wailatpu, by the Indians of that station, and 
this was followed by what is known as the Cayuse war, in 
which the people of Oregon, under the provisional government, 
undertook to chastise the Cayuse Indians for this massacre. 
By midsummer of 1848 hostilities had ceased and peace was 
established, and in the latter part of the summer the troops 
were withdrawn from the country and returned to their 
homes. 

About December 16th, Perrin B. Whitman, who had re- 
mained in charge of the station at The Dalles, being appre- 
heasive of danger, left for the Wallamet valley, taking with 
him Mr. Alanson Hinman, whom his uncle had sent there 
from Wailatpu in October as a farmer and housekeeper. A 
detachment of volunteers soon after occupied the premises, 
with the permission of said Whitman, and it remained in the 
possession of the troops of the provisional govemment until 
they were withdrawn from the country as stated. There- 
after, the premises remained unoccupied, except occasionally 
by passing travelers and immigrants, until the spring of 1850, 
when a military post was established there by the United 
States, and the premises included in a military reserve. 

There never were any Indian hostilities at The Dalles of a 
gênerai or serions nature, or within 100 miles of the place. 
The immigrations of 1848 and 1849 came through the 
country without molestation ; and from early in 1848 there 
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was no more danger of Indian difficulties or hostilitiés at The 
Dalles, than there was prior to September, 1847. 

în the spring of 1849 the news of the passage of the or- 
garde act, with the clause making a grant to missions, 
reached Oregon. The death of Whitman had prevented the. 
occupation of the station at The Dalles by him, either for 
himself or as the agent of the American Boajrd, or both. The 
draft of $600 which he had given upon the board in payment 
for it had never been presented. Whatever might be thought 
of the claim of the défendant there could be no groûnd for 
claiming the premises as a place ever occupied by the Amer- 
ican Board as a mission station. Thereupon, about the last 
of February or first of Maroh, 1849, an arrangement was 
made between the superintendent of the Oregon mission and 
Messrs. Elkanah Walker, Henry H. Spaulding, and Cushing 
Eells, three missionaries of the American Board, by which 
the station was retransferred to the défendant and the draft 
aforesaid cancelled; and this was done by the défendant, not 
with any view of resuming missionary work there among the 
Indians or otherwise, but solely to enable it to claim and 
obtain, if it could, a grant of the premises from the United 
States on account of its occupation prior to September, 1847, 
and the subséquent circumstances. To the same end, and to 
assist it in> obtaining damages from the United States for 
taking a portion of the station as a military réservation, the 
défendant, on February 28, 1859, obtained from the Ameri- 
can Board a formai deed of quitclaim to the premises; al- 
though, on November 3, 1858, Messrs. Walker and Eells, 
professing to act upon a power to them from said board, 
dated February 28, 1852, for a nominal considération, had 
conveyed the premises, subject to the military réservation, to 
Messrs. M. M. McCarver and Samuel L. White. 

Upon this state of facts there is no ground to olaim that 
the défendant acquired the title to this station on August 14, 
1848, under the act of that date. It had abandoned the place 
voluntarily, and without any expectation or intention of re- 
turning, and was no more within the purview or opération of 
the act than if it had never been upon the ground. The 

v.6,no.4— 24 



■370 FEDERAL BBPOETBR. 

grant oaly applies to such stations as were occvpied on Au- 
gust 14, 1848. To occupy is to possess, not constructively but 
<ictually. The word is of more limited signification than pos- 
session. It is derived from oh and capio — to lay hold of — 
and means to possess by having hold of or being actually 
upon the thing possessed, continuously and exolusively. 
Therefore, there.can be no such thing as constructive occu- 
pancy. But when one bas the complète légal title to land, 
and is therefore entitled to the possession of the same in law, 
he is deemed to hâve it. U. S. v. Arredondo, 6 Pet. 743. 
But prior to August 14, 1848, there could be no such posses- 
sion of lands in Oregon, because the légal title was in the 
United States. Occupancy or actual possession was the only 
interest any one then had in lands in Oregon, and when that 
•was given up or abandoned, the relation of the party to the 
land was absolutely terminated, and it was open to occupa^ 
"tion by the next corner as though the foot of man had never 
been upon it. Lownsdale v. Citp of Portland, 1 Deady, 1. 

Prior to August 14, 1848, the only interest which the de- 
fendant had in the premises was that of occupancy or actual 
possession. It therefore could bave no constructive posses- 
sion of the land. If this actual possession or occupancy 
existed at the passage of the act making the grant, the title 
of the United States was then and thereby and on that occa- 
sion vested in the défendant, but not otherwise. The act makes 
the grant to take effect, not upon an occupation which pre- 
fleded or foUowed it, but upon that which was contempora- 
neous with it. The grant was made upon the condition 
précèdent that the défendant was then in the occupation of 
the premises. Intention or désire to occupy is of no avail ; 
and for the want of this occupation there is no excuse or 
«quivalent. Even taking the view; of the matter sought to bé 
maintained by the défendant, that it was prevented from 
occupying the premises on August 14, 1848, by Indian hostil- 
ities, still the case clearly falls within the ruling in Ford y. 
Kennedy, 1 Or. 166, in whieh it was held that the grant in 
section 4 of the donation act of 640 acres of land to married 
persons who had resided npon the samo for four years prior 
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tliereto, or to their heirs in case of their death before the 
patent issued, did not include the heirs of married persons 
who had died before the passage of the act, because, by the 
terms thereof , the grant was limited to persons residing in the 
territory at the time of its passage, then in being. So, in 
this case, the grant only appHes to stations then occupied for 
missionary purposes; and if for any reason a station was 
not then so occupied, it is not within the purview of the act, 
it matters not now long or how effectively missionary oper- 
tions had been carried on there at some former period. The 
station at Wailatpu would in ail probability hâve been occu- 
pied bythe Presbyterian society on August 14, 1848, but for 
the massacre of the missionaries there on November 29, 1847. 
But this fact did not excuse or was not équivalent to such 
occupation. Therefore, in the passage of the act to organize 
Washington territory, passed March 2, 1853, when congress 
had this subject before them with référence to the missionary 
stations in the proposed territory, the grant was repeated in 
the terms of the Oregon act, with the addition of the words, 
"or that may hâve been so occupied as missionary stations 
prier to the passage of the act establishing the territorial 
govemment of Oregon." This change was manifestly made 
to meet the case of the Wailatpu mission, which was not 
occupied as a mission station on August 14, 1848, and upon 
the theory that for want of such occupancy it was not granted 
by the Oregon act to the society which Dr. Whitman repre- 
sented during his résidence upon it, prior and up to the time 
of his death. But such want of occupancy being neitber the 
resuit of a voluntary abandonment or a fleeing like the hire- 
ling from the wolf, but of the death of the faitbful occupant 
at his post by Indian treachery and violence, congress was 
induced to extend the terms of the grant so,as,to include that 
case. 

, But, as bas been shown, therô is not the slightest ground 
for saying that The Dalles station was abandoned by the 
defendant's missionaries on acoount of fear of the Indians, or 
that such cause preyented its occupation by them in August, 
1848. On the contrary, they deliberately abandoned it with- 
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out any intention of returning, because of a change of policy 
on the part of the society; and if the act of 1848 had not 
contained the clause making the grants of mission stations 
as it did, it is morally certain that we would never hâve heard 
of this manifest afterthought, that Whitman was to keep up 
the missionary work at The Dalles, in some sensé as the rep- 
résentative of and for the défendant, and that upon his death 
the station would hâve been re-occupied and held by it as a 
mission but for fear of the Indians. 

But it is urged that congress has recognized the validity of 
the defendant's claim to this land by the passage of the act 
of June 16, 1860, (12 St. 44,) "for the relief of the mission- 
ary society of the Methodist Episcopal Church," which pro- 
vided that there should be paid to said society "the sum of 
$20,000, upon filing in the proper department a release to 
the United States, to be approved by the attorney gênerai, of 
ail claim to the land embraced within the limits of the mil- 
itary réservation at The Dalles, in Oregon territory, and of 
ail claim for damages for destruction of property on or near 
the said land by the United States troops or volunteers or 
Indians at any time anterior to' the date of said release. " 

To fuUy comprehend the motive and scope of the act it is 
necessary to statô that in 1854 the military réservation at 
The DalleSj -which had covered & number of square miles, 
was, by an order of the war department, reduced to 640 acres, 
to be laid ofif in such a manner as least to interfère with pri- 
vate rights. In the exécution of this order only 353 acres of 
"the mission station, as surveyed in 1850 by the défendant, 
including ail the improvements thereon, were embraced in 
the réservation. The society availed itself of this circum- 
stance, and at once asked for compensation. The matter was 
referred by the department to Major G. J. Eaines, then the 
post commander at the Dalles, who reported in favor of pay- 
ing the society the sum of $20,000. On January 28, 1859, 
the bouse committee on military affairs also recommended 
Buch payment, which was to be in fuU satisfaction of the 
claim for the land, and also one for $4,000 for the destruc- 
tion of property upon the claim. The committee state in 
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their report that it appears from the évidence tliat the society 
was in the "possession" of the land on August 14, 1848, and 
that, as soon as the danger from Indian hostilities admitted, 
it endeavored to "re-occupy" the premises, but the United 
States "troops had ère then taken possession" and ineluded 
them in the military réservation. 

The committee seem to hâve avoided saying that the soci- 
ety was in the occupation of the premises on August 14, 1848, 
but chose the more indefinite and convenient term "posses- 
sion." In passing the bill, however, congress made no déc- 
laration on the subject. This is one of the matters alleged in 
the answer, which was excepted to as impertinent. So far 
as thèse suits are concerned, it only amounts to this : Upon 
the ex farte représentations of the défendant, congress was 
induced to pay $20,000 in satisfaction of its claim for one- 
half of the premises, and the value of the improvements 
thereon, whether destroyed by the volunteers under the pro- 
visional goverimaent, the Indians, or the United States troops, 
and estimated by it at $4,000. As has been stated, ne rea- 
sons were given by congress for the passage of the act, but, 
in fact, varions ones may hâve and probably did influence 
the action of members in favor of the appropriation. 

Probably the strpngest considération in its favor was the 
fact that although the défendant might net hâve been in the 
occupation of the station in August, 1848, still it had main- 
tained a misson th ère for nine years prier to September, 1847, 
during a portion of which time the title to the country was 
in dispute, and therefore there was a strong equity in favor 
of its receiving some compensation in eitber land or money. 
Again, the very fact that the défendant is the représentative 
of a popular and powerful religions organization, for whose 
good will and favor the average congressman in Oregon and 
elsewhere has a lively regard, may not hâve been without its 
effect on the resuit. 

But, be this as it may, the action of congress in making 
provision for the payment of this claim cannot, under the 
circumstances, hâve the effect to invest the défendant with 
the title to the premises. In légal effect, ail that was done 
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amounted only to a release by the défendant of its right, if 
any, to the one-half of the claim occupied by the military, 
and for damages for the loss or destruction of property, 
which is not even an admission by the United States, to whom 
the release was made, that the releasor, the défendant, ever 
had any right to either, but only that it asserted some kind 
of claim thereto, which it was deemed expédient to satisfy and 
extinguish. Bright v, Rochester, 7 Wheat. 548; Watkins v. 
Holman, 15 Pet. 53; CroxaU v. Shered, 5 Wall. 287; Merry- 
man v. Bourne, 9 Wall. 600. 

Besides this, one of the plaintiffs and Bigelow, under 
whom the others claim, had already aequired righta in the 
premises under the town-site and donation acts, which con- 
gress could not deprive them of, even if they had been 
parties to this proceeding which resulted in the payment to 
the défendant. Congress bas the power to dispose of the 
public lands, and to make compensation for private property 
taken for public uses, but it bas not judicial power, and 
therefore cannot finally détermine conflioting claims to land, 
although arising under its own grants or laws. 

But, since this payment to the défendant of $20,000, there 
is no longer any cause for regarding it as even morally 
entitled to anything from the public on accôunt of. its mis- 
sionary opérations at The Dalles. In 1847, when the place 
was abandoned by the défendant, it had no market value, 
because, there being no white people east of the Cascade 
mountains, except a few Presbyterian and Eoman Catholie 
missionaries, there were no other purchasers for it; and, 
rather than let it fall into the hands of the latter, it was dis- 
posed of to Dr. Whitman for $600. And it appears that he 
was induced to make the purchase, even at that figure, as 
much to prevent the "priests" from getting hold of the posi- 
tion as anything else. In 1850, when the claim was taken 
by the military, it probably could not havé been sold with a 
good title for $1,000; and even as late as 1854-5, when the 
town had commenced to grow,- the sum paid the défendant 
by the United States for the one-half of it was probably mor» 
than double the value of the whole of it. 



UNITED BTATES V. BIXBY. 375 

The conclusion of the court is that the défendant did net 
occupy the premiBes on August 14, 18é8, as a missionary sta- 
tion or otherwise, either by itself or the American Board, and 
that it was not deterred from so doing by the danger from 
Indian hostilities, but voluntarily abandoned the same before 
September 10, 1847, without any intention or expectation of 
re-occupying it under any circumstances, and therefore the 
patent therefor to the défendant was -wrongfully issued; and 
the decree of the court will be that the défendant be declared . 
a trustée for the several plaintiffs herein, for so much of the 
premises described in the patent as is claimed by them in 
their several suits, and that the défendant, within 90 days, 
by a Bufficient conveyance or conveyances, containing proper 
çovenants against its own acts» to be approved by the mastôr 
of this court, release to.the said plaintiffs, aocordingly, ail 
right and title to said premises, and that it pay the plaintiffs 
their costs and expenses of suit. 



Dnitbd States v. Bixbt. 
(District Gouri, D. Indiana. April 4, 1881.) 

1. EuBBZZIiBMENT — ASSIGNEB m BanKEUPTCY— RbV. St. f 5504. 

While an assignée in bankruptcy is an offlcer of the court, he is not 
an offlcer witliin the purview of section 5504, Rev. 8t., deflniug the 
offence of embezzlement by court offlcers, and there seems to be no 
other statute embracing assignées in banliruptcy for the spécifie 
ofi'ence of embezzlement. 

Indictment for embezzlement by assignée in bankruptcy. 
Motion to quash, 

C. L. Holstein, U. S. Att'y, and L. H. Richardson, Ass't, 
for the United States. 

Gordon, Lamb é Shepherd, for défendant. 

Gresham, D. J. The défendant is indicted for embezzling 
funds -which came into his hands as assignée of several 
estâtes in bankruptcy. The indictment is based upon sec- 
tion 6504 of the Eevised Statutes, which reads as foUows: 
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"Every clerk or other ofScer of a court of tlie United States, 
who fails forthwith to deposit any money belonging in tiie 
registry of the court, or thereafter paid into court, or re- 
ceived by the officers thereof, with the treasurer, assistant 
treasurer, or a designated depositary of the United States, 
in the name and to the crédit of suoh court, or who retains 
or converts to his own use, or to the use of another, any 
such money, is guilty of embezzlement," etc. 

It is only such moneys as are required to be deposited 
with the treasurer, assistant treasurer, or a designated depos- 
itary of the United States, in the name and to the crédit 
of the court, that an officer can be guilty of embezzling 
under this section. An assignée in bankruptcy is an ofïïcer 
of the court, but the funds of the estate which come into his 
hands are not required to be deposited in any of the places 
designated in this section, in the name of the court and to 
its crédit. 

It is provided in section .5059 of the Eevised Statutes that 
the assignée shall, as soon as may be after receiving any 
money belonging to the estate, deposit the same in some 
bank, in his name as assignée, or otherwise keep it distinct 
from ail other money in his possession. The acts charged in 
the indictment are not covered by section 5504, Eev. St., and 
there seems to be no other statute making it embezzlement 
for an assignée in bankruptcy to convert to his own use trust 
funds which come into his hands. The motion to quash is 
sustained. 
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Yali! Lock Manup'g Co. and others v. Nobwich Nat. Banz. 

Same V. New Haven Savings Bank. 

{Circuit Court, B. Conneeticut. March 29, 1881.) 

1. RE-Isstra No. 8,550— Impkovbmbnts m Timb Locks— Novbltt. 

Re-issued letters patent No. 8,550, for improvements in "time 
lockg," by which the multiple bolt-work of a safe or vault door could 
be automatically botli dogged or locked and unlocked at predeter- 
mined times,— the dogging and releasLng being caused by the opéra- 
tion of the time mechanism, and the time for locking or unlocking 
being capable of altération at the will of the operator, without dis- 
tnrbance of the clock-work, — contained, inter, alia, the following 
claims : 

"(1) The combination of independent multiple bolt-work -with the 
time mechanism and locking or dogging mechanism of a time lock, 
automatically both dogging and releasing the bolt-work at predeter- 
mined times, substantially as described." 

"(7) In a time lock the combination, substantially as aboyé set 
forth, of the time movements and two adjustable devices, one for 
determining the time of locking and the other of unlocking." 

Hdd, that the language of the seventh claim was not to be extended 
80 as to include time ihovements which were usedfor any obstruct- 
ing purposes whatever, but was to be considered as referring to the 
time lock of the spécification only. 

2. Same— Same— Samb. 

Hdd, therefore, that such claim was not anticipated by a patent for 
a structure containing two similar adjusting devices, which were 
operated to opcn and close a gas-cock much af ter the plan of the pat- 
ented lock. 

3. Same— Invention. 

Hdd, furihcr, that the changes necessary to transform old time 
locks which unlocked at predetermined times into structures which 
should also lock at predetermined times, required the exercise of 
inventive power. 

4. Same— Samb. 

Hdd, fitrther, that the application to sîife doors of cbronometric 
mechanism for automatic locking and unlocking at predetermined 
times involved invention. 
6. Samb— Infiungement. 

Hdd, furtlier, that where a lOck has two adjustable devices for lock- 
ing and unlocking automatically at predetermined times, which are 
the équivalents of the mechanism of the patented lock, infringement 
is not avoided by the mère fact that the infringing lock can alao be 
used as an instant locker. 
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6. Samb—Samb. 

Eeld, further^ that the rnere use of guch infringing lock consti- 
tutes an inlringement, although it has only been used as an instant 
locker. 

7. Patent No. 173,366 — Impeovement in Time Locks— Mechanical 

Devicb. 

Letters patent No. 173,366, for improvement in " time locks," by 
isolating the adjusting devices froin the winding devices, and by ex- 
cluding from the adjusting devices the person who winds the clocks, 
éxcept when he is allowed the use of the key to the suppleinental 
clock by which the adjusting devices are secured, containèd, inter alia, 
the follo^ing claim : "In combination with the case of a chronometric 
lock, having a lid or door for covering the devices which control the 
hours of locking or unlocking, one or more winding devices, whereby, 
the lock being attached to the safe door, the time mechanism can be 
wound from the exterior of the case while the safe door is open, but is 
inaccessible when said door is closed." Hdd that , so far as thia claim 
■was concerned, the alleged invention consists in simply securing the 
door of a time lock with a key, and in providing such door with an 
aperture through which the clock could be wound, and that in view of 
the Rutherford clock, the watchman's time detector, and even the 
clocks and watehes in common use, the improvement did not involve 
invention, and could only be regarded as mechanical. 

8. Re-Issue No. 7,947— Application of Time and Comuiîtation Lock- 

ing Mechanism to the Bolt-Wobk of a Safe Dook— Combination 
— Patentable Result. 

Re-issued letters patent No. 7,947, for an improvement in a com- 
bined time lock, combination lock, and bolt-work for safe and vault 
doors, claimed, inter alia, " the combination with the bolt-work of a 
safe or vault door of a combination or key lock, controllable mechan- 
ically from the exterior of thé said door, with the time lock, having 
a lock boit or obstruction for locking and unlocking, controllable 
from the interior of the door, both of said locks being arranged so as 
to rest against, or connect with, the bolt-work — the time lock being 
automatically unlocked by the opération of the time movement ; both 
of the said locks being independent of each other, and arranged to 
control the locking and unlocking of the bolt-work, so that said safe 
or vault door cannot be opened when locked until both of said locks 
hâve been unlocked, or hâve released their dogging action to enabla 
the door to be opened, substantially as described." Eeld, that this 
combination produced a new resuit, and was theref ore patentable. 

9. Re-Ibbue — Abandoned Claim. — Leggett v. Avery, 101 U. S. 256. 

HM, further, under the circumstances of this case, that this claim 
was not within the scope of the language employed in Leggett v. Avefry, 
101 U. B. 256, in relation to the invalidity of a claim in a re-issue 
which had been abandoned, or rejected with the acquiescence of the 
patentée, upon the original application for letters patent. — [Ed. 
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Edmund Wetmore, Causten Brown,3tnàGeo, Ticknor Cwtis, 
iox plaintiff. 

Samuel A. Duncan and Benjamin F. Thurston, for défend- 
ants. 

Shipman, D. J. The suit against the Norwich National Bank 
is a bill in equity, founded upon the alleged infringement of 
three letters patent now owned by the plaintiff s, viz. : re-issued 
letters patent No, 8,550, issued January 21, 1879, to the Yale 
Lock Manufacturing Company, as assignée of Samuel A. Lit- 
tle, the original patent to Little having been granted January 
27, 1874; letters patent No. 173,366, granted FebruaryS, 
1876, to the said company, as assignée of Emory Stockwell; 
and re-issued letters patent No. 7,947, to James Sargent, dated 
November 13, 1877, the original patent, having been dated 
September 25, 1877. The first two patenta are for improve- 
ments in "timelocks;" the third patent is for an improvement 
in a combined time lock, combination lock, and boit work for 
safe and vault doors. The bill in equity against the New 
Haven Savings Bank relates only to the first two patents, 

The objeot of the Little invention was to furnish a time 
lock by which the multiple boit work of a safe or vault door 
could be automatically both "dogged," or locked, and unlocked 
at predetermined times; the dogging and releasing being 
caused by the opération of the time mechanism, and the 
time for locking or for unlocking being capable of altération 
at the will of the operator, without disturbance of the clock- 
work. Before this invention, automatic unlocking at a pre- 
determined time, and locking whenever the door was shut 
and the bolts were thrown, were known. No arrangement 
of time mechanism had been applied to a safe door by means 
of which locking would take place automatically at a prede- 
termined time. Time locks which lock by the opération of 
time mechanism after the bolts hâve been thrown are called 
after-lockers. Locking at the time when the bolts are thrown 
is called instant locking. 

The inventor says in bis spécification : "I provide adjusta- 
ble devices, so that the periods when the lock shall be locked 
and unlooled may be varied at will; and I also provide a 
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device whereby, at certain intervais, — say on every seventh 
day, — the lock will remain looked during the time when 
ordinarily it would be unlocked." In order to give a more 
clear idea of the "adjustable devices," and the means for 
actuating the dogging mechanism, I quota the following de- 
scription, which I believe to be accurate : 

"The time movement revolves a çompound disk, composed 
of two single disks of the same shape and size, placed face 
to face on a common axis, each having an equal portion of 
its periphery eut away so as to leave in each a dépression of 
the same form and size as that in the other. When thèse 
two disks or wheels are fastened together by a thumb-screw 
they form one wheel or dial, having a dépression in its pe- 
riphery. 

"The inner wheel is adjustable on the common axis rela- 
tively to the other. The dépression in the periphery of the 
double disk, caused by the cutting away of the periphery of 
each of the single disks, can be made longer or shorter, 
therefore, according to whether the inner disk is turned so 
that its cut-away portion is more or less in coincidence with 
the cut-away portion of the outer disk or dial. The outer 
dial is adjustable relatively to the time movement, because 
the ratchets in the time movement permit it to be moved by 
hand in the direction it is carried by the time movement, just 
as the hands of a clock may be moved forward by hand. 

"One end of a bent pivoted lever rests upon the edge of the 
double disk or dial, and the other end supports a "dog," piv- 
oted to the side of the safe in such a position that its pivotai 
movement brings it behind or away from the multiple boit 
work. When the 'dog' is behind the boit work the latter 
cannot be thrown back, and the door is held locked. When it 
drops down out of the way of the boit work the boit work is 
free to be retracted and the door may be opened. 

"When the double disk revolves, and the shoulder at one 
end of the cut-away portion of its periphery cornes under the 
lever, the lever drops, and when the shoulder at the other end 
of the cut-away portion comes under the lever, it lifta the 
lever up, and, as the other end of the lever supports the ' dog,* 



YALE LOCK MANUf'g CO. V. NOBWICH NAT. BANK. 381 

the ' dog' is oscillated in correspondence to the movements 
of the lever. Thus the révolution of the disk causes the 
• dog,' through the médium of the lever, to alternately move 
into or out of the locking position. By moving the outer disk 
by hand, it may be turned so that the shoulder which lifts 
the ' dog' through the lever into the locking position shall 
corne under the end of the lever at any desired hour, and by 
loosening the thumb-screw and turning the inner disk to any 
desired position, and then screwing the disks again together, 
so that they move as one, the cut-away portion of the com- 
pound disk may be lengthened or shortened, so that the 
shoulder, which allows the ' dog' to drop into the unlocking 
position, may be made to corne under the lever, as the dial 
revolves, at any desired hour thereafter." 

The re-issue contains 17 claims, of which the first and sev- 
enth only are alleged to hâve been infringed. Thèse claims 
are as foUows : 

"(1) The combination of independent multiple boit work 
with the time mechanism and locking or dogging mechanism 
of a time-lock, automatically both dogging and releasing the 
boit work at predetermined times, substantially as described. 

"(7) In a time lock the combination, substantially as above 
set forth, of the time movements, and two adjustable devioes, 
one for determining the time of locking and the other of 
unlocking." 

The défendant, denying infringement, strenuously urges the 
defences of want of novelty, and want of patentability or 
non-invention. 

There were in the art, prior to Little's invention — (1) Time 
locks which opened a safe at a predetermined time, and which 
were instant lockers. The prominent examples of this class 
were the Eutherf ord lock, the Pye lock, and the Derby patent. 
(2) Time locks which were instant lockers, and never had 
been used as subséquent lockers, but which it is now said 
could bave been made subséquent lockers by the appliances 
within reach of mechanical skill. The Derby patent is the 
one which is relied upon. (3) Chronometric movements, capa- 
ble, at predetermined times, of opening and closing a gas-cock, 
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the periods of opening and closing being adjustable relatively 
"to each other. The Herzberg patent and the Paine self-illu- 
minating elock are the members of this class. (4) The Cope 
patent, which was, for time mechanism, capable of being 
applied to open and close at predetermined times, the periods 
of opening and closing being adjustable relatively to each 
other, the door of a bee-hiTO, 

As has been stated, no time lock or time mechanism had 
been applied to dog and releaee the boit of a safe door at 
predetermined hours, and capable of being adjusted rela- 
tively to each other -without disturbance of the mechanism of 
the clock. This f act compels a finding in favor of the novelty 
of the patented structure unless the seventh claim should 
receive a construction which would include the chronometric 
devices/which had been applied to very différent structures, 
fiuch as a gas pipe or a bee-hive, but does not compel a conclu- 
sion in regard to the patentability of the Little structure, or 
,the question whether it was a new invention. 

If the words "in a time lock," in the seventh claim, were 
omitted, or if "time lock" simply means chronometric mech- 
anism whereby an obstruction can be interposed or removed, 
then the Herzberg patent is an anticipation of that claim. 
The Herzberg structure contains two similar adjusting de- 
vices, which are operated to open and close a gas-cock much 
after the plan of the Little lock. But it is a strain upon 
language to construe the time lock of the patent to mean 
chronometric movements which can obstruct the flow of gas 
or the arrivai and departure of bées from a hive. The object 
of the invention was "a time lock which shall dog and release 
the multiple boit work of a safe or vault," etc. It was a chro- 
nometric lock which was to be used as a hck to bar the open- 
ing of solid doors against the violence of skilled burglars, and 
therefore, when the various sub-combinations of the invention 
are specified in the différent claims, the language is not to be 
«xtended so as to include time movements which are used 
for any obstructing purposes wbatever, but is to be considered 
as referring to the time lock of the spécification only. As 
thus eonstrued, the seventh claim means the combination in 



TALE LOOK MANUF'g OO. V, NORWICH NAT. BANK. S8S 

à time lock, which is a structure necessarily having a dog, 
which is to be moved by appropriate mechanism, of the time 
movement, and two adjustable devices, substantially as set 
forth, The Herzberg patent does not antieipate the seventh 
claim of the Little invention. Whether it destroys the pat- 
entable character of the Little invention will be hereafter 
considered. 

But, although the Little device may hâve been novel in the 
sensé that it was a new improvement, and although it pbs- 
sessed utility, it is insisted that it was not a patentable im- 
provement because there was no invention in the thing, and 
improvement is not necessarily invention; 

The Derby patent is first relied upon to show that whil© 
changes were necessary to transform old time locks which 
unlocked at predetermined times into structures which shonld 
also lock at predetermined times, yet that such changes 
wei:e obvions to the skilled safe lock-maker, and required no 
inventive power. The prominence which was given to this 
patent in the proofs and on the trial requires a description 
of the mechanism. The patentée says, in his spécification : 
"The nature of my invention consists insecuring to the inside 
of the door a bar or séries of bars, or cros-sbars, so arranged 
as to revolve on une common center, which is fàstened in the 
door in such a way as to permit a handle or knob being 
attached to it on the outside of the door to latch the bars 
when the door is closed; also the mode of constructing and 
operating a spring latching lever by means of a simple elock 
movement, so that, however pondérons the locking bars may 
be, the power of an ordinary clock movement will be suffi- 
cient for the purposes required." The latching lever i& 
pivoted to the sida of the safe, and keeps the séries of cross-bars 
in locked position. "This lever is shapedlike an inverted V, 
pivoted at the apex, and with one arm longer than the other. 
It is pivoted so that the short arm latehes over the top of one 
of the cross-bars when the latter hâve been turned into their 
sockets, and holds it there against its tendency to swing up 
ont of engagement with the socket. The long arm of the lever 
projects down just behind a dial, which is revolved by a olook 
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movement. There is a séries of holes ail around the dial 
near its circumference. A pin is inserted into one of thèse 
holes and projects from the back of the dial, so that it is 
brought into contact with the long arm of the lever by the 
révolution of the dial. The whole lever being rigid, the pin, 
acting on the long arm, pushes it one side, and so unlatches 
the cross-bars, which immediately swing out of the sockets, 
and the door is unlooked. By putting the pin in différent 
holes, the time when it is brought in contact with the lever, 
and hence the hour for unlocking, inay be varied." 

This device was intended merely for unlocking, but Mr. 
Shepard, one of the défendants' experts, says that "if it was 
desired tô hold this lever out of its locking position for a cer- 
tain number of hours, and at the same time hâve it under 
Buch condition that it would be released and fall into place 
after a certain number of hours, without retuming to the 
safe to manipulate it, then duplicate pins might be employed 
and placed in several of the successive holes." The witness 
is aware that there is no mention in the patent of more than 
one pin for the disk, but does not think that there is inven- 
tion in the addition of duplicate pins, and thereafter much 
strength was spent in the investigation of the earnestly-dis- 
puted question whether the altérations necessary to make a 
locking device were compatible with the construction of the 
Derby mechanism, as shown in the patent and drawings. It 
is manifest that the patent which was issued in 1858 shows 
no conception of a locking device; that to add one which 
shall be efficient, altérations must be made in his mechanism, 
and that nobody produced a loek of this kind until Little's 
invention came into being in 1874. Assertions by ingénions 
and able experts in the year 1880, after invention in safes 
has been greatly stimulated, of what could hâve been done by 
mechanical skill prier to ISTé, do not press with great weight 
upon my mind. 

There is a class of improvements which are plainly and 
obviously mechanical in their origin. An instance of this 
class wiU be noticed hereafter. But when the subject of in- 
vestigation is an alleged invention of complex mechanism, 
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both new and useful, in the construction of whicli altérations 
had been made in previous structures of which their authors 
had not apparantly conceived, and the alleged invention re- 
lalies to mechanism in which âdvances hâve been made since 
its date, the conclusions of witnesseB as to non -invention, if 
admissible at ail, are to be received with hésitation, because 
it is, in a large class of cases, difficult for thêta to place their 
minds in the condition of the person who was groping his 
■way towards the development of -what is now plain, but was 
then unknown. Such testimony has not a sufiSciency of 
power to satisfy the mind that what history indicates did 
demand thought, and the peculialr' power which is styled 
"invention," could bave been accomplished by the skill of 
the trained mechanic. 

The défendant next insists that the Herzberg gas regulator 
and the Paine Uluminating cloek and the Cope bee-hive suffi- 
ciently pointed out and explained the use of chronometric 
mechanism for automatic looking and unlocking at prede- 
termined times ; that there was no invention in applying the 
same mechanism to the door of a safe. 

In Tucker v. Spaulding, 13 Wall, 453, an action at law to 
reoover damages for the infringement of a patent for the use 
of movable teeth in saws and saw plates, the circuit court had 
excluded a prior patent of oiie Newton for eutting tongues, 
grooves, mortises, etc., which patent had cutters of the same 
gênerai shape and form as the saw teeth of the plaintiflf's 
patent. The suprême court said: "The court, in rejecting 
the patent of Newton, seems to bave been mainly governed 
by the use which was claimed for it, and also that no men- 
tion is made of its adaptability as a saw. But if what it 
actually did is in its nature the same as sawing, and its 
structure and action suggested to the mind of an ordinarily 
skilful mechanic the double use to which it could be adapted 
without material change, then such adaptation to the new use 
is not a new invention, and is not patentable." 

For the purposes of this case it may be admitted that the 
opening and closing of a gas-cock, or any other obstruction, 
is in its nature the same as the dogging and releasing the 

v.6,no.4— 25 
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bplt of a safe door, and that the structure and action of thé 
Herzberg device, if examined by an ordinarily Bkilful aafe- 
lock manufacturer, •would bave suggested ^to bis mind that it 
could be applied to the bolts of a safe. Tbe question still 
remains, could eitber the Herzberg or the Paine or the Cope 
inventions hâve been adapted to a safe without sueh a mater 
rial change of structure as could not be made by the mère 
skill of the mechanic to whom the new use had been sug- 
gested? The boit work pf a, safe is to be obstructed by a 
dog whichmust be connected with the adjusting devices by 
appropriate mechanisni. The Herzberg and kindred devices, 
if applied to a safe door,. are applied to purposes which de- 
mand a structure of altogether différent character from that 
which turns a gas-cock or shuts the dopr of a bee-hive. The 
old mechanism was utterly un^sdapted to be used upon a safe 
door without material change; and the modifications which 
were reguired for the adaptation to the new use were not 
known by the ordinary mechanic when Little made his inven- 
tion, and could not hâve been devised by meehanical skill. 

The défendant insists that after a person conceived the 
idea of applying and had applied a chronometrio move- 
ment to tbe door of a safe, there is not, in judgment of law, 
invention in applying an improved chronometrio movement, 
also old in the art, and not the invention of the patentée, to 
the door of the safe. If no Herzberg or kindred device had 
ever existed, it would obviously hâve been invention to hâve 
made a time lock which would automatically both lock and 
unlock a door at predefcermined and variable times. In such 
case there would be new meehanical function. The same 
function is introduced upon the door, when the Herzberg 
device is put upon it. But it may hâve required no invent- 
ive skill to put the old device upon the door, because meehan- 
ical skill only was requisite. If, however, it required the 
ppwer of inventing to adapt and apply the Herzberg 
machine to the safe door so as to make it of the least value, 
there, is ail the invention which the law demands. • 

The remaining question is in regard to infringement. So 
much of the Chinnook lock, which is the one used by the 
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défendant, as relates to the first and seveiith claims, is thus 
described : The naultiple boit work of the safe door is held 
by a sliding dog, which holds the boit work faat when it 
is thrust forward, and releases it when it is retracted. A 
spring in the rear of the dog tends to keep it thrust. for- 
ward in the loeked position. This dog is moved by a bent 
pivoted lever. When one arm of the lever is pressed down, 
the other arm moves the dog back against the force of the 
spring into the unlocking position, and when the pressed- 
down arm is released, the résistance of the other arm is 
withdrawn and the dog moves by the force of the spring into 
the locking position. 

For the purpose of moving the lever, and through it the 
dog, into the locking or unlocking position, the lever is gov- 
erned by two adjustable locking Angers, oarried by a dial 
revolved by the time movement. Each of thèse fingers has a 
trip pin projecting from it. When one of thèse pins strikes 
the arm of the lever it presses it down, and thus moves the 
dog back into the unlocking position. When the other pin 
comes around it releases the lever, and thus permits the dog 
to move forward into the locking position. For the purpose 
of retaining the lever in the unlocking position during the 
interval which elapses after it has been unlocked, and before 
the locking pin comes around, a catch is provided. When 
the unlocking pin has pressed the arm of the lever down into 
the unlocking position, the arm passes under the end of the 
catch, and is held in that position. When the locking pin 
comes round it strikes the catch and releases the lever. The 
important différence between the two looks is that the Little 
look can only be used as. a subséquent locker, unless by the 
addition of some other device, as the invention specified in 
the patent to Emory Stockwell, No. 168,062, of September 
21, 1875. The locking meohanism of the Little lock proper 
operated positively upon the boit work, so that if the bolts 
were left retracted at the time when the locking mechanism 
was to operate, the dog would be held in check by the 
retracted boit work, and the clock mechanism would be 
stopped. 
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The Cliinnock lock may be both an instant and a subsé- 
quent locker. If the locking mechanism was set for an hour 
after the door has been shut and the bolts hâve been pushed, 
it is a subséquent locker. If the locking mechanism was set 
for an hour before the elosing of the door, and the lever is 
tripped before the bolts are thrown, the dog will be released ; 
but inasmuch as it is moved by the spring into the locking 
position, it will be prôvented from yielding to the spring by 
the hindrance of the bolts. When the bolts are thrust for- 
ward, the dog will instantly move to ita locking position, so 
that the lock is then an instant locker, 

Infringement of the Little patent is not avoided by the fact 
that although the Chinnock lock has two adjustable devices 
for locking and. unlocking automatically at predetermined 
times, which are the équivalents of the Little cam mechan- 
ism, yet it can be used as an instant locker. The principle 
of locking automatically is not affected by the instant lock- 
ing. The lock is, and is used as an automatic locker at a 
predetermined time. The lever is tripped at the appointed 
time, and is ready to act upon the boit work when the bolts 
are in proper position. 

The other main point of alleged différence between the two 
locks is that the locking devices are actuated by mechanism 
of différent methods of opération. It is said that the Little 
patent shows a direct combination of time mechanism with 
a movable dog, while the Chinnock lock has a combination 
of time mechanism, latching gear, and a movable dog, and 
the adjustable devices are in combination directly with the 
latching gear. "The time mechanism works on independ- 
ently of the locking dog until a pin on the revolving dial trips 
the latch that holds the dog, whereupon the dog is shot like 
the boit of a spring lock." 

I do not regard the latching gear and the tripping of the 
latch that holds the dog as strictly a mechanical équivalent 
for the direct action of the cam upon the dog, but it is plain 
that at the date of the Little patent the Chinnock method of 
holding and roleasing a dog was a well-known substitute for 
that part of the Little mechanism which performs the same 
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office, and therefore, so far as this mechanical combination 
is coneemed, the latcbing gear and the tripping mechanism 
are a mechanical équivalent for the action of the cam upon 
the dog. Foster v. Moore, 1 Curtis, 291. 

The point is made in the New Haven Bank case that the 
défendants are not infringers because they are mère users of 
a Chinnock lock, and, confessedly, hâve so used it heretofore ; 
that it bas always had the revolving pin whicb trips the latch 
lever so adjusted, with référence to the hours of closing the 
safe, as to aot upon such lever at a time prier to the hour 
when, by the rules and custom of the bank, the door of the 
safe is closed. The défendants use the lock, but do not use 
it as a subséquent locker. The lock bas the capacity of be- 
ing 80 used, and the défendants hâve the capacity so to use it. 
The lock is used as an automatic locker at a predetermined 
hour, for the reason which bas been heretofore given. 

In the spécification of the Stockwell patent. No. 173,366, 
the patentée says: "Heretofore time locks hâve been con- 
structed or arranged so as to allow the person who performed 
the winding of the clocks free aceessalso to the adjusting 
devices, by whicb the hours of locking or uniocking are regu- 
lated and controlled. This construction involves a source of 
inseourity in affording to the said person, charged with the 
duty of winding, facilities for the accidentai or fraudulent 
altération of the adjusting device. My invention obviâtes 
this source of inseourity by isolating the adjusting devices 
from the winding devices, and by excluding from the adjust- 
ing devices the person who winds the clocks, except when he 
is allowed the use of the key to the supplemental lock by 
which the adjusting devices are secured. * * * The 
cover. A', is hinged at a' to the case, and is secured by a sup- 
plementary lock, a', and is provided with apertures, JJ, (shown 
by dotted ciroles over the winding posts,) through which aper- 
tures the clocks may be wound." 

The first claim, which is the only one said to hâve been 
infringed, is as foUows : "In combination with the case of a 
chronometric lock, having a lid or door for covering the de- 
vices which control the hours of locking and unlocking, one 
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, or more winding devices, whereby, the lock being attacbed to 
tbft.safe door, the time mechanisni can be wound from the 
exterior of the case while the safe door is open, but is inac- 
cessible when said door is closed." 

I So far as the first claim is concerned, the alleged invention 
is simply securing the door of a time look with a key, and 
providing such door with an aperture through which the clock 
can be wound. In view of the Eutherford clock, the watch- 
man's time detector, and, indeed, the clocks and watehes 
which are commonly in use, the improvement seems to me 
to hâve been so obviously and plainly a mechanical one, that 
it is unnecessary to dwell upon this part of the case. 

The Sargent invention, being re-issue No. 7,947, consisted, 
in the language of the spécification — " Third, in the combi- 
nation, with the boit work of a safe or vault door, of a combi- 
nation lock, controUable mechanieally from the exterior of 
said door, with a time lock controUable automatically for 
unlocking by the opération of its time mechanism ; both of 
said locks arranged to control the locking and unlocking of 
the boit work, so that said safe or vault door cannot be opened 
when locked until both of said locks hâve been unlocked, or 
released their dogging action to enable the door to be opened, 
Bubstantially as hereinafter described." 

The patentée further says : "The combination and arrange- 
ment of the time lockwill be more fully hereinafter described; 
but it is évident that any form or construction of a time lock 
may be used as a part constituting one élément of the com- 
bination called for in my claims. Combination or key locks 
hâve heretofore been used by bankers and others for the pur- 
pose of preventing the unlocking of the boit work of a safe or 
vault door, but as such locks are ' set on* combinations, or 
operated by means of keys, burglars can force the holders of 
the 'combination' or key to unlock the combination lock or 
looks and thus admit of the boit work being retracted and the 
door thrown open. Therefore such locks are not a safeguard 
against robbery. Clock locks hâve also been used upon safe 
or vault doors for the purpose of opening the door at a pre- 
determined hour, thus placing it beyond the power of any 
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person, until the arrivai of the appointed time, to open the 
door; but, so far as I am aware, su oh clock locks hâve either 
been used singly on a safe door, so that when said lock re- 
leased the boit work or other fastening of said door it was 
unlockèd and the door could be opened by àny one ; or, in 
another instance, when a time movement had been combined 
with a combination lock in such a manner that the two 
really constituted but a single lock; the time mechanism 
construeted and provided with a lever to engage with the 
fence or dog of the combination lock, so that the entire 
mechanism of the time movement and combination lock really 
constituted but a single lock as âforesaid, — the resuit being 
that if violence be applied to such a lock through the dial, 
spindle, or otherwisé, the effi'ciency of the time movement will 
be destroyed. 

» » ' * » « » 

"By combining an independent time lock of the character 
described and a combination or key lock, I produce an efifect 
oir resuit which cannot be produced by a time lock alone, or 
by two or more cômbinatiop locks t.ogether. The time lock 
serves as a safeguard by uight, in connection with the combi- 
nation lock, for holding the boit work in a locked condition ; 
but when the time lock releases the boit work at the appointed 
hour the boit work will remain locked, and the safe or vault 
door closed, until the copibination lock is unlockèd by the 
holder of the combination on which said lock is set, when the 
boit work can be retracted and the door opened, thus leaving 
the time lock free from performing any locking action, which 
leaves the combination lock, free for use during the day for 
locking or unlocking the safe or vault door — an important 
desideratum présent in my invention. If the time lock prés- 
ent on the safe or vault door is set for holding the boit work 
from the time the bank closes in the afternoon to release the 
boit work at a certain hour the next morning, it will admira- 
bly and with certainty perform its office, leaving the combi- 
nation lock to be opened before the boit work can be retracted ; 
and should the officer of the bank holding the combination 
be seized during the night, carried to the bank, and forced to 
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open the combînation lock, the time look will remain intact, 
and cannot be opened by the burglars or the officer in charge 
of the combînation. Such résulta cannot be accomplished 
by a time lock alone, because, when it releases its boit work, 
the safe or vault door is absolutely unlocked, and no look 
présent for use during the day ; nor by two or more combî- 
nation locks together, because the holders of the combina- 
tions may be taken to the banks and forced to open the locks. 
Neither can tampering with the combination lock affect the 
time lock. The combination lock may be punched from its 
position by burglars, but then the time lock, being separate 
and independent from it^ cannot be affected or disturbed, 
because there is no opening through the door by which it can 
be reached. It is therefore superior to a.lock which bas the 
time movement combined directly with the combination lock, 
both forming one lock, in which case any violence to the lock 
work disarranges the time movement. 

"Another advantage of my invention is the capability of the 
separate locks being applied on différent parts of the safe or 
vault door with respect to the boit work indifferently, The 
boit work on différent safe or vault doors is frequently such 
that the time lock and the combination or key lock cannot be 
applied together; but in such case the time look may be 
attached at the most convenient location, as no opening 
through the door is requisite. The time look can be applied 
with ease and facility to the doors of old safes or vaults hav- 
ing the combination or key lock already thereon, thus secur- 
ing the advantage of a time lock and a combination or key 
lock without the necessity of removing the old lock, I do 
not claim broadly a time lock of any peouliar construction, 
nor do I claim two or more combination locks combined with 
the boit work of a safe or vault door, as such are old and well 
known." 

The third claim is as foUows: (3.) The combination with 
the boit work of a safe or vault door of a combination or key 
lock, controllable mechanically from the exterior of the said 
door, with the time lock, having a lock boit or obstruction 
for locking and unlocking, controllable from the interior oî 
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the door, both of said locks being arranged so as to rest 
against, or connect with, the boit work, — the time lock being 
automatically unlocked by the opération of the titne move- 
ment ; both of the said locks being independent of each other — 
and arranged to control the locking and unlocking of the 
boit work, 80 that said saf e or vault door cannot be opened 
when locked until both of said locks hâve been unlocked, or 
hâve released their dogging action to enable the door to be 
opened, substantially as described." 

The patentability and novelty of the combination which is 
the subjeot of the third claim, and the vaJidity of that part of the 
re-issue, are the questions in this part of the case. Infringe- 
ment is not denied. The history of the art shows, in addition 
to the statements made in the spécification, that prior to the date 
of the invention two combination locks were used to dog the 
same boit work ; that a time lock upon the outer door and 
a combination lock upon the inner door of the same safe had 
been used, and that upon the same door a combination lock 
and a time lock had dogged différent and independent sets of 
boit work. Sargent, however, was the tirst to dog and release 
the same boit work of a door by a time lock and combina- 
tion lock acting indopendently of each other, the time lock 
being automatically unlocked by the opération of the time 
movement. It is useless to discuss the question of novelty, 
for no anticipation of tfie combination which Sargent put 
upon one door has been attempted to be proved. 

The important question in the case is whether the third 
claim states an invention which is patentable, or whether it 
states a combination of old devices which is simply an aggre- 
gation and prodnces no new resuit. It is necessary to ascêr- 
tain in the first place the resuit, if any, which Sargent accom- 
plished. Time locks had been known but were not widely used. 
v)ne disadvantage was that the owner of the safe must be 
présent during the unlocking period or the safe was unpro- 
tected. The use of two doors, with a combination lock upon 
upon one and a time lock upon the other, involved a very 
heavy expense. Combination locks were extensively used 
upon a single door, but the "masked burglaries" which began 
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in 1866 proved that the knowledge of a combination could be 
obtained from the possessor of the key by intimidation or vio- 
lence, and that when thua obtained the contents of the vault 
were open to the burglar. The public became alarmed, and 
demanded a remedy for the unexpeeted inefficiency. Sargent 
answered the demand, and placed upon the door a time look 
which dogged the boit work, and prohibited mechanical open- 
ing till a predetermined hour in the morning, and placed 
aleo, in connection with the same boit work, an independently 
acting combination lock, so that although the lock was 
unlocked during the period when the time lock was in opéra- 
tion, the boit work could not be retracted, and during the 
day, when time locks were not demanded, the key lock securely 
guarded the safe. This new devioe met the wants of the pub- 
lic. The triple combination, as it was termed, went largely into 
use, and its efficiency was tested and demonstrated on the 
occasion of the attemptéd burglarly of the banks in Great Bar- 
rington. The tick of the time lock proclaimed to the burg- 
lars who had compelled the uulocking of the combination lock 
that another obstacle must be Burmounted before the door 
could be opened, and the scheme of robbery was abandoned. 
Much of the commercial success of the Sargent combination 
is undoubtedly attributable to the fact that he put into actual 
use a time lock which was far superior to its predecessors, 
and which had the confidence of the public. The resuit is 
that by the use of both time and combination locking mechan- 
ism upon the same boit work of one door, the expense of an 
additional door and of boit work is avoided, and both the 
advantages of time locks and of combination Içpks are had, 
and the most important disadvantagesof ea,ch are avoided. 
The présence of the time lock supplies strength to the weak- 
ness of the combination mechanism, while the use of the com- 
bination lock removes one of the disadvanta,ges of the time 
lock. . , 

The argument is most strongly and skilfully pressed that 
each of thèse locks furnishes its own independent resuit; 
that each bas its own séparât© and independent grip upon 
the boit; that although they produce a combined resuit in 
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increased efficiency, this eombined resùlt arises merely from 
bringing two old devices into juxtaposition; that each device 
wo^ks out its own effect, and nothing more, and that the fruit 
of the union is no new resuit, but tWo old résulta. There is, 
therefore, no combination, but simply an aggregation. If the 
défendant is right in its premises, and no différent force or 
effect or resuit is produced from the union of the several 
parts tban from that given by the several parts, {Reckendorfer 
V. Faber, 92 U. S. 347,) and if the eombined locks produce 
no other resuit upon the boit than the sum of the two old 
results, then the defendant's conclusion is correct. In my 
opinion a new resuit is prodaced by the union. The reSult 
of ail safe-lock mechanism is capacity of the boit to resist 
violence under varied circum'stances of danger. The resuit 
of the union of time locks and combination mechanism, when 
in opération during the night season, is not merely the sum 
of capacity of r'esistance imparted by the two mechanisms, but 
because each mechanism strengthens the weakness of the 
other, and by its positive adyantages fills up the deficieneies 
of the other. The resuit is a produot of greater efficiency than 
is f airly represented by the sum of the two results. The re- 
suit is not a combination of two results, but a resuit froûi the 
eombined action of two locks upon the boit work, each acting 
independently, but the action of each supplying the laék of 
the other. On the other hand, during the day-time, when the 
use of a time lock would be impossible, the safe is guarded 
by the combination lock, and the time lock is called into 
action only when its activity is needed. Thus the expense 
of two doors or of two boit works is avoided, and the patentée 
gave to the public a safe door guarded by a combination of 
two différent kinds of mechanism. The System as applied to 
one door was new, and produced a résultant efficiency which 
is différent in kind from the efSciency of either one of the o!d 
devices when acting alone. 

The next point in'the defencé is laçk of invention. This 
is â theoretical defence, sustained by thé opinions of able 
and iùgénious men, who had not made safe locks when Sar- 
gent was constriictihg his device. The facts in the hiitory' 
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of the art, the many and futile attempts to construct a secnre 
safe door, the demand of the public for security against the 
enforced surrender of a combination, the success of Sargent's 
thought and experiment, the satisfaction with which his 
resuit has been accepted by the public, and the change which 
his work has wrought in the art of safe building, so that this 
"triple combination" is now very extensively used, prove 
that the opinions of able theorizers are at variance with 
history. 

It is next urged that the third claim of the re-issue is void, 
beçause it was abandoned by the patentée upon the objec- 
tion of the patent-ofBce when the original application was 
pending. In Sargent's original application he made one 
broad claim. The application was rejected by the examiner, 
whose décision was reversed by the board of examiners. The 
examiner then reç[ue8ted that a new application be made, 
upon the ground that the case presented to the board was 
not the same case which had bpen presented to him. A new 
application was made, containing only the first two claims 
of the re-issue. Then foUowed a long and earnestly-con- 
tested litigation in the pate^t-ofiBce between various inter- 
fering applicants, in which apparently both patentability and 
priority were disoussed. The Little application contained 
the broad claim, and the board of examiners said, at one 
étage of the litigation, whether this question was properly 
before them or not, that this claim was patentable ; so that 
when -the question came before them upon appeal from the 
décision of the examiner against the Sargent re-issue, the 
board say : "The claim in eontroversy is the same in sub- 
stance as the first claim of Little, whose application was 
once in interférence with Sargent, and which was admitted 
to be patentable by the oflSce at the time of the déclaration 
of the interférence. The patentability of Little's claim has 
once been before us in the aforesaid interférence, and after 
full argument we concluded that his claim was tenable, and 
held that some one who was first to combine with the boit 
work on a vault or safe door, key lock and time lock, acting 
independently of each other but jointly upon the boit work, 
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might hâve a valid patent therefor." Thèse facts exclude 
thé third claim from the décision or the dicta in the case of 
Leggett v. Avery, 101 U. S. 266. 

I do not understand that the objection that the re-issue is 
for a différent invention from the original was pressed by 
either of the counsel for the défendant. Xt is sufScient to 
say that the claims of the original were for the combination 
of the third claim, provided with a device wbereby the boit 
■work may be retained in the unlocked position for shutting 
the door, and be automatically locked by the time lock p,nd 
meehanically, by the key lock when the boit wgrk is cast. 
The patentée had shown "means whereby ; " but, if I hâve been 
correct thus far, the gist of hia invention consisted not /'n 
that device, but in the triple c'ombination. Othër différent 
"devices whereby" côùld bô introduced by other inventoi-s, 
■which would destfoy the value of his patent if ii Wias «nduly lim- 
ited. As said by the board Oi^ ékaininers : " * Meâns wherehy,' 
■rtrhilé being ësséniiial to the cionvenient uise of this combina- 
tion, is mérèly incidental tô the main idéa, ând inay be 
varied indeflnitèly without departihg from the' spirit and 
scope of the àpplicant 's invention." 

Let there be a décree in the Norwich Bank case ifbr an 
injùnction against infriiigement bf H;he- first and sêventh 
claims of the Little re-issue, and of the third claim 6f the 
Sàrgent re-issue, ând foi an àccountiig; 'andlét there be a 
decree in the NeWHaven Savings Bank casé for an injùnction 
against infrinèement of the fîrà't ànd sevènth claims of the 
Little re-issue, and for ail accouhting. 
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The Union Papeb Bag Machine Co. v. The Atlas Bag Co.* 

{Circuit Court, B. D. Penum/lmnia. February 7, 1881.) 

1. Patent— Validity of — Anticipation. 

Claims 2 and 6 of re-issued patent No. 6,050, for improvement in 
tools for the manufacture of paper bags, held to hâve been antici- 
pated by adevice in use two yeara before the original patent. 

2. Same— Pkiob DbvioE of One op Two Joint Patentées — Effect 

OF Inoorpokating it in Joint Invention. 

Tliat sucli prier device ,may hâve been the invention of one of the 
two joint patentées is immaterial, since it is not theiç joint invention ; 
and embracing it In their patent gives them no right to its exclusive 
use, exceptin the particular coœbination described in such patent. 

Bill in equity on account of an alleged infringement of re- 
issued letters patent No. 6,050, for improvement in tools for 
the manufacture, of paper bags. The patent was originally 
issued to Edwin J. Howlett and Susan M. Kirk, and was re- 
issued to Edwin J. Howlett, as assignée. The answer denied 
that the re-issue was for the same invention that was described 
in the original patent, pr that Howlett was a joint inventor, 
and alleged anticipation of the devices therein contained. 

J. lî. Bennett and George Harding., for complainant. 

P. K. Erdman, F. A. Lehmann, and J. J. Combs, for re- 
spondent. ■ 

Butler, D, J. Claitns 2 and 5 of the plaintiff's patent, 
are, very elearly, for équivalent devices. The blade B, and 
the plate E, are intende(^ for separate, independent use. 
When the former is detach^d ^nd removpd, as contemplated 
to be when not in use, the latter supplies its place, and per- 
forms its oÊSce. Both cannot be used at the same time. 
Paragraph 14 of the spécifications, and the testimony of the 
experts on each side, as well as an examination of the plain- 
tiflf's drawings and model, show that one of thèse devices is 
the mère équivalent of the other. The complaint, as exhib- 
ited by the testimony, and urged by counsel, is that the de- 
fendants hâve infringed the fifth claim. It goes no further. 

*Keported by Frank P. Prichard, Esq., of the Philadelphia bar. 
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Wliether the introduction of this claim into the re-issue of the 
patent, where it is first foTind', wàs improper, need not be con- 
sidered. From what has been said it is plain that whatever 
■would constitute an infringement of this elàîm, wolild alsobe 
an infringement of the second; and that ■whatever wonld 
anticipate thelaèter, wonld also anticipate the former. ; The 
proofs show, quite satisfactorily, that a device to facilitate 
the manufacture of paper bags, substantiallyidentical in con- 
struction, form and manner of use, with that described by the 
plaintiff's second claim, and consequently the exact équiva- 
lent of that described in the fifth, was construeted and used, 
more than tvsro years prior to the application for the Howlett 
and Kirk patent, and nearly as long before the invention, 
described therein, was made. This feature ôf tlieir combi- 
natjion, or tool as they denominate it, was not, therefore, new. 
That it may hâve been invented by Miss Kirk, is unimpor- 
tant. Granting it to hâve been, it follows that it was not the 
joint invention of the patentées. Embracing it in their pat- 
eùtj did not, therefore, confer upon them a right to its exclu- 
sive usé, exeept in thé particular combinatibn therein de- 
scribed/ It 18 not even clear that the invention was original 
■«vith Miss Kirk; and if it wàs, it is not clear that the use 
which she permitted to be made of it, would not hâve for- 
feited the right to a patent éven in her own name, at the time 
the patent hère involved, was applied for. As this view ôf 
the case disposes of it, an examinationof other questions pré"- 
sented by the def ence, is unnecessary. 

The bill must therefore be dismissed. A deeree will be 
entered accordingly, with costs. 
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The Bbhera.* 

fUislriet Gowrt, E. D. Pennaylvania. March 11, 1881.) 

1. Admibaltt— CRtrsHraa oi" Babob m Dock bbtwkbis two Stbam- 
8HIPS— LiBTiNO OF Btkam-Ship Agbound with Fail of Tide — 

BUEDBN, OF PlîOOF. 

A barge was forced into a dock at high water between two steam- 
sMps. Upon the fall of the tide one of the steam-ships listed over 
towards the other, and the barge was crushed between them. The 
testimony showed that the movement nf the steam-ship was caused 
by the fact that she was aground, and consequently, upon the fall of 
the tide, listed over towards the other, and that this could not hâve 
been prevented by any care on the part of those in charge of her. 
Held, that it was probable from the testimony that the barge was 
guilty of imprudence in entering the dock, but that, admitting the 
propriety of her doing so, she could not recover, since the évidence 
failed to show that the accident could hâve been prevented by those 
in cUr.rge of the steam-ship. 

Libel by James Ward against the steam-ship Behera to 
recover damages for injuries to libellant's barge. The facts 
were as follows: The iron steam-ship Behera, 248 feet long 
and 34 feet 8 inches beam, having on board 1,750 tons of old 
rails, and drawing 22 feet aft and 20 feet forward, went into 
the dock at pier 89, Delaware river, Philadelphia, on JuneT, 
1880. On the opposite side of the dock, which was 85 feet 
-wide, the Matthew Curtis, an iron steam-ship, 290 feet long, 
83 to 35 feet beam, was lying, empty. On the same day 
libellant's barge arrived off pier 39 with coal for the Curtis. 
At 1 o'cloek on the next day, at high water, the barge was 
pushed in between the steam-ships, and commenced unload- 
ing its cargo into the Curtis. ïhere was so little space in 
the dock that it was with some difQculty that the barge was 
forced in. When the tide fell the barge became jammed 
between the two steam-ships and was crushed. Libellant 
alleged that when the barge was pushed into the space 
between the steam-ships the Behera was afloat and yielded 
to the pressure; that her mate offered a line to the barge, 
and promised to breast the steam-ship nearer to the wharf; 

*Eeported by Frank P. Prlchard, Esq., of the Philadelphia bar. 



THK BEHEBA. 401 

tbat he failed to do this, and that in conséquence of thîs 
neglect, and of the lines of the Behera being Black, she swung 
into and crushed the barge. 

The respondents alleged that the Behera entered the dock 
at high water, and had then to be forced in on the mud; 
that, owing to the bank at the side of the dock, it was impos- 
sible to moor her close to the wharf, but that her bow pro- 
jected into the dock at an angle ; that she was at ail times 
aground, and with each fall of the tide listed over towards 
the Curtis; that when the barge entered the dock, her cap- 
tain was warned by the mate of the Behera that she would 
be jammed; that the lines of the Behera were tant, and that 
the accident could not bave been avoided by any care on the 
part of respondents. 

There was évidence that the dock had a short time before 
the accident been cleaned out to a depth of from 21 to 24 feet 
at high tide, but that a city sewer emptied into it close to 
where the Behera was lying. 

Edward F. Pugh and Henry Flanders, for libellant. 

Henry G. Ward, for respondents. 

BuTLEB, D. J. That the libellant was guilty of impru- 
dence in taking his barge into the dock, betweôn the two 
large steam-ships lying there, seems more than probable. 
He had been présent, awaiting opportunity to enter, for 
nearly tvventy-four hours, and had seen the situation of the 
ships at low water — lying close together, their bows almost 
touching. Ile knew, as his witness, the stevedore, testifies, 
that he could only get in at high water, and that as the tide 
ran out the Behera would "list," and press over towards the 
Gurtis. When he eûtered, (at high water,) the space between 
the ships was insufficient to admit him, without forcing a Way 
between them. The testimony of the stevedore, as well as 
his own, shows that he knew he could only remain while the 
water Was up; and that he was doubtful of the safety of 
being there at ail. In addition to this, the weight of the 
évidence, in my judgment, justifies a belief that he was 
warned from the Behera, before entering, that it would be 
unsafe to do so. I attach no importance to the circumstance 

v.6,no.4— 26 
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ihat he was offered a Une froni the Behera, wlien struggling 
to get in, and had become jammed; nor to what is said 
respecting a promise to "breast over." 

But admitting the propriety of entering, the évidence still 
does not, in my judgment, sustainthe libellant's claim to 
compensation, for his loss. The burden of proof rests upon 
him. He muât show that the respondent could hâve kept 
off. The évidence not only does not do this, but, in my 
judgment, shows the contrâry. I think it proves, with rea- 
-sonable certainty, that the Behera was aground, from the 
time she entered until she left. The witneases from aboard 
her, who alone eau speak with certainty, ail testify she was. 
The master of her tug says she was dragged in on the mud; 
and this was at high water. What the libellant's witnesses 
say respecting it, is little, if any, more than conjecture. 
They, generally, judge she was afloat, because they "pried 
her over" in pushing the barge in. It seems more probable 
that their effort to do this forced the Curtis (she being light) 
away. Although the latter vessel is said to hâve been 
moored close to the pier, it is not probable she was so close 
fis to prevent the movement suggested. Again : the Behera's 
•draft, forward, was 20 feet. The dock, according to the 
owner's testimony, had a depth when cleaned out, a few 
months before, of 21 to 24 feetj at high water. It would not 
be safe to put it above the lower of thèse figures ; and this 
would be correct only when applied to the center, and parts 
mentioned by the assessor. Allowing for the ordinary accu- 
mulation of mud, with the increase produced by the sewer 
<iischarged where the ship lay, it is quite reasonable to be- 
lieve that the depth there at high water, was less than the 
Behera's draft. 

That the Behera had a "list" towards the Curtis, almost 
irom the time of entering, is dear. The libellant's witnesses 
.agrée she had when the tide was down. When it was up she 
would straighten, until nearly even, and settle over as the 
water lowered. That sueh would be her position and action, 
when aground at the side pf the channel, might reasonably 
X)& expeeted. The shelving bank at the side of the dock. 
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created by the support left for the piôr wlien cleaning out, 
and the accumulation of mud, would tend directly to this 
resuit, if it would not necessarily produce it. In addition to 
this, however, the officers of the Behera, and of the tug, eay 
there was such a bank, especially towards the front, so 
extensive as to force the ship several feet from the pier, on 
entering. Thèse officers further testify that she "took a 
slight list" soon after going in, which increased as the water 
went down, breaking several of her lin^s, and carrying her 
over, forward, to within about three feet of the Curtis.. This 
was her expérience before the barge entered. Eorced in, as 
it was, at high water, with no rpom to spare at that time, it 
re{juired but a very slight inerease of the Behera's "list," to 
bring her weight against the barge, and cruôh it. The libel- 
lant says he experienced no difficulty for an hour or more 
after entering; but when the water was running down he dis- 
covered that the Behera was pressing over; and soon after 
he wasfast. The ship was simply repeating her movenients 
of the preceding day and night. To his statement that the 
pressure was first against the lower part of his vessel — in- 
tended to show that the ship was not careening — I attach no 
importance. That she was, careening, almost from the time 
of entering the dock, is fuUy proved. That she would do so, 
as the tide ran out, must I think, hâve been inferred, in the 
absence of the direct évidence produced. It is not probable 
the libellant paid such particular attention to the manner in 
which the vessels came together, as would enable him to speak 
with accuracy on the subject. The faet had no such sig- 
nificance at the time, as was calculated to arrest his attention. 
If, however, the statement is accurate, it does not prove, or 
materially tend to prove, that the ship was not careening. 
Where the vessels would first touch, if she was, would dépend 
upon the shape of their huUs, and the position of the barge, — 
of which we are not informed. The latter may hâve careeued 
towards the Curtis; and in view pf the work being ,done on 
that side, it is Aot improbable she did— (it is certain the 
Curtis careened to her) ; and this of itself might produce the 
situation described. That the immédiate cause of the disaster 
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was the careening or "listing" of the Behera, I am fully con- 
vinced. That thia careening could not be prevented is clear. 
There was no force at command sufficient to overcome the 
combined weight of the vessel and cargo, as she went over 
from the bank, with the reoeding tide. Had the cables been 
so tant as to allow of no motion without something giving 
way, something would hâve given way, — posts, cables, bits or 
side of vessel. I do not find anything to justify a belief that 
the officers of the Behera were guilty of any fault, contrib- 
uting to the disaster. They, as well as the crew, swear she 
was as close to the pier as she could go; and no one can 
safely assert that she was not. What the libellant's witnesses 
say on the subject seems to be little more than guessing. In 
the absence of direct évidence, the presumption would be that 
she would go as near as she could, on entering. It Was her 
interest to do so, as she intended discharging there. The 
circumstance that she did not get near enough to discharge, 
and was compelled to go elsewhere for this purpose, is per- 
suasive' évidence to the same effect. ' ■ 

The libellant's losa must, thérefore, be regarded as the con- 
séquence, alone, of his own impirudence in entering the dock, 
under the circtimstanoes, or of remaining there so long. It 
is proper to say that even if the Behera had floated at high 
water, and might conaequently hâve been moored doser for a 
time, the resuit, in my judgment, must hâve been the same. 
So soon as the ship touched the bottom she would hâv© 6lid 
ofï in the mud, and careening over, hâve crashed the barge. 
That she would bave touohed bottom before the timeat which 
the disaster occurred, — if afloat at high watèr, — I hâve no 
doubt. The tide had then been running down for over an 
hour and must hâve fallen two feet. 

The answer to Captain Hewitt to whom, as assessor, inter- 
rogatories were addressed, will be filed herewith. 

The court addressed to an assessor called as a nautîcal ex- 
pert interrogatories which with the answera thereto were as 
foUows : 

First. Supposing the statements of the libellant and Mr. 
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Lovett the stevedore, to be correct, as respects the situation 
of the ships in the dock, was it prudent to take the barge in 
between them, and to remain after the tide had commenced 
to run down? Anstver. The libellant was very imprudent in 
going into the dock under the oircumstances which he and Mr, 
Lovett the stevedore describe. He should hâve expected to 
get fast. If he stayed any length of time he almost certainly 
would. 

Second. Are the bottoms of docks usuallylevel from side to 
side, affording an equal depth of water throughout ? Describe 
their usual condition in this respect. Ansiver. The docks 
•when first dug or cleaned are deepest near the middle. The 
earth is not removed, to the same extent near the foundations 
of the piers. The efifect of vessels settling in the mud as the 
tide goes down at the sides of the dock, is to slide off and fdrm 
a bed and at this place on each side the water will usually be 
found deepest pretty soon after the dock has been constructed 
or cleaned out. This bed will be formed from 20 to 25 feet 
from the pier; the yessel in going on the bottom will slip from 
the pier, the condition of the bank formed near the foundatîon 
throwing her ofif as she settles. 

Third. Considering the Behera's size and draf t, (20 ifeet 
forward) and her cargo, (1700 tons) was it practicablé to keep 
her close to the pier? Ansiver. It was not practicablé to keep 
the Behera up to the pier. If she floated at high water she 
could be breasted close ; but as soon as the tide ran down 
sufficiently to let her touch the bottom she would slip off in 
the mud and then probably list over. I hâve no doubt of this. 
No fasts would keep her up after she ceased to float; her 
weight would be on them and something must break. 

Fourth. In an hour and a quarter after the water reached 
its height, how much would it fall off? Answer. The tide 
would fall at least two feet and most probably two and a half 
feet in an hour and a quarter after it had reached its height. 
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The Norman.* 
{District Court, E. D. Pennsylvania. March 15, 1881.) 

1. Admiraltt — Maiutimb Lien— Supplies Furnished os the Okdbk 

OF Chabtereks. 

A charterer is not the agent of the owners to charge the vessel for 
supplies, and no lien exista for such supplies furnished upon his order 
and for his beneflt at the port where he résides. 

2. BaME — AGBEKiEBIÏT BT ChAETKEER TO FURNISH SUPPLIES tS PaKT 

Payment. 

In such case the fact that the charterer was to f urnish supplies in 
part payment is unimportant. 

3. Same— Crédit Given to Vessel m Ignohance op Ckabteb. 

It is immaterial, in such case, that the person furnishing the sup- 
plies trusted the ship, and had no knowledge of the relation in whioh 
the person ordering the supplies stood to the ship. 

4. Same. 

A coasting steamer was chartered for a foreign voyage from a port 
not her home port. By the charter the owners reserved the right to 
nominate the captain and engineérs, but thèse offlcers were to be 
paid Ijy the charterers, who were aiso to pay ail the other expenses of 
victualling, manuing, coaling, and running. In accordance with a. 
stipulation of the charter a foreign registry was talsen out at the port 
from which she sailôd. The charterer, who resided at this port, 
ordered coal there, which was furnished to the vessel. Udd, that 
whether or not the charterer was owner pro hoc vice, (a question left 
undecided,) no lien existed for the coal, since the charterer was not the 
agent of the owners to charge the vessel. 

Libel by the Consolidation Goal Company against the 
steam-ship Norman, to recover for 277 tons of coal furnished 
to the vessel in New York. The foUowing facts appeared 
frôm the testimony: 

The Norman was a coasting steam-ship, owned by a Mas- 
sachusetts corporation, composed of résidents of Boston and 
Philadelphia, in one of which ports she was enrolled. In 
November, 1878, Murray, Ferris & Co., residing in New York, 
chartered her for a voyage to Nassau and other ports. By 
the terms of the charter the charterers agreed to pay ail the 
expenses of victualling, manning, coaling, and running the 
vessel, and ail port charges, etc. ; the owners reserving the 

*Repoited by Franls P. Prichard, Eaq., of the Philadeiphia bar. 
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right to nominate the captain, and first and second engineers, 
who, however, were to be paid by the charterers. The char- 
ter also provided that a foreign registry should be taken ont 
by the charterers in New York, which was done. Murray, 
Ferris & Co. ordered coal from libellants, which was fur- 
nished to the vessel at New York. Libellants téstified that 
they furnished the coal on the crédit of the vessel ; that they 
were not informed in what relation Murray, Ferris & Co. 
stood to the vessel, but supposed them to be her agents. 

This libel was afterwards filed to recover the priée of the 
coal. 

Thomas J. Diehl and J. Warren Coulston, for libellants. 

John W. Brock and Morton P. Henry, for respondents, 

BuTLEE, D. J. The ordinary maritime lien for supplies is 
based upon an implied hypothecation.of the ship; and this 
implication is founded on the ship's neeessities and situa- 
tion, — the need of supplies, and the absence from home, 
where the owner is without crédit. As the master represents 
the owner, with power to hypothecate, the law implies a 
hypothecation whenever supplies are purchased byihim 
under such circumstances. He is known everywhere as the 
owner's confidential agent. His charaoter and position are, 
therefore, évidence of authority to represent the owner in ail 
matters respecting the ship. His contraet for supplies, 
abroad, raises an implication of lien, because of his power to 
pledge the ship, and the improbability of obtaining them 
without. "The master's contraet imports a hypothecation." 
When at home, where the owner is presumed to bave crédit, 
and there is, therefore, no necessity for such pledge, none is 
implied. "To guard against misapprehension, " says Mr. 
Conkling, "it is proper to remark that a lien is ne ver implied 
from contracts of the owner in persan, [save in foreign ports ?] 
It is only the contracts which the master enters intà, in his 
ckaracter of master, that speciûcally bind the ship or affect it 
by way of lien, or privilège." Conkling's U. S. Adm.73-78-80; 
St. lago de Cuba, 9 Wh., él7. ' 

Were Murray, Ferris & Co. owners pro hac vice ?; If they 
were, then, the coal in question being purchased by suchown-: 
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ers, when the sliip was at home, no lien can be implied, 
Every ciroumstance necessary to the implication would be 
wanting- This was decided in The Golden Gâte, 1 Newb, 
Adm. 308. In the absence of authority, however, I think it 
could net be doubted. Did the charter-party constitute Mur- 
ray, Perris & Co. such owners ? In other words, did it, in 
efifect, transf er the control and possession of the ship to them ? 
They obtained the entire use and enjoyment, and bound 
themselves to furnish men and supplies, at their own ex- 
pense. It is not important that the language is "to pay for 
manning, victualing," etc. The effect is as stated. That 
the parties so understood, is shown by Mnrray, Perris & 
Co.'s purchase of supplies, instead of looking to the gênerai 
owners for them. The latter stipulated for the privilège of 
naming the captain and engineers; and the libellants con- 
sider this an indication that they retained control of the ship. 
On the other hand, I think it tends to show an understanding 
that the ship and her control, were to pass to Murray, Per- 
ris & Co. Otherwise why insert such a provision ? If she 
was not thus to pass, there oould be no question of the gên- 
erai owner's right to appoint thèse ojfficers, as well as the 
entire crew. The provision was, doubtess, intended to secure 
to thèse offices men in whose skill and care the gênerai own- 
ers had confidence. I do not, however, deem it necessary to 
décide this question, of ownership. There is another ground 
on which the ease may, I believe, be rested with entire safety. 
If the ship remained in the possession and control of the 
gênerai owners, (as libellants assert,) no one but her master 
had authority to represent them. Murray, Perris & Co. were 
not their agents, and could not by any act, or contract, bind 
them or their property. It would not be suggested that they 
could pledge the ship for supplies. How then can a pledge 
be implied from their purchase ? Their relation to the ship, 
(if libellants' view be aceepted,) was simply that of freight- 
ers. The fact that they were to furnish supplies in part pay- 
ment, is unimportant. And it is equally unimportant that 
the libellants may hâve trusted the ship. If they did, it waa 
simply an act of f oUy, unwarrant«d and without effect. They 
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cannot alkge imposition; it was their duty to ascertain the 
purchaser's relation to.the ship. They knew he was not the 
master. This officer had nothing whatever to do with the 
transaction. He saw the coal coming on board, and knew 
that Murray, Ferris & Co. procured it, as they were bound to 
do. The purchase was made exclusively by thèse people, of 
their own motion, (so far as appears,) on their own acoount, 
and for their own use and benefit. Both the master and en- 
gineer say they had nothing whatever to do with it. They 
neither kept a tally of the coal, nor receipted for it, — the 
engineer saying that when asked to sign a receipt, he referred 
the individual to Murray, Ferris & Co. Not only was, the 
coal not purchased by the gênerai owners' agent, but it was 
not even for their use or benefit. It waa not important to 
them whether the ship went on her voyage, or remained in 
port. The stipulated compensation for her use must hâve 
been paid, whether she sailed or remained idle. The char- 
terers could not complain that she was without coal; they 
were bound to furnish it. In short, the libellants, — if their 
view of the contract be adopted, — are not creditors of the 
gênerai owners, sold them nothing, and hâve no claim what- 
ever on them, or their property in the ship. — Beinecke y; The 
Secret, 3 Fed. Eep. 665, and Coal Co. v. The Secret, U. S. C. 
C, S. D. N. Y., December 1, 1879 (not reported), closely re- 
semble the case before me. There, however, the terms of the 
contract were somewhat différent, leaving no room to doubt 
that the eharterers were owners pro hoc vice; and the décis- 
ions might safely hâve been rested on this ground. 
The libel must, therefore, be dismissed, with costs. 
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Tatlob and others v. Insurance Company op Nobth 
America. 

{Circuit Court, D. Massachusetts. February 26, 1881.) 

1. Delivbiet to Consignée— Tbndeb of Goods in Hold op Wkbck— 

Biiiii oï' Lading. 

Certain consigntnents of goods were shipped in the barlc Almira 
Coombs, and stowed in the lower hold. The billsof lading contained 
this clause : " To be landed in sliip's Jlghters at risk and expense of 
consignées." The vessel was subsequently wrecked in the port of 
deliyery, and a few tons of the goods taken out of the lower hold, but 
not the whole of any one consignment. Upon a survey of the wreck 
the surveyôrs réportèd that no more goods could be recovered with- 
out great expense, the hold being fuU of water, and that the attempt 
i ought not to be made because the value was insufflcient to justify the 
expense of recovering them and the riak that must thereby be incurred, 
and advised a prompt sale of the ship and cargo as they then lay. 
Seld, that a tender to the consignées of the goods ■which had been 
landed, and an ofEer to deliver those still on board upon pa^ .leat of 
the landing charges and freight, was not sufBcient to entitle tlie ship 
to freight. 

2. iNstmBiis— Proceeds Derived fkom Sale op Goods Insuhed— 

Freight. 

Held, therefore, that insurers who had paid a total loss upon the 
goods, and received from the insured assignments of the bills of lad- 
ing and of ail tlieir rights of salvage, were entitled to so much of the 
proceeds derived from the sale of the ship and cargo as represented 
the goods insured by them. — [Ed. 

In Admiralty. 

Paul West, for appellants. 

C. T. Russell and 0. T. Russell, Jr;, for libellants, appellees. 

LowELL, C. J, The libellanta insured certain consign- 
ments of goods shipped by Laforme & Frothingham and H. 
C. Peabody & Co. in the bark Almira Coombs, on a voyage 
from Boston to Port Elizabeth, Algoa bay, South Africa. AU 
thèse goods were stowed in the lower hold. The bills of lad- 
ing contained this clause : "To be landed in ship's lighters at 
risk and expense of consignées." 

The vessel arrived at Port Elizabeth on Sunday afternoon, 
July 14, 1878, and on Monday the master reported bis ar- 
rivai, entered bis bark at the custom-house, and made ar- 
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rangements for lighters. On the morning of the I6th {hère 
was a very severe gale from the south-east, and the ship was 
driven on shore and bilged. On the ITth a survey was called 
and the surveyors reported the vessel a complète wreck, water 
flowing in and out with the tide, and seven f eet of water in the 
hold at low tide. They recommended that every reasonable 
measure should be taken to land the cargo. AU the cargo be- 
tween decks was landed, delivered, and freight paid for it by the 
consignées concerned. A few tons of goods were taken out of 
the lower hold, among which were some of those insured by 
the libellants, bnt not the whole of any one consignment. 
July 20th, upon a second survey, the surveyOrs reported that 
some goods had been discharged, and that no more could be 
reeovered without great expense, the hold being fuU of water, 
and that the attempt ought not to be made because the value 
was insufEcient to justify the expense of recovering them, and 
the risk that must thereby be incurred, and they advised a 
prompt sale of the ship and cargo as they then lay. 

The captain tendered to the consignées the goods which had 
been landed, and ofifered to deliver those still on board upon 
payment of la,nding charges and freight. The consignées, 
who were also the absolute owners of the cargo, refused to 
reçoive their cargo on thèse terms, and made no objection to 
the sale, which was duly made by auction, and the proceeds 
hâve come into the hands of the respondents, — the owners of 
the ship, — and the libellants sue for so much of the proceeds 
as represent the consignments insured by them. They hâve 
paid a total loss upon the goods, and hâve reoeived from the 
insured assignments of the bills of lading and of ail their 
rights of salvage. The district court decreed for the libellants, 
and an assessment was made, which I do not understand to 
be objected to, if the principle of the decree was right. No 
question is made that the libellant corporation has the right 
to reçoive whatever the consignées might hâve reeovered ; but 
it is insisted by the respondents that the freight of thèse goods 
was earned, and was a first lien upon them, and, of course, 
upon their proceeds. The conclusion is sound if the premises 
are sound. 
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■ Had the ship earned her freight? To earn freight there 
must, of course, be either a right delivery, or a due and 
proper offer to délirer the goods to the consignées. There 
was no delivery, and therefore the only question is whether 
the master'a offer to deliver the goods was one which the con- 
signées were bound to aocept. I assume that the goods re- 
mained in specie, somewhat damaged, but not destroyed. The 
few tons of goods which had been landed did not fill any one 
biU of lading, and the consignées were not bound to receive 
them unless they were equaliy bound for ail the others. 

Was the offer to deliver the whole a good offer ? It seems 
from the second report of the surveyors that there is very 
great reason to doubt whether the master would hâve been 
able to fulfil such an offer. I understand it to hâve been 
made merely as a matter of form, for what it might be worth. 
A tender is good for nothing if the party making it is not in 
a condition to carry it out. But the theory of the offer was 
unsound. It was that, as the ship was in the port of deliv- 
ery, and as the consignées were to pay the expense of the 
lighters, therefore, whatever it might cost to fish up the goods 
from the bottom of the sea and put them on board the light- 
ers was to be paid by the consignées. The survey proves 
that the work would hâve been in the nature of salvage, and 
of course must be paid for at extraordinary rates. This is 
not the meaning of the contract. The ship's lighters were to 
land the goods in the way usual at that port, and ail usual 
expenses of the landing by the lighters were to be payable by 
the consignées. A very good test of the point is whether the 
arrangement which the master had made on Monday with a 
company owning several lighters would hold good on Tues- 
day, and bind the company to land the goods from the wreck 
at the agreed priée. Obviously it would not. 

The consignées were not bound to accept or décline an offer 
made under thèse circumstances. If they decliued it, the 
master had no greater right or interest in the goods by reason 
of this refusai. There is no évidence that the consignées 
abandoned the goods to the master for the freight. The sale 
was simply and very properly made for the benefît of ail per- 
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sons interested, and was conducted in good faith, and, for ail 
that appears, was the beat thing possible. The master had 
no more earned fais freight than if he had sold the goods for 
cause at a port of necessity. 
Affinned. 



The Mabinb City. 

(District Court, B. B. Michigan. April 4, 1881.) 

1. Baggagb op Passengebs— Ownbrs of Vessels— Rev. St. f 4282. 

The baggage of passengers ia not " merchandise " within the mean- 
ing of Kev. St. i 4282, exempting the owners of vessels from liability 
for the loss of merchandise in case of flre occurrlng without their 
design or neglect. 

In Admiralty. 

This was a libel în personam by Elîzabeth C. Moore against 
the Michigan Transportation Company, owner of the steamer 
Marine City, to recover for the loss of baggage upon a trip 
from Mackinaw to Détroit in August, 1880. The libel set 
forth that the steamer was burned upon the trip, and libel- 
lant's trunk, with the contents, totally destroyed. Defence, 
that there was no allégation in the libel that the fire was 
caused by the design or neglect of the ownars, and that by 
Eev. St. § 4282, they were exempted from liability. 

Alfred Russell, for libellant. 

J. J. Atkinson, for respondent. 

Beown, D. j. By Eev. St. § 4282, "no owner of any ves- 
sel shall be liable to answer for or make good to any person 
any loss or damage which may happen to any merchandise 
whatsoever which shall be shipped, taken in, or put on board 
any such vessel, by reason or by means of any fire happening 
to or on board the vessel, unless such fire is caused by the de- 
sign or neglect of such owner." The libel and exceptions 
thereto présent the single question whether the personal bag- 
gage of a passenger falls within the dénomination of "mer- 
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chianûisG," as the word is used in this section, wliicli is copied 
•with slight verbal altérations from section- 1 of the limited 
liability aot of 1851. The original section extended the 
exemption to "any goods or merchandise ■whatsoever which 
shall be shipped, taken in, or put on board of any vesael," etc. ; 
but in the Eevision the -word "goods" is unfortunately omit- 
ted, probably under the impression that the word "merchan- 
dise" was sufficiently comprehensive to include ail personal 
property. 

It is insisted by the respondent thât the court ought to 
read this sectioh as if the word "goods" had been retained in 
it, and certain cases are cited which are supposed to counte- 
nance this method of construction : In re Long Island Trans- 
portation Co. 5 Fed. Eep. 625 ; V. S. v. Moore, 11 Chi. Légal 
News, 140; U. S. v. Claflin, 97 U. S. 548. 

Upon a careful examination of thèse cases, however, I am 
of the opinion that none of them can be considered authority 
for holding that the court can iiiterpolate words omitted in 
the Eevision. 

Section 5596 expressly déclares that "ail acts of congress 
passed prior to said first day of December, A. J). 1873, 
any portion of which is embraced in any section of said 
Eevision, are hereby repealed, and the section applicable 
thereto shall be in force in lieu thereof." It should seem to 
foUow from this that section 4282, having been enacted in 
place of section 1 of the act of 1851, must be treated as "in 
force in lieu thereof," and henee that the exemption of the 
owners can only apply to "merchandise" shipped, taken in, 
or put on board, though it is quite possible the commissioners 
who prepared the Eevision considered that the word "mer- 
chandise" embraced ail goods or other personal property. 
That the Eevision ought to be construed not simply as declar- 
ing what was the law on the first of December, 1873, but as 
changing the law in certain cases, was evidently the opinion of 
my learned predecessor in Gillett v. Pierce, 1 Brown's Adm. 
653, in which he had occasion to hold that the Eevision 
expressly gave the right of trial by jury in certain admiralty 
cases arising upon the lakes, notwithstanding it had never 
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befôre exîsted. It is true the Eevisioû was designed BÏmply 
as a re-enactment or codification of the wbole body of the 
national statutory law, but if the légal effèct of each section 
is to be determined by an examina tion of the original law 
from which such section ■w:a8 takeny it'migbt as well ne ver 
hâve been adopted, Enlors and inadvertent omissions are 
inévitable in a codification of this extent. Many of;them 
were corrected by the aot of February, 1875, (18 St. 316,) 
and in the praetical application of the Eevisiou' others will 
undoubtedly be discovered; butiihe reinedy is with congress, 
and not in subtle and forced judicial constructions, though I 
fuUy conour in the intimation of Judge Choate in The Long 
Ighmd Transportation Co. 5 Fed. Eep. 626, that "an inten- 
tion to change the existing laws, which this Eevision purports 
to re-enact or codify, is not to be presumed from trifling 
changes of phraseology." 

We are, then, remitted tO the vital question in this case : 
Does the word"merchandise"iuclude the pérSonal luggage of 
passengers? In the case of Ctiamberlain y. West. Transp. Co. 
a N. Y. 306, it was held, and I hâve no doubt properly, that 
baggage was included in the words "goôds and marchandise" 
as used in the original àct of 1861. But the couri expressly 
held that it was covered by the word "goods ;" and if there be 
any other inference to be drawn from the opinion, it is that 
baggage cannot be classed as merchandise. Merchandise is 
defîned by Webster as "objects of commerce, wares, goods, 
commodities; whatever is usually bought or sold in trade." 
But provisions daily sold in market, horses, cattle, and fuel, 
are not usually included in the tenu, and real estate jiever. 
The word is also defined by Bouvier as including "ail those 
things which merchants sell, either at whoIesale or retail, as 
dry goods, hardware, groceries, drugs, etc. It is usually ap- 
plied to Personal ohattels only, and to those which arô not 
required for food or immédiate support, but such as remain 
after having been used, or which are- used only by a slow con- 
Bumption." 

In Tisdale v. Harris, 20 Pick. 9, 13, the word "merchan- 
dise" was held to include in gênerai objects of traffic and 
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commerce, and was thought to be broad enough to include 
stocks and shares in incorporated companies; but I hâve 
found no case in which it bas been held to be synonymous with 
"goods." Indeed, in the case of the Citizens' Bank v. The 
Nantucket Steam-hoat Co. 2 fitory, 16, it was held that the 
tenn "merchandise" did not apply to mère évidences of value, 
such as notes, bills, checks, policies of insurance, and bills of 
lading, but only to articles having an intrinsic value in bulk, 
wéight, or measure, and which are bought and sold; and in 
the course of his opinion Mr. Justice Story remarks that no 
case can be found in which it bas been held that a bequest of 
merchandise would include bank bills. "A sale of ail the 
goods and merchandise in a certain shop would never be pre- 
sumed as intended to include the personal wearing apparel of 
the owner, although at the time it might be deposited there." 
The libel in thîs case was for the loss of bank bills, and the 
learned justice held that while there was authority for the 
proposition that bank bills might be included in the gênerai 
words "goods, wares, and merchandise," they could not be 
considered as "merchandise." The word certainly conveys to 
the ordinary mind the idea of personal property used by 
merchants in the course of trade, and is usually, if not uni- 
versaUy, applied to property which bas not yet reached the 
hands of the consumer. In common parlance, it certainly is 
not applied to the wearing apparel or to other personal effects, 
and I do not feel at liberty to give it a broader signification 
simply because the reason of the rule exempting the owners of 
the vessel from loss by fire would seem to extend to cases of 
baggage as well as property in transit to a market. 
The exceptions must be overruled. 
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Albakt Citt Nat. Bank v. Mahbb, Eeceîver, etû. 
{Circuit Court, N. D. Nea York. March 27, 1881.) 

L National B^nks— Taxation of Shabes — Asbbsbmbnt — Rbt. Bt. 
i 5219. 

The restriction upon the power of a state to taz the sbarea of any 
national bank within its bordera " at a greater rate than is assessed 
npon otber moneyed capital in the hands of indiridual citizens of 
such State," (Rev. St. \ S219,) ig intended to secure equality of valua- 
tion in the assessment of the stock, as well as equality in tlie rate of 
the tax af ter the assessment has beeu made. 

PeopUv. Weaver, 100 U. 8. 539. 
S. Cokpohations— Taxation— SHARBH0I.DKR8. 

An act for the taxation of corporations generally doea not «xempt 
individuals from assessment or taxation upon their Personal property 
or moneyed capital invested in the shares of such corporations. 

8. National Banks— Taxation of Shabbs— Capitai. Stock- Bbt. Bt. 
i 5219. 

Therefore the imposition of a higher assessment and heavier tax 
upon the shares of a national bank than those imposed upon the cap- 
ital stock and persohal property of otber corporations within the 
State does not contravene section 6219 of the Kevised Statutes. 

i. 8AMB — SJlUK — ASBESSUBNT BOLL. 

In such case, bowever, the failure of the assessors to placA the 
names of the shareholders upon the assessment roll, in accordance 
with the requirement of the state statute, renders such tax illegai 
and void, although a separate list, with the knowledge of the share- 
holders, was kept by such assessors showing the names of aU such 
shareholders, with the number of shares held by each, and the assess- 
able value of ail such shares. 

f. 8am£— IixEOAi. Tax— Injunotion. 

The collection of such tax will not, however, be enjoined upon the 
application of a sharebolder, upon the mère ground of such Ula- 
gality. 

t. Bame— Same — Samb. 

In order to prevent a multiplicity of suits, however, the collection 
of such tax will be enjoined upon the application of the bank, where 
the latter is required by the statute under which the assessment waa 
made to retain so much of any dividend or dividends belonging to 
such shareholders as shall be necessary to pay any taxes assessed la 
pursuance of the act. — [Ed. 

In Equity. 

A. J. Parker, for plaintiff. 

R. W. Peckham, for défendant. 

v.6,no.5— 27 
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Wallace, D. J. The complainant moves for an injunction 
to restrain the défendant from ail proceedings to coUect a 
tax assessed against varions stoçkholders of the complainant 
by the boàrd of assessors of the city of Albany. The statute 
under which the assesstaent was made requireg every bank- 
ing association to retain so much of any dividend or divi- 
dends, belonging to stoçkholders, as shall be necessary to pay 
any taxes assessed in pursuance of the act. The complain- 
ant's bill allèges that its stoçkholders hâve been assessed, 
that none of them hâve paid the tax, eni that several of 
them, owning together about half of the entire capital stock 
of the bank, hâve demanded their dividends and directed the 
complainant not to pay therefrom the taxes assessed, and 
refuse to allow the coinplainant to retain their dividends for 
that purpose. 

The first ground upon which the right to an injunction ia 
placed by the complainant is that the assessment contravenes 
section 5219, Eevised Statutes of the United States, which 
prohibits the taxation of shares in national banks at a greater 
rate than is assessed upon other moneyed capital in the 
hands of individual citizens of the state. The assessment 
■was made under the provisions of chapter 596 of the Laws 
of New York of 1880, prescribing a system for the taxation of 
banks and moneyed capital invested in the business of bank- 
ing. By another act of the same year (chapter 542, Laws 
1880) ail corporations except banks, life insurance compa- 
nies, and manufaoturing companies are taxable upon their 
dividends, when the dividends declared during the year 
amount to 6 per centum or more; or when there are no 
dividends, or the dividends are less than 6 per centum, then 
the tax is to be assessed upon a valuation of their capital 
stock, made by the comptroller of the state in a mode pre- 
scribed by the act. Section 8 of this act exempts the cap- 
ital stock and personal property of thèse corporations from 
other assessment or taxation. 

It is claimed for the complainant that this latter act, 
respecting the taxation of corporations, subjects them to a 
moderate taxation, and exempts their stoçkholders from any 
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other taxation upon their stock and personal property in 
such corporations, while the act for the taxation of banks 
provides for a tax upon the shareholders, and an assesement 
on the value of the shares, ànd its opération is to impose a 
much heavier tax ; and the bill allèges that the stockholders 
of the complainant are now taxed under that act at the rate 
of $3.60 on the par value of their shares, making the tax of 
ail the stockholders of the bank the sum of $9,191, while 
under the gênerai act the tax of ail the stockholders would be 
but $450. 

The national banking act permits the shares in any 
national bank to be inoluded in the valuation of the personal 
property of the owner of such shares for the purposes of tax- 
ation under the laws of the state where the bank is loeated, 
but grants this right of taxation subject to the restriction 
that -the taxation "shall not be at a greater rate than is 
assessed upon other moneyed capital in the hands of indi- 
vidual citizens of such state;" and the true construction 
of this restriction is that it prohibits an assessment based 
upon a valyation which discriminâtes unfairly against bank 
shares, and is not merely intended to secure equality in the 
rate of the tax after the assessment bas been made. People 
V. Weaver, 100 TJ. S. 539, If, therefore, the laws of this 
state prescribe one mode of assessment for the moneyed 
capital of individuals invested in ordinary corporations and 
joint-stock companies, and another for that invested in 
national banks, the practical resuit of which is to impose a 
higher assessment and heavier tax upon the latter, thèse 
laws are encountered by the restriction upon the taxing 
power of the state which the laws of the United States bave 
prescribed. But I am of opinion that the complainant can- 
not prevail upon this theory, and that shareholders in na- 
tional banks are not subjected to a discrimination or rule of 
assessment which does not obtain as to stockholders in other 
corporations, because the act for the taxation of corporations 
generally does not exempt individuals from assessment or 
taxation upon their personal property or moneyed capital 
invested in the shares of such corporations. This act exempts 
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only the capital stock and personal property of sucli corpo- 
rations and joint-stock coinpanies from assessment or tax- 
ation. 

Tbere, is a wide différence, for the pnrppses of taxation, 
between the capital stock and personal property of a corpora- 
tion, and the shares held by the several stockholders. Capital 
stock and shares therein are distinct species of property — as 
distinct as real estate and the mortgage by which it may be 
encumbered. The corporation and its capital and property 
are one thing; the stockholders and their property in its shares 
quite another. The corporation bas the légal title and right 
of disposition of ail the corporate property, subject to the 
conditions of its charter. The stockholders' right is to enjoy 
a proportionate part of the profits, or upon dissolution of the 
corporation a proportionate part of the assets after paymënt 
of debts. This is a distinct, independent interest Or prop- 
erty held by the shareholder, like any other property that may 
belong to him. It is this interest which the national banking 
act has left subject to taxation by the states, while the 
states are denied the power to tax the capital stock of the 
banking association. It probably would not hâve been within 
the constitutional powër of eongress to permit the states to 
tax the capital stock of the banks. But no one doubts the 
authority of eongress to permit the states to tax the shares of 
the stookholder. And because property of shareholders in 
shares, and the property of the corporation in its capital, are 
distinct property interests, both may be taxed. Van Allen v. 
The Assessors, 3 Wall. 573; The Delaware R. E. Tax, 18 Wall. 
206 ; Farrington v. Tennessee, 95 U. S. 679. As both may be 
taxed, both may be exempted from taxation by législative 
authority ; but one is not exempted by the exemption of the 
other. 

This construction of the exempting clause is consistent not 
only with the language used, but is consonant with the gên- 
erai scheme of the act as evinced by its several provisions. 
The first section, which prescribes the method by which the 
basis of the assessment shall be furnished by of&cers of cor- 
portions, enjoins the duty upon the oÊBcers of corporations 
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liable to be taxed upon their "capital stock." In the third 
section of the act, preseribing the rate of the tax, the tax is 
assessed upon the capital stock of the corporation. There is 
nothing in the act to indicate that any other subject of taxa- 
tion than capital stock of corporations was within the con- 
templation of the législature. The exemption must not be 
construed to extend to a différent subject and to a distinct 
species of property. The complainant must, therefore, fail 
upon this branch of its case. It relies, however, on the ad- 
ditional ground that the assessment in question is void be- 
cause the assessors hâve failed to comply with the require- 
ments of the local statute regulating their proceedings. Act 
of March 23, 1850. This act makes it the duty of the board 
of assessors of the city of Albany, between the third Tuesday 
of April and first day of September in every year, to ascertain 
the names of ail the taxable inhabitants in the several wards 
of the city, and also of ail the taxable real and personal 
property within the same, and to prépare an assessment 
roU for each ward. This roll is to contain four columns, in 
the first af which the names of the taxable inhabitants are 
to be set down, and opposite each name in the second column 
a brief description of his^ taxable real estate; in the third 
column the value of such real estate, and in the fourth col- 
umn the value of his personal property after deducting just 
debts, etc. The act also makes it the duty of the board of 
assessors to complète this roll on or before the first day of 
September in each year, and then forthwith to cause notices 
to be published in three of the public newspapers of the city 
for 20 days, specifying a day at the expiration of the 20 days 
when the assessors are to meet and remain in session five 
days for the purpose of reviewing their assessments on the 
application of any person aggrieved. 

It is made to appear that none of the shareholders of the 
complainant who were assessed for personal property on ac- 
count of their shares of stock in the complainant were named 
in the roll prepared by the assessors, except one who was 
assessed for $5,000 personal property, and another who was 
assessed upon real estate ; but that a separate list was kopt 
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by the aasessors showing the names of ail the stockholders 
of the complainant, (including the one assessed for $5,000,) 
the number of shares held by each stockbolder, and the as- 
sessable value of his shares. This list was prepared for the 
use of the assessorj by the officers of the complainant. It 
further appears that after the five days had expired for the 
review of assessments the roll was copied into a book, and 
the names of the shareholders of the complainant were tran- 
Bcribed from this list and inserted in the first column, with 
the assessable value of their shares opposite, in the fourth 
column. During the five days some of the shareholders of 
the complainant treated the list as an assessment, and had 
their assessments reduced by déductions on account of debts, 
etc., and among them was one of the officers of the com- 
plainant. It is fair to infer, from the facts stated in the 
defendant's af&davits, that the board of assessors regàrded 
the list thus kept by them as part of the assessment roll, 
although it was not physically annexed to the roll, and sup- 
posed it was a substantial compliance with the law, and would 
afford to the shareholders of the complainant notice of an 
assessment, and an opportunity for review and correction. It 
is also fair to infer from the facts exhibited, and in the 
absence of any allégations to the contrary on the part of the 
complainant, that the oJB&cers of the complainant and its sev- 
eral shareholders understood that this list was kept by the 
assessors, and regàrded by them as part of the assessment 
roll, for the purposes of an assessment against the sharehold- 
ers. It was not a literal nor a substantial compliance with 
the statute. Undoubtedly those requirements in statutes 
regulating assessment and taxation, which are designed to 
afford tax payers an opportunity for the examination and 
revision of their assessments, should not be deemed directory 
merely, but essential, The tax payer is not to be condemned 
without a hearing, and the précautions prescribed to give him 
&n effectuai opportunity to be heard should receive strict con- 
struction in his favor. Thèse are matters which are of the 
substance of the procédure. A substantial compliance with 
such statutes, in ail matters which are designed for the pro- 
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tection of the tax payer and the préservation of his rights, is a 
condition précèdent to the legality and validity of the tax; 
Westfall V. Preston, 49 N. Y. 349; Clark v. Norton, M. 243, 

■Where, as was the case hère, the formai roU whieh is pre- 
sented for the inspection of the tax payera contains no évi- 
dence of an assessment against an individual, he has a right 
to assume that there is no assessment against him. Neither 
légal duty nor cotûmon sensé requires him to institute further 
inquiries. He has a right to assume that the àssessors hâve 
complied with the law, and that their roU is the colnplete exhibit 
of their officiai action. Hâ is not to suppose that a separate 
list unknown to the law has been regarded by the àssèssots as 
constnictively a part of the roU, when in fact it is not a con- 
stituent part of it. Praetically, as well as theoreticàlly, to 
permit suoh a list to be regarded as the assessment roll would 
be dangerous, and liable to mislead the tax payers and deprive 
them of the opportunity to obtain a revision of their assess- 
ments. 

It will not do to say that it should be sufficient as to a par- 
ticular tax payer when brought to his knowledge. As matter 
of law, either the list is part of the roll or it is not. If it is 
not, it cannot be made so by extrinsic circumstances. 

I am therefore constrained to hold that the assessment 
against the shareholders of the complaina'nt was not merely 
invalid for irregularity, but void, because the àssessors failed 
to observe a^ condition précèdent to their right to assess. 
And this conclusion must resuit in granting the injunction 
asked for. In order, however, that there may be no misap- 
prehension as to the views which lead to this resuit, it is 
proper to say that the right of the complainant to the relief 
stands on s, very différent footing from that of the several 
stockholders who hâve been assessed. If thèse stockholders 
were complainants there would be two sufficient reasons for 
denying them the aid of a court of eqity and the préventive 
remedy of an injunction. Courts of equity are always reluc- 
tant to interfère with the collection of stàte taxes by the 
officers entrusted with that duty, and bave almost uniformly 
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refused to do so when the case made resta solely on the ille- 
gality of the tax. As is ruled in Dows v. City qf Chicago, 1 1 
Wall. 108, "there must exist in addition spécial circum- 
stances, bringing the case under some recognized head of 
equity jurisdiction, such as that the enforcement of the tax 
would lead to a multipllcity of suits or produce irréparable 
injury," etc., etc. Upon this considération the stockbolders 
would not be entitled to an injunction. But there is another 
ground upon which such relief would be refused them. In 
dealing with the rights of parties to resist taxation, courts of 
equity proceed upon considérations quite unknown to courts 
of law, and hold not only that it must appear the tax is one 
unlawfuUy imposed, but also one that justice and good con- 
science do not require the party to pay. 

An illustration in point is, found in Mitchell y. Com'rs of 
Leavenworth, 91 U. S. 206, where a complainant had con- 
verted his cash or deposit into United States notes before the 
day of listing taxes, in order to escape taxation, and being 
taxed, notwithstanding, the court held that although the tax 
was illégal, it would not, while sitting as a court of equity, use 
its extraordinary powers to assist him in a scheme to escape 
taxation, and dismissed the bill. In the présent case I am 
unable to doubt that the stockbolders understood that the 
assessors intended to assess their stock,, and had made an 
ruformal assessment roll for that purpose. The statute 
required the complainant to deliver a list for the use of the 
assessors, and required the assessors to assess the share- 
holders in the ward where the bank was located ; and it is 
not alleged in the bill or affidavits that a single stookholder 
was ignorant that he was assessed, or was in any way misled 
because the assessment was indioated upon a list and not 
upon the common roll. In short, it is not claimed that any 
shareholder was actually prejudiced by the failure of the 
assessors to conform to the strict requirements of the statute. 
Purthermore, it is stated in defendant's affidavits that the 
mode adopted by the assessors of keeping a separate list for 
the assessment of bank shareholders was publicly known, 
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and was the same which h ad Leen followed ty the assessors 
for the city of Albany for many years, and -was followed gen- 
erally by assessors throughout the state. 

Such being the facts, it must be assumed that the stock- 
holders of the complainant preferred, instead of contesting 
the justice or equity of the assessment by seeking to hâve 
it reviewed and corrected, to rely upon their strict légal 
rights. I do not mean to impugn the personal good faith of 
the stoekholders. Doubtless they believed that the law 
under which the assessment was made was in conflict with 
the a.ct of congress, and that any assessment would be vbid 
for the reasons urged as the first ground for an injunction. 
But, as has been shown, that ground was not tenable, and if 
the stoekholders were now seeking aid in equity because the 
assessors failed to give them the notice of the assèsssment 
i-equired by law, they would be defeated upon the ground 
that as they were not in fact misled, and not unjustly as- 
sessed, they should be held to their strict légal rights, and not 
entitled to the intervention of a court of equity, They would, 
therefore, be relegated to their remedy at law. 

But the rights of the complainant rest upon another foot- 
ing. It is required, as has been stated, to withhold dividends 
from its shareholders to such estent as may be necessary to 
pay any taxes assessed against them. Some of its share- 
holders appeared before the board of assessors and were 
relieved from assessment. Many other shareholders did not 
attempt to be relieved, but now fall back upon their right to 
insist that the tax is illégal, and refuse to permit the com- 
plainant to retain their dividends. The complainant is thus 
exposed to a paultiplicity of suits by thèse stoekholders. If 
it pays over the dividends, the shares of many of its stoek- 
holders may be seized and exposéd to sale. If the complain- 
ant transfers the stock to purchasers, it does so at the péril of 
maintaining the legality of the sale. On the other hand, if 
it refuses to pay the dividends to the shareholders, and re- 
sists their suits, the burden and expense of the litigation will 
fall upon those stoekholders who hâve been relieved of their 
assessments as well as upon the others, The case, therefcore, 
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is one where the court must intervene to prevent a multi- 
plicity of suits. Cummings y. Nat. Bank, 101 U. S. 157; 
Nat. Alhany Ex. Bank v. Hills, 5 Fed. Rep. 248. 

The défendant insista that the complainant should resort 
to a certiorari for redress, under chapter 269 of the Laws of 
New York of 1880. If the assessment hère were bne against 
the bank, that act would afFord a convenient remedy, and it 
might be urged that the complainant has an adéquate remedy 
at law. But as the assessment is not against the bank, I 
cannot see how the act applies to the présent case. 

Au injunctiou is granted. 



Texas Express Co. », Texas & Pacifio Et. Co, 

Texas Express Co. v. International & Great ^oûthers 

E. Co. 

(Oireuit •Court, N.B. Texas. Marcli 22, 1881.) 

l. KaILBOADS— EXPHESS COMPANIBS— DlSCKIMINATION— CONTKACT. 

A contract to furnish daily such an excessive and unnecessary 
amount of space, in the cara of a railroad company, for the transpor- 
tation of the express matter of any one person or corporation, as will 
disable such railroad from serving others equally entitled to be served 
in the same mauner, is illégal and void. 

i. Bamb— Samb — Same— Same. 

Such a contract must be so framed aa to adjust the rate of compen- 
sation to the number of persons and quantity (and perhaps quality) 
of matter transportcd, and to the length of the haul, and so as not to 
discriminate in favor of one or more companies or perspns doing an 
express business against another or others engaged in a similar busi- 
nèaa. 

i. Rhasonable Maximum Rates — Express Matteb — Tex. Rev. St. 
AKT8. 4256, 4257. 

Articles 4256 and 4257 of the Texas Revised Statutes, " establish- 
ing reasonable maximum rates of charges for the transportation of 
passengers and freight on raiiroads," provide, inter alia, as follows: 

"Art. 4256. No railroad company shàll demand or receive for trans- 
porting a passenger over its Une of road esceeding flve cents for each 
mile or fraction of a mile itmay transport such passenger." * * * 

"Art. 4257. Railroad companies may charge and receive not exceed- 
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ing the rate of 50 cents per hundred poùnds per hurdred miles for the 
transportation of f reight over thelr roads, but the chargea foi* trans- 
portation on each class or kind of freight shall be unif orm, and no 
unjust discriminations in the rates or charges for the transportation 
of any freights shall be made against any person or place, on any rail- 
road in this state : * * * provided, that when the distance from 
the place of shipment to the point of destination of any freight is SO 
miles or less, a charge not exceeding 30 cents per hundred pounds 
may be made for the transportation thereof." 

Held, that thèse statutory provisions were not inténded to flx the 
reasonable maximum rates of charges for the transportation of the 
messengers and freight of express companies.— [Ed. 

In Equity. 

F. E. Whitfiéld and White é Plowman, for the express corn' 
pany. 

J. A. Baker and Welborn, Leake â Henry, for the railrôads. 

McCoBMicK, D. J. The complainant in thèse bills, after 
setting ont its corporate existence, citizenship, and powers, 
and the customary and well-known usages of its business, 
and the nature bf the trade done by express companies and 
by the complainant company, and also setting eut the cor- 
porate existence, citizenship, powers, and duties of the de- 
fendant corporations, shows in substance that the complain- 
ant has for a number ôf years past, and up to the présentation 
of its bill, been doing business on the Unes of the défendants* 
railrôads under contracts made and modi'fied frôm time to 
time by thé respective parties, and that reeently hoth défend- 
ant corporations hâve given the complainant such notices 
(set out in the bill) as indicate a détermination on the part 
of said défendants to terminate the contracts ùpon whicb 
complainant has been and is doing business on said lines; 
and plaintiff avers that in giving said notices said défendants 
had in view to lay a foundation for the éjection of eomplain- 
ant's express business from said railways, claiming and in- 
tending to assert thé right in défendants to do the express 
business thereon themselves, or, excluding ail other express 
companies, make an exclusive contract with one only. 

Complainant shows thè estent and irréparable injury that 
would resuit to it from such action as the défendants' conduct 
is averrèd to threaten, and prays in substance and with 
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ample détail that the défendants may be decreed to permit 
the continuance of complainant's business on the lines of 
Refendants' roads witbout molestation or hinderance, and on 
such reasonable terms as do net exceed the rates prescribed 
by the laws of Texas, and do not exceed the rates upon which 
cther express matter is transported by the défendants, and 
upon the same trains upon which other express matter is 
transported; praying, aiso, that the défendants, their agents, 
officers, and servants be perpetually enjoined from refasing 
the complainant the facilities now enjoyed by the complain- 
ant in the conduct of its business on défendants' roads, and 
from excluding any of its express matter or messengers from 
défendants' dépôts, trains, and cars, and from refusing to 
receive and transport, as the défendants are now doing, the 
express matter and messengers of the plaintiff, and from 
demani^ing from plaintiff, as a condition of shipment, the 
inspeiçtion of the contents of its packages, and from demand- 
ing from plaintiff a higher rate upon packed parcels, saf es, 
and qhests than upon other freights of like weight or bulk, 
or chargiiig for the transportation of its express matter other- 
wise than upon the weight thereof, or from ptherwise charging. 
a proportionally higher rate upon sniall than upon large pack- 
ages, or from disçriminating against plaintiff, (in particulars 
exhaustively stat§d,) or in any manner disturbing the business 
of plaintiff in its relations to défendants, ,so long as plaintiff 
shall pay therefor a reasonable compenfetion, not exceeding 
the rates prescribed in articles 4256 and 4257 of tho Eevised 
Statutes of the state of Texas. 

Plaintiff also prays for a disoovery, from the officers of the 
roads named and made défendants in the bills, by which the 
terms and conditions of any contract with the Pacific Express 
Company, or with any other company or persons, if any such 
exist, by and between said défendants and said Pacific Ex- 
press Company, or other person or company, for the trans- 
portation of express matter. Plaintiff also prays for a pro- 
visional or preliminary injunction, to remain in force pending 
this suit, etc. 

On the first of March, 1881, I made an order in each case 
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directing the défendants, after service, to show cause before 
me at Dallas, on the sixteenth of March, why the provisional 
injunction asked should not issue; and that, in the mean- 
time, the plaintiff should not be interrupted or discriminated 
against in its said business on the lines of said défendants' 
roads. 

The issues bemg largely issues of law, and hardly aflfected 
appreciably by the slight diflferences in certain particulars 
of fact, both cases hâve been heard as one, neither of the 
défendants putting in an answer, as such, but submitting 
affidavits by the officers of the respective défendant railroads 
in the form of an answer, the officers of whom discovery was 
asked making full discovery as asked. The plaintifif bas 
also submitted affidavits of C. T. Campbell, superintendent 
of plaintilï's business in Texas, in support of plaintiff's bill. 

From the défendants' affidavits it appears that the défend- 
ants disclaim ail right to eject the plaintifif from the lines of 
their respective roads, and deny entertaining any intention 
to discrimmate against plaintiff. They exhibit fuUy con- 
tracts lately entered into by said roads resï)ectively with the 
Pacific Express Company, and each of défendants' railrbad 
companies testifies to its willingness to extend the same 
facilities and terms to the plaintifif, or any other express Com- 
pany, that their contract with the said Pacific Express 
Company engages them to extend to it. <' 

From the contracta exhibited it appears that the Interna- 
tional & Great Northern Eailroad has engaged with the Pa- 
cific Express Company "to fumish said Pacifie Express Com- 
pany space in its baggage or express cars, to be hauled on 
passenger trains between Longview and San Antonio, for 
4,500 pounds of through freight, each way, each day that a 
train is run; and between Palestine and Houston for 2,500 
poupds of through freight, each way, each day that a train 
is run; and for one agent or messenger, who shall hâve 
charge of the express matter, and a safe for money and val- 
uable packages, — for which the Pacific Express Company 
engages to pay $150 for each and every day that a passenger 
train is run, and one-half first-class passenger fare for its 
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agents or messengers. The Pacific Express Company en- 
gages to pay for any excess of weight one and one-half of the 
local first-claes freight rates between the points carried, as 
par the freight tariff of said railroad in use at the time ; and, 
in case of any deficiency in the through freight on any day, 
the Pacific Express Company is allowed to add enough way 
freight, figured at one and one-half the local (railroad) freight 
rates, to make up the deficiency." ■ 

The Texas & Pacific Railway Company, in its contract with 
the Pacifie Express Company, permits said Pacific Express 
Company to do a gênerai express business over ail the Unes 
of said Texas & Pacific Eailway Company 's road, as now com- 
pleted, or as may hereafter be built, owned, or controUed; 
and, besides other things not necessary to mention, agrées to 
fumish said Pacific Express Company suffioient space in its 
baggage or express cars, on ail passenger trains, for the trans- 
portation of goods, merchandise, safes, and messengers of 
said Pacific Express Company ; and the Pacific Express Com- 
pany agrées to pay one-half first-class passenger fare for the 
transportation of the messengers and the messengers' safes, 
and the following rates for the transportation of merchandise, 
packages, and other express matter; namely, for distances 
under 15 miles, 30 cents per cwt. ; graduating rates for the 
différent distances up to over 450 and less than 500 miles, 
which last are charged at $1.90 per cwt.; "it being under- 
stood and agreed that the payments for such transportation 
of merchandise, exclusive of messengers' fare, are to be not 
less than $150 per day, without regard to the amount trans- 
ported, for each and every day a passenger train is run for 
the lines as now completed,^ — the fixed amount to be paid as 
the Unes of said railway companies are extended, to be agreed 
upon from time tO time by the parties to this agreement." 

It clearly appears from défendants' afiBdavits, as presenjed 
and discussed by défendants' counsel, that, by being willing 
and offering to furnish plaintiff and other express companies 
thé same facilities on equal terms withthe Pacific Express 
Company, said défendants' railroads embrace, in the terms 
tney thus profess to offer, the payment, by any express com- 
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pany doing business on any portion of their respective lines, 
of the Jixed daily sum of at least $150 for each day a passen- 
ger train is run, and one-half first-class passenger fare for 
the whole length of their respective lines, each vray, (or one 
full first-class passenger fare fo* the whole length of their 
respective lines,) each day a passenger train is run for said 
company's messenger, without regard to the amount of the 
express matter said express company may wish haulèd, or 
the length of the Une over vehich said express company may 
désire to carry on its business. The lines of each of défend- 
ants' roads, now open to business, measure, in the aggregate, 
respectively, about 600 miles. First-class passenger fare is 
limited in this state, and is now charged at the rate of five 
cents per mile. Thèse contracts, therefore, when analyzed, 
mean the same thing, in the oontroUing point: that the Pa-- 
cific Express Company shall pay each of the défendant rail- 
road companies at least $180 each day that a passenger train 
is run; and the équality of facilities and terms offered to ail 
other persons or companies doing an express business iS' 
that you can use ail or any portions of our lines for the trans- ■ 
portation of your express matter, provided that you, and each 
of you, pay us $180 a day, without regard to the weight, 
bulk, or quality of the matter we haul for you, or the length 
of the haul. 

It is not at ail diffioult to comprehend that this is a speoies 
of équality that cannot fail to prove satisfactory to the minds 
of the management of thèse railroads,_and that the degree of 
such satisfaction will be materially heightened by every addi- . 
tion to the number of persons or express companies doing a.n 
express business that accept and share thèse equal terms. . 

This contract with the Pacific Express Company by the" 
Texas & Pacific Eailroad Company appears to be the first 
fruits of "an avowed policy of his co-defendant (I quote the 
language of the vice-président of the company) for sôme 
months past, as soon as it could be done, to encourage com^ ' 
pétition in the carryiùg of express matter, sô that the wants 
of the people could be met at cheaper rates than those which 
hâve heretofore prevailed." > ,' ; : 
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That this speeies of equality would probably be so attract- 
ive to persons or companies doing an express business as to 
arouse their activity in competing for express business to be 
done on thèse lines, is not so apparent to my mind, and the 
ability, expérience, and gravity of the very learned and skil- 
ful counsel appearing for the défendants were not equal to the 
présentation of that view of the case. It was, therefore, con- 
tended, as it bas been contended in cases presented to other 
judges during the past year, (with which the courts and the 
légal profession hâve become somewhat familiar,) that the 
certainty of having dispatch -was a necessary élément of the 
express business; that this eould only be secured by having 
always a snfficiency of room; that as each express company 
would want ail the business if it could get it, and as one 
might Bucceed in getting it ail, that to insure always having 
room, each had to contract for ail the room its business on 
any one day might need, and hence had to contract for room 
equal to something more than the average daily haul of such 
matter, and that the express business, and not the railroad 
company, should bear the burden of the dead hauls neces- 
sary to secure at ail times this ample supply of room. And 
further, as to thèse cases, it was urged that the plaintiff, by 
its bill, showed that it was in possession of the express busi- 
ness on thèse lines j that it had an established réputation ; that 
it had the good will of such business on those routes, with 
trained messengers and other servants known to the public 
and trusted by the public along said routes, with ail the ap- 
pliances for doing ail of said business as it had done for many 
years ; and that, this being so, whatever other express com- 
panies might sufifer by . any supposed inequality in such 
terms, the plaintiff could not complain ; that if the Pacific 
Express Company — a Etranger, with no présent run of busi- 
ness, and none of thèse éléments conducive to procuring 
and transacting such business — could afford to make such a 
contract, surely the plaintiff could very much better afford it ; 
that if there was any inequality it would manifestly work most 
strongly in favor of that express company which already was 
in possession of the trade. 
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It is not questioned that dispatch is one of the vital élé- 
ments in the express business, and I do not question that for 
the convenience of both parties an express company may 
contract with a railroad company for suoh room daily, on 
passenger or other fast trains, as the railroad can furnish, 
without thereby excluding or discriminating against any 
other company or person doing an express business. This 
question of daily room for any one express company is, how- 
ever, a subject of concern chiefly to the express company ; the 
railroad company being only charged in its duty, as an exclu- 
sive cr.rrier on a public highway, to study and ascertain the 
current volume of express business offering, and likely to 
ofiFer, and provide adéquate and reasonable accommodation 
for that business by whatever other agency or agencies, com- 
pany, or person, one or more, such express business is done,and 
solicits transportation ; and it is by no means clear to my mind 
that the f urnishing of one company any reasonable amount of 
room for adéquate compensation would disable or embarras» 
the railroad company, so as to prevent the railroad from provid- 
ing adéquate transportation for other parties equally entitled to 
hâve their matter transported; or, if such be the case, and 
it is conceded, as I believe it is in the arguments and affida- 
vits in this case, that the défendants are bound to transport 
on equal terms for ail persons or companies doing an express 
business, then I hâve no doubt that such a contract for daily 
room to any one person as disables the railroad from serving 
others equally entitled to be served, is as to ail such other 
persons or companies illégal and void. 

It appears from the affidavit of plaintiff's snperintendent, 
C. T. Campbell, that the volume of the express business act- 
ually done over the lines of the International & Great North- 
ern Eailroad last year (a year, he says, of unexampled activ- 
ity in this as in ail other trade) did not exceed an average 
daily haul of 1,985 pounds, and with said roads, as extended, 
the business of the current year will not be more than 10 per 
cent, greater in weight of express matter to be transported on 
said lines than it was last year. To one not an expert in ail 
the niceties of railroad management it would more readily 

v.6,no.5— 28 
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appear that, to contract witb competing express companies 
that each should hâve each day room sufScient to carry 
nearly double the average daily haul, for ail parties, over the 
road of express matter, if the contract on the part of the rail- 
road was actually so carried out as to sequester from the use 
of ail others the room engaged to each, might soon and seri- 
ously trench upon the other intereats and duties of the rail- 
road. Nor does the suggestion that the plaintiff is in pos- 
session of the express business, and therefore in no situation 
to complain, strike me with force in the direction intended. 
On the contrary, in my judgment the admitted facts in référ- 
ence to the plaintiJBf's présent relations to the express busi- 
ness, along the lines of défendants' roads, tend rather to chal- 
lenge criticism of the proposition, that, by thèse contracts 
with the Pacific Express Company, thèse railroads are pursu- 
ing a policy to encourage compétition in the carriage of ex- 
press matter, so that the wants of the public can be met at 
cheaper rates than those which bave heretofore prevailed. 

Not denying or questioning the right of the railroad to con- 
tract with any express company for adéquate room daily for 
such an amount of express matter as it actually bas from 
day to day, so long as such contract does not disable such 
railroad from granting equal daily facilities to any other 
express company soliciting the samè accommodations on the 
same terms, and so long as ail of such contracts shall not 
disable such roads from furnishing adéquate accommodations, 
in their due turn, to other companies or persons doing an 
express business and soliciting transportation for express 
matter, I àm clearly of opinion that said railroad companies, 
•wben they do so contract, must so frame their contracts as 
to adjust the rate of compensation to the number of persons 
and quantity (and perhaps quality) of matter transported, and 
to the length of haul, and so as not to discriminate in favor 
of one or more companies or persons doing an express busi- 
ness against another or others engaged in a similar business. 

As to the amount or rate of compensation, the plaintiff 
contends that such rates cannot exceed five cents per mile 
for the transportation of its messensers, and 5U cents per hun- 
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dred pounds per hundred miles for transportation of its express 
matter, and relies upon articles 4256 and 4257 of the Texas 
Eevised Statutes to support this contention. This proposi- 
tion of the plaintiff, considered in connection with the plain» 
tiff's undisputed daim to hâve express matter hauled on pas- 
senger and other fast trains, and in the manner customary 
in hauling suchmatter, was denounced by the vice -président 
of the Texas & Pacific Eailway Company, in his oral argu- 
ment, as a proposition "too impudent" and "too bald" to be 
entertained by any court, or to permit the offering upon it of 
any argument to any court. His counsel, however, did 
argue this proposition elaborately, candidly, and with much 
force. 

The provisions of the statutes upon which the plaintiff 
relies are the f oUowing : 

Art. 4256. "No railroad company shall demand or receive 
for transporting a passenger over its line of road exceeding 
five cents for each mile or fraction of a mile it may transport 
Buch passenger. « • » 

Art. 4257. "Eailroad coropanies may charge and receive 
not exceeding the rate of 50 cents per hundred pounds per 
hundred miles for the transportation of freight over their 
roads, but the charges for transportation on each claes or 
kind of freight shall be uniform, and no unjust discrimina- 
tions in the rates or charges for the transportation of any 
freights shall be made against any person or place, on any 
railroad in this state: * * * provided, that when the 
distance from the place of shipment to the point of destina- 
tion of any freights is 50 miles or less, a charge not exceeding 
30 cents per hundred pounds may be made for the transporta- 
tion thereof," 

The correct construction of thèse provisions, and how far 
they effect the issue between thèse parties, is not free from dif- 
ficulty. , There is no literal exception in the statutes taking 
express matter ont of its gênerai terms used to embrace ail 
commodities hauled by railroads. The only exception made 
in the statutes in direct and explicit terms is in référence to the 
mails of the United States, which are to be carried on such 



436 PEDEEAL EBPOBTEB. 

trains as tlie proper authorities of the post-office department 
may require, and for such compensation as may be agreed 
on between the parties ; or, in case they cannot agrée, then 
at rates fixed by certain commissioners, at not less, -when 
carried on passenger trains, than the rate for transporting 
an equal weight of matter on ordinary merchandise trains, 
with provisions for compensation for car, extra speed, etc. 
Article 4235. 

The législature had full and minute Knowledge of the ex- 
istence and extent and manner of conducting the express 
business of the country, and was mindful to impose on every 
person, firm, or association of persons doing an express busi- 
ness in this state an annual tax of $750. Article 4665. The 
législature, at least equally with the courts, had knowledge 
that express matter was carried in a particular manner on 
passenger and other fast trains, and not received, receipted 
for, or taken charge of by any of the servants of the railroad 
corporations. The législature had knowledge also that this 
business, as to the compensation to the railroads therefor, 
had ever been and continued to be regniated by spécial con- 
traets between the railroad companies and the express com- 
panies. Express matter is nowhere in any way specially 
mentioned in the statute. It is not provided that such mat- 
ter shall be carried on other trains than ordinary marchan- 
dise trains, 

It is, perhaps, true that the terms of the statute do neces- 
sarily include ail matter received by the railroads and trans- 
ported in the care of its servants, without regard to the quality 
of the matter or the train upon which it is carried. A rail- 
road Company could not, perhaps, reeeive a hundred pounds 
of fresh oysters in the shell at Galveston, and haul the same 
to Dallas, and (because its servants called it "express freight," 
and consented to haul it in a baggage car attached to a pas- 
senger train) charge môre than 50 cents per hundred miles 
for the haul. 

Upon a careful considération of ail the provisions of the 
Texas statutes bearing upon the subjeot, the inclination of 
my mind is to the opinion that it was not the intention of 
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the législature, in the législation already had upon the sub- 
ject of "establishing reasonable maximum rates of charges 
for the transportation of passengers and freight on railroads," 
to provide such maximum rates for the character of carriage 
claimed by the plaintiff. I therefore hold that there is no 
Texas statnte reaching and governing the subjeot of thèse 
rates. If it is practicable to define express matter with rea- 
sonable certainty, and to fix by law maximum rates for its 
carriage, it is most clearly not within the province of the 
judicial department ot the government to do this. When 
and how far it may become necessary or expédient to do so 
must be left to the législature to détermine and déclare ; and 
until the législature does so provide, the parties hereto, and 
ail others similarly circumstaneed, must be remitted to their 
right and power to contract in référence to the compensation 
for such service, subject to the limitations placed upon de- 
fendants by their duties as exclusive public carriers on pub- 
lic highways, that their terms for carrying shall be reason- 
able, and such as in volve no unjùst discrimination; to be 
determined in each partioular caseby.thô agreement of the 
parties in interest, and in case pf their failing to agreç, to be 
determined by the proper court on full stateraent and proof; 
of the particular case. 

In thèse cases a provisional injunction will be granted 
restraining the défendants as prayed in the bills, excepi as to 
the rate of compensation, and limiting that to such compen- 
sation as the parties may agrée upon as being reasonable and 
not unjustly discriminating; or, in case of their failure to. 
agrée, requiring the parties to make such further application 
to the court as they may be advised is necessary, to enable 
the court to fix what is and shall be reasonable compensation 
in référence to the particular matters about which they are 
80 unable to agrée. 
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HowE Machine Co. v. Claysouen and others. 
(Circuit Court, W. D. Michigan, 8. D. February 16, 1881.) 

1. FBAXIDUIiBNT CONVETANCE — QUESTION OP FaCÏ— MlCHIGAN STATUTS. 

The question whether a conveyaace is made with intent to defraud 
ereditors is, in the first instance, a question of fact, under the îlichi- 
gan statute. 

2. Bame— Rebekvation of Secret Benbfit. 

The réservation, therefore, of a secret beneflt, upon the exécution of 
an absolute conveyance, does net neceasarily render such conveyance 
fraudulent aa to ereditors. 
S. Same— Same. 

The land, however, may be chargea in equity with the beneflt re- 
served. 
4. Same— BoTîA Fidb Pubchabeb. 

The fraudulent mtent of the grantor cannot afleot a bmafide pur- 
chaser without notice. — | Ed. 

In Equity. 

Albert H. Standish, for cotnplainant. 

Edwin Bacon, for défendant. 

WiTHEY, D. J, Défendant Thomas K. Claybourn became 
surety in a bond for onô Abel to the plaintifif, in 18Î3, for 
$3,000. In March, 1879, complainant obtained judgment on 
the bond against the makers, issued exécution, and levied, 
May 8, 1879, upon 160 acres of land as Claybourn's. In 
December, 1877, this property was conveyed by Thomas K. 
to his son, Wilson A. Claybourn, by warranty deed, for the 
expressed considération of $4,000. On the same day the lat- 
ter executed a bond to Thomas K. and Ann Claybourn, his 
wife, in the penalty of $6,000, for their support during their 
lives. The condition recited that a conveyance of land had 
been made under an agreement by Wilson A. to support his 
father and mother. The wife of Thomas K. did not join in 
the conveyance. The lands eonstituted the farm of the 
grantor on which he resided. Graham is made a défendant 
as mortgagee, Wilson A. having executed to him a mortgage 
on the farm, March 1, 1878, to secure payment of $1,600, 
money borrowed. 



HOWE MACHINE 00, V. CliAYBOURN. 439 

The bill in this case is filed in aid of the exécution, and 
to have the deed to Wilson A. declared void as against the 
creditors of Thomas K. Ciayboum. The proofs show that at 
the time of the conveyance the personal property on the 
farm belonging to Thomas K. was also conveyed ; and that 
the transfers and bond for support were in pursuance of a 
verbal agreement between the f ather and son, by whieh the son^ 
in addition to supporting bis f ather and mother, was to pay 
certain of the father's debts, including $1,817 of indebtedness 
to himself, which he was to and did surrender. Thomas K. 
was insolvent at the time of the conveyance to Wilson A., 
but the latter had no knowledge of that fact, and did not 
know of the liability of Thomas K. to complainant upon 
Abel's bond. If there had been no such indebtedness to 
complainant, Thomas K. had property more than sufficient 
to pay ail of his liabilities. 

The 40 acres on which Thomas K. Ciayboum and his wife 
resided, worth $1,500, was exempt as a homestead, and 
as the deed was not executed by the wife of Thomas K-, it 
was void as to such homestead. The amount of Thomas 
K.'s debts. which Wilson A. was to pay, including those 
owing to himself, amounted to about $4,000, of which he 
paid about $2,800 prior to any notice of the existence of 
complainant's claim, and since then he bas paid nearly ail 
the balance. 

It is manifest that Thomas K. reserved a secret benefit to 
himself when he conveyed his property to his son. 

The deed stated the considération received to be $4,000 ; 
but a further considération not expressed was the support 
which the grantor and wife were to receive from the grantee, — 
a benefit reserved to the grantor, and not disclosed by the 
conveyance. The value of the real estate described in the 
deed of conveyance was $6,400, and of the personal property 
$160. There is, however, no testimony, save the transaction 
itself, tending to show that the son knew anything of any 
indebtedness against his father other than such as the son 
agreed to pay. Wilson A. Claybourn testifiea that he knew 
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nothing of, and had not heard of, fais fatHer being surety for 
Abel in the bond to complainant. Complainant is entitled 
to reacb the interest secretly reserved by Thomas K. out of 
the property transferred, but it doea not follow tbat the con- 
veyance is void in favor of creditors under the statutes of this 
state. 

Section 4716, Compiled Laws of Michigan, déclares that 
the question of fraudulent intent shall be deemed a question 
of faot and not of law. Section 4717 provides that the 
statute, declaring every conveyance made with intent to hin- 
der, delay, or defraud creditors or other persons void, shall 
not be construed to impair the title of a purchaser for a val- 
uable considération, unless it shall appear that he had 
previous notice of the fraudulent intent of his grantor, etc. 
The statutes of fraud of Elizabeth hâve been generally con- 
strued in substantial harmony with the laat provision, but 
quite dififerently from the import of the first-mentioned pro- 
vision, which is not contained in the older statutes of fraud. 
The fédéral courts, under the statutes of Elizabeth, hold as a 
matter of légal presumption that a deed made by a debtor, 
which, on its face conveys absolutely, but out of which he 
reserves to himself some interest or benefit, is fraudulent and 
void; and, as the law makes the presumption, the court must 
détermine, as a matter of légal construction, when the pre- 
sumption is rebutted. -Hamilton v. Russell, 1 Grandi, 309, 
316, 

Under the Michigan Statute the question whether a con- 
veyance ie made with intent to defraud creditors is, in the 
first instance, a question of fact; and if aprimafacie case, 
or one which raises a presumption of fraud, is made out, the 
question whether it is rebutted is also a question of fact. 
This case présents a question of the validity or invalidity of 
a deed of conveyance governed and controUed by the laws of 
the state. In a trial at law, the jury, and not the court, 
would hâve to deal with the question of fraud. Sitting in 
equity, the court performa the duties of court and jury. It 
cannot be held in this case, as in Lukins v. Aird, 6 Wall. 78, 
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relied upon by complainant's soliciter, that for a debtor to sell 
his land, convey it by deed without réservations, and yet se- 
cretly reserve to himself a benefit, is f raudulent as a conclu- 
sion of law, without référence to whether, as a matter of fact, 
the grantor and grantee intended to defraud creditors. It is 
the broad language of the court, applied to any such convey- 
ance made by a debtor in failing circumstances, without quali- 
fication, wbich I do not accept or apply in this case. Aocording 
to the language employed by Mr. Justice Davis it would make 
no différence that the grantee purchased without notice of 
his grantor's failing circumstances, or even that he was in- 
debted. It bas been held by that court that a conveyance 
will not be set aside without the élément of bad faith in both 
the grantor and grantee. Cléments y.Moore, 6 Wall. 312; 
Astor V. Wells, 4 Wheat. 466. 

On the part of the grantor there can be no difficulty in 
finding his intention to hâve been fraudulent, either as a con- 
clusion of law or fact in making the conveyance. , But it is 
difficult from the whole proofs to ûk upon the grantee any 
want of good faith, or an intent to hinder, delay, or defraud 
creditors. Provision was made to pay ail debts of Thomas 
K. of which his son had any knowledge. The fact that the 
value of the property transferred, or supposed to be trans- 
ferred, was $2,400 in excess of the considération stated in 
the deed, tends to throw suspicion on the good faith of the 
grantee, but, taken alone, or in connection with the other 
facts, it is not proof of fraud. So also the réservation by 
the grantor of benefits by the bond for support may be a 
badge ôf fraud ; and conveying ail the grantor's property la 
.another fact that awakens suspicion ; but none or ail of them 
are necessarily évidence of fraud on the part of the grantee. 
If he takes title in the belief that the grantor is not indebted, 
or has by the transaction provided for the payment of ail his 
debts, and has no good reason to believe otherwise, no ground 
is seen upon which to find fraudulent intent on the part of 
grantee. 

The criterion by which to reach a conclusion is whether 
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the purpose of the grantee was to aid the grantor in perpe- 
trating a fraud upon his creditors. Did he buy recklessly or 
with guilty knowledge, or, which is the same thing, with such 
knowledge as would put a prudent man upon inquiry? 
Cléments v. Moore, supra. The actual secret intent of the 
grantor, however bad, cannot affect a bona fide purchaser 
without notice. Astor y. Wells, supra; Hollister v. Loitd, 2 
Mich.313. 

Tbe grantor was not reputed to be insolvent. There is 
nothing in the proofs to show that he was put on inquiry, and 
ail debts were understood to be arranged, and therefore there 
can be no presumption either of law or fact that on the 
grantee's part the purchase was with a fraudulent intent. I 
cannot, therefore, set aside the conveyance, but the land may 
be charged with the value of the benefit reserved by Thomas 
K. The statutory homestead, of the value of not more than 
$1,500, did not pass to Wilson A., for the reason already 
stated. The title to the residue of the land did vest in him, 
subject to dower rights. But so much of the purchase price 
of the land as was reserved for the support of Thomas K. and 
his wife, and not paid or satisfied, can be reached by complain- 
ant in this suit. In his behalf, as a créditer at the time of 
the transf er of the property, equity will déclare a lien upon 
the land, subjet to Graham's prior mortgage lien, The case 
will be referred to a master to state and report what portion 
of the purchase price reserved for the benefit of Thomas K. 
and his wife remains unpaid, and on the coming in of the 
report complainant will be entitled to a final decree fixing 
the sum and declaring the lien, with authority to sell, etc. 
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Union Mutual Lifb Insurance Co. «.The University op 
Chicago and others. 

(Circuit Court, N. D. lllimi». March 23, 1881.) 

1. Fedebal ahd State Court— CoNixioTma Jueisdiction— Sbrvicb 

op Process. 

• Where two suits, involving to a great estent the same subject- 
matter, are brought respectively in a state and fédéral court, that 
court TThose process is flrst served obtains jurisdiction oî ail questions 
■which legitimately flow out of the subject-matter of the case. 

2. Same — Same— Same. 

A bill was flled in a state court to restrain the foreclosure of a 
mortgage, and hâve the same set aside and declared void. Subse- 
quently, but on the same day, a bill was flled in a fédéral court for 
the foreclosure of the same mortgage, and charged that the défendant 
was eonspiring with divers persons to defeat a recovery, by denying 
that the said défendant had any authority to exécute such mortgage. 
The process of the fédéral court was served upon the following day, 
before 11 a. m., but the process of the state court was not served until 
af ter 2 p. M. of the same day. Hdd, that the fédéral court had a right 
to go on and décide ail questions which legitimately flowed out of the 
subject-matter of controversy in the case, namely, those affecting 
the existence of the mortgage and the, right of the mortgagor to 
make it, so as to reach a decree, if the case warranted it, which should 
be conclusive upon the mortgagor ; that is to say, which should pre- 
vent the mortgagor from ever setting up any claim or right to the 
property, or any claim whatever that it had pot the right to exécute 
the mortgage. — [Ed. 

Léonard Swett, E. R, Bliss, and J. L. High, for complain- 
ant. 

Charles A. Gregory, for the University of Chicago. 

Decker, Douglas é Kistler, for the Douglas heirs. 

Dbummond, C. J. In 1856, Stephen A. Douglas was the 
owner of a tract of land in the south part of the city, which 
he proposed to convey to certain parties or to a corporation 
for an institution of leaming. A contract was made between 
him and Dr. Burroughs, who represented the institution, on 
the second day of April, 1856. This conveyance was to be 
made on certain conditions which were expressed in the con- 
tract, among which were that there should be a building 
erected on the property, and that a certain amount of money 
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should be contributed. On November 10, 185G, it appears 
that Dr. Burroughs ascertained that he was not able to com- 
ply with the conditions of the grant, and accordingly appli- 
cation was made to Mr. Douglas for the purpose of obtaining 
an extension of the time, during which certain things were to 
be done, — for instance, the laying of the foundation of the 
nniversity, — and accordingly Mr. Douglas then made a mémo- 
randum by which he extended the time for laying the foun- 
dation of the nniversity until the first day of May, and for 
expending the first sum of $25,000 until the first day of 
October, 1857. Ail the other conditions annexed to the grant 
were to remain in fuU force. This clause terminated the 
mémorandum of agreement which was at that time made : 
"This extension of time is granted on the condition and with 
the understanding that the title of said land ehall forever 
remain in said nniversity, for the purposes expressed in said 
agreement, and that no part of the same shall be ever sold or 
alienated, or used for any other purpose whatever." Dr. 
Burroughs transferred ail interest that he had in this con- 
tract, and in this mémorandum, to the trustées of the Uni- 
versity of Chicago; and on the thirtieth day of January, 
1857, the législature of this state passed an act incorporating 
the nniversity, and on August 13, 1858, Mr. Douglas con- 
veyed the land, which was the subject of the contract between 
him and Dr. Burroughs, to the board of trustées of the Uni- 
versity of Chicago absolutely. There was no condition or 
qualification named in the deed such as is contained in the 
articles of agreement made between him and Dr. Burroughs. 
The Chicago University took possession of the property, a 
building bas been constructed upon it, and the institution 
bas been carried on with more or less success ever since. 

February 8, 1876, the university executed a mortgage or 
deed of trust to the plaintiff in this case, the Union Mutual 
Life Insurance Company, to secure the sum of $150,000. 
Thèse are ail the facts necessary to refer to before mention- 
ing what has taken place in the courts. 

On the eighteenth of February last a bill was filed in the 
circuit court of Cook county by Mr. Mills, the state's attorney 
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of the county, who appears on behalf of the state ; by Carter 
H. Harrison, mayor of the city, and ex officia one of the 
régents of the university, and by Isaao N. Arnold, also a 
régent of the university, for the purpose of declaring that the 
mortgage or deed of trust which was executed by the board of 
trustées to the plaintiff in this case was inoperative, on the 
ground, I infer, of the clause contained in the mémorandum 
of Mr. Douglas of November 10, 1856, which has already 
been referred to. The prayer of the bill is that Levi D. Boone, 
the trustée in the deed which was executed by the board of 
trustées for the benefit of the plaintiff in this case, the Uni- 
versity of Chicago, and John C. Burroughs, and the board of 
régents, who are made parties défendant, may be required to 
make fuU and direct answer to the same, etc. The bill asks 
that Boone and the Mutual Life Insurance Company may be 
perpetually restrained from attempting to foreclose the mort- 
gage, and that the said trust deed or mortgage may be set 
aside and declared void as against the said University of 
Chicago, as a oloud on its title, and that the said deed may 
be delivered up to be canceUed. 

On the same day, the eighleenth day of Pebruary last, the 
Union Mutual Life Insurance Company filed a bill in this 
court to foreclose the mortgage or deed of trust, claiming that 
default had occurred in the payment of the interest, and that 
the principal and interest were due, and that they had a right 
to foreclose the mortgage ; claiming also that the university 
had failed in performing many of its contracts about keeping 
the property insured, etc. That bill contains this clause: 
"And your orator further charges that the said défendant, 
the University of Chicago, through its officers and agents, 
has conspired, or is couspiring, with divers persons to your 
orator unknown, to defeat your orator's recovery of its said 
claim as hereinbefore stated, by denying that it, the said 
défendant, the University of Chicago, had authority to exé- 
cute said trust deed, and to convey said promises, as in the 
manner herein set forth." 

The défendants to this bill are the University of Chicago, 
a corporation created under the laws of this state; N. K. Fair- 
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banks, président, and 0. W. Barrett, secretary, of the board 
of trustées; Levi D. Boone and Samuel S. Boone, the one as 
trustée of the mortgage or deed of trust, and the other as the 
Buccessor of the trustée. As I bave said, the bills were filed 
on the same day, the one in the circuit court- of Cook county, 
and the other in this court. It seems that the bill in the 
state court was filed before the bill in this court, although on 
the same day. No process of either court was served on the 
day the bill was filed. On the nineteenth of February, the 
day foUowing, the process of this court was served on ail the 
défendants, before 11 o'clock a. m. of that day. The process 
issuing from the state court was not served until after 2 
o'clock p. M. of the same day ; so that the process issuing 
from this court was first served ; and the question is whether 
this court obtained jurisdiction of the case for the purposes 
contemplated by the bill, viz. : for the foreclosure of the mort- 
gage. Although the bill was filed in the state court first, on 
the same day, the rule, I take it, is well settled that the right 
of a court to take jurisdiction of a party dépends upon the 
service of process upon the party. If a party commence a 
Buit, and process is not served, it does not take effect as 
against the party défendant, howsoever long process may 
remain in the hands of the officer. The process of thia court 
being fijst served upon the défendants, the University of Chi- 
cago, and upon Boone, gave this court jurisdiction and the 
right to go on and foreclose this mortgage. It is said, and 
there is some évidence in an afiSdavit tending to establish the 
faet, that there was a race on the part of the plaintiff, in the 
case in this court, first to obtain service upon the défendants. 
It may be, but at the same time this court must look at the 
facts. It is often a question which bas been most diligent, 
and courts bave to détermine rights according to the diligence 
of a party. And if, in this case, the plaintif bas been more 
diligent than the plaintiff in the state court, how can this court 
deprive it of its equity, and the préférence to which it may 
be entitled ? I do not know of any way that this can be done. 
Then this court retains this bill for the purpose named in it — ■ 
for the foreclosure of this deed of trust or mortgage — and the 
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question is, what is the effect of that? After thèse two bills 
were filed the plaintifif in this court came into court, and, on 
the twelfth instant, filed a supplemental bill alleging the facts 
of the litigation in the state court : that a bill was there filed 
for the purpoBô named, and giving a copy of the bill ; also 
alleging that Stephen A. and Eobert M. Douglas, heirs at 
law of Mr. Douglas, the donor of this land to the university, 
had interposed in the state court and become défendants, and 
filed a croBs-bill for the protection of any equities thèy may 
hâve, on the ground, as I understand, that in conséquence of 
the failure on the part of the Chicago University to perform 
an alleged trust, the property bas reverted to the heirs of the 
donor. 

It is undoubtedly a very embarrassing state of litigation, 
there being two guits brought in two jurisdictions, involying 
to a great extent the same subject-matter, and I hâve felt 
some difficulty in determining what is the true rule upon this 
subject, but I hâve corne to the conclusion that it must be 
this : That this court has a right to go on, as I hâve already 
said, and décide ail questions which legitimately flow out of 
the subject-matter of controversy in this case, namely, those 
affecting the existence of the mortgage and the right of the 
University of Chicago to make it, so as to reach a decree, if 
the case warrants it, which shall be conclusive upon the 
University of Chicago; that is to say, which shall prevent 
that corporation from ever setting up any claim or right to 
this property, or any claim whatever that it had not the right 
to exécute this mortgrge. That is as far as I think it is 
necessary, and to that estent I think it is the duty of the 
court, to go. In this case is involved the fact of the making 
of the mortgage, the right of the University of Chicago to 
exécute it, and the right of the court to make a decree which 
shall foreclose ail the equities of the University of Chicago. 
In one sensé it is true that a proceeding by foreclosure does 
not necessarily involve the absolute or indefeasible title to 
the land. The object is to foreclose whatever equity the 
mortgagor may hâve in the land. It may happen that there 
is a paramount title in a third party which need not be de- 
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cided upon the bill of foreclosure, but the question does arise 
as to the rigbt of the mortgagor to exécute the mortgage, and 
whether or not be should be foreclosed and forever barred 
from setting up any claim to the land covered by the mort- 



Now, I tbink I may say to the counsel that there ought 
not to be two litigationa upon the questions to whioh the 
court bas adverted; that is to say, in two différent courts. I 
admit that it is quite possible that the court may go on in 
this case and make a decree forever barring the equities of 
the University of Chicago, and preventing it from ever setting 
up any claim to this land, and placing this plaintif, so far 
as the University of Chicago is concerned, in possession; but 
still there may be a right outside of that, existing in a third 
party, which would not be interfered with by this decree. I 
do not désire, if it can be avoided, to issue an injunction in 
this case, even if I bave the right to do so. I bave stated 
thèse views upon the questions of law involved, and I leave 
it to the counsel to détermine v?hether it sball become neces- 
sary for the court to take any positive action. 

I think it may be the right and duty of the court, if it 
sh ail become necessary, to prevent any parties in the state 
court litigation, who are also parties hère, from going on and 
raising the question whether or not the University of Chicago 
had the right to exécute this mortgage, and whether it is to 
be estopped by the decree of this court; for thèse are ques- 
tions, I think, this court has the exclusive right to détermine, 
— the court having jurisdiction of the parties and of the sub- 
ject-matter, — and I think the décision of the court would be, 
as to the University of Chicago, binding in ail courts. I 
leave the matter, therefore, without any order being made 
at this time, for the considération of counsel. 
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Gaines v. Hammokd's Adm'b. 
(Cireuit Ootert, M.: D. Mifmiri. February 5, 1881.) 

1. Btatutb op Limitations— Lettebs op Admikistbation — ^Mibsodbi. 
The bar of the statute ot limitations (Missouri) îs not removed by 
tbe issuance of letters of administration upon the estate of the de- 
ceased debtor. 

3. Bamb— Same— Samb. 

This rule is not modifled by the fact that ît was not known that the 
décèdent had any estate calling for administration until after the 
expiration of the statutory pieriod of limitation. 

3. Same — Litigation with Thikd Parties. 

Such statute does not cease to run merely becajtise the creditor ifl 
involved in litigation with third parties, upon -wbiqh her individual 
right to the debt is dépendent. 

4. Samb— Successive Coverturbs. 

Such creditor cannot tack her subséquent dîsabilities by successive 
covertures in order to prevent the opération of the statute of limita- 
tions. 

6. Universal Lbgateb Under Vaud WiUi— Bxecutorb Dndbb Void 

WlLL — JUDGMBMT. 

QiuBre, whether a universal legatee under a valid will has any inter- 
est in a judgment obtained by the executors of a prior void will. 

6. Dbcedent'8 Estate — Administration — Géant to Repbbsentativeb. 

Quœre, whether a grant by the United States to the représentatives 
of a décèdent of a tract of land claimed by the décèdent, and taken 
in exécution for his debts, but to which he had in fact no légal title 
during his life-time, could be treated as the individual estate of such 
décèdent, and subjected to administration. 

7. Statuts op Limitations— Void 8AI.E— ^Purchasbes. 

Quœre, whether, under the circumstances of this case, after the 
expiration of more than half a century, lands could be recovered 
from purchasers under a void sale. 

8. Priob Knowledge op the Facts— Bill Filed est 1848. 

HM, that it appeared from a bill flled in the court in 1848 that the 
plaintill was fuUy informed of ail the facts which it is now averred 
she did not discover until a date long subséquent. — [Ed. 

In Equity. 

This is a demurrer to a bill in equity, The bill allèges as 
a ground for équitable relief, in substance, the foUowing 
facts : Complainant is the daughter of Daniel Clark, and the 
dévisse of ail his property by his will executed in 1813. She 

v.6,no.5— 29 
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was born in 1806, but was brought up in the family of one 
Davis, with whom she resided in New Orléans until 1812, 
when she went with them to Philadelphia. She was married 
in Philadelpbia to one Whitney, in 1832. Whitney died in 
1838. In 1845 she married Çreneral Gaines, who died in 1858. 
She only discovered her true parentage in 1834. Of the will 
imder which she took she was âlso ignorant until then, and 
for more than 30 years thereafter she was engaged in law- 
suits, by which she finally was able to prove the authenticity 
of the will of 1813, finally established. Clark died in 1813. 
A will executed in 1811 was probated as his last will, and 
Eelf and Chew, as executors, acted nnder it for many years. 
Among other things, Eelf and Chew appointed defendant's 
intestate, Hammond, to sell certain landâ in Missouri. Ham- 
mond did so, but converted a part of the money derived from 
the sales to his own uaein and before April, 1819. Suit was 
brought to recover the sum due in April, 1819^ and judgment 
was rendered for Eelf and Chew in August of that year for 
$6,841.80, which was afïirmed on àppeal in 1823, and cer- 
tain property was sold on exécution as land belonging to 
Hammond in October, 1823. This land was bid in by Eelf 
and Chew, and was sold by them to various persons, who held 
possession of it for many years. No title passed, however, to 
Eelf and Chew at the sale oh exécution, because the interest 
wHch Hammond had in the land was simply a New-Madrid 
claiœ, and no return was made as required by the act of 
1822. There were other reasons also why no title passed. 
Hammond, it is alleged, absconded from Missouri in Decem- 
ber, 1824. He died in Maryland in 1842. No letters of 
administration were granted on his estate until 1879. The 
title to the land above mentioned remained in the United 
States until June, 1864, when it was granted by the govern- 
ment to Joseph Hunot or his légal représentatives, or, in 
other words, to the représentatives of Hammond. This fact 
was not known to complainant until 1879, when the suprême 
court of Missouri held that Hammond's représentatives were 
entitled to the property, and that the représentatives of Eelf 
and Chew obtained no title thereto whatever under the exe- 
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cutiôn salè in 1823. Haramond hàd no otiiiffr prOperty. The 
bill alleged that Eelf and Chew were executors in their own 
wrong; that complainant only had a right tq the moùey con- 
verted to Hammond ; that the judgment against hiiû, is évi- 
dence of the fact of his receiving aûd converting the money, 
and that, under the facts, she is entitléd to judgment for the 
money converted, with interèst, for which shç prays. The 
bill sought to state ground of excuse for a failure to bring 
suit before, alleging the absconding of lïammond from Mis-, 
souri; that no letters had been taken out on his estate before 
Ï879; complainant's difficulty in establishing her rights 
under Clark's last will ; the fact that Hammond's estate never 
was seized of the property until 1879; and hér ignorance that 
Hammond had any title whatever to the land until that year. 
The demurrer was both gênerai and spécifie, and raised the 
question whether the claim was not barred by the statute of 
limitations of Missouri terri tory and state, allowing on\y five 
years for the bringing of an action like the présent one. 

Britton A. Hill and N. Oscar Gray, for plaintiff. 

CUne,Jamiso7i é Day and D. T. Jewett, for défendant. 

Treat, D. J. I commenced to write an elaborate opinion, 
but found it expanding tô such an extent, that, for want of 
time, I abandoned the purpose. The case, as presented, 
involves many serious questions, if considered seriatim, but 
there is one controUing view which disposes of the whole 
matter. 

The plaintiff was sui juris more than 50 years ago, and if 
she succeeded (which is doubtful) to the rights of Eelf and 
Chew under the judgment of 1819 in their favor, no adéquate 
reason bas been assigned in law or equity for her failure to 
pursue her rights thereunder prior to 1879 or 1880. If she 
cànnot hâve the benefit of said judgment in her own right, 
she is in a still worse condition. Eelf and Chew, under the 
will of 1811, bave been found, judicially, to hâve acted with- 
out autbority; for said will, after protracted litigation, was 
held to hâve been superseded by the will of 1813. Hence, 
what Eelf and Chew did, and what their agent, Hammond, 
did, was void, or voidable, as against said persons; and she 
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bas siept on her rights, if she had any, for more than 50 
years. 

Bnt ii îs eontended that as Hammond absconded from 
Missouri in 1824, and died in 1842, and it was supposed his 
interest in the Hunot tract had been disposed of under the 
sheriff's sale in 1823, it was not known that he had any 
eqtate calling for administration tUl 1879. 

Hammond had what is termed a New Madrid claim, npon 
which levy had been made under the judgment of 1819. 
That claim came to naught for failure to make the return 
required by the act of 1822, For that and other reasons 
etated by the suprême court of Missouri, nothing passed to the 
purchasers at the sheriff's sale under the judgment of 1819. 

If Hammond owed anything to the Clark estate, she had a 
right to pursue her demand as soon as she attained her 
majority, and cannot tack her subséquent disabilities by suc- 
cessive covertures to prevent the opération of the statute of 
limitations. Henee, if she claims that said judgment enures 
to her benefit there are two complète defences thereto : First, 
the statute of limitations; second, the presumption of pay- 
ment after the lapse of 50 years. If her demand is on an 
open account against Hammond, and she is willing to waive 
his unauthorized action and treat him as her agent, that 
demand accrued as early as 1819, and he has been dead, so 
far as she is concerned, for nearly 38 years before this suit 
was brought. 

It is olaimed that, inasmuch as no administration was 
taken on Hammond's estate until 1879, the plaintiff has the 
statutory period after letters of administration to establish 
her demand, however stale. I do not so read the Missouri 
décisions cited, and if they asserted any such doctrine there 
would be an end indefinitely to statutes of repose in case of 
death and failure to administer. The administration statutes 
require claimants to présent their demand within the times 
stated, or stand barred. They do not revive claims previously 
barred by the statutes of limitation. I so understand the 
suprême court of Missouri to hold — a ruling in couformity 
with well-recognized doctrines on that subject. 
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It seems that Hammond, under the rulings of the United 
States suprême court, had no such interest in the Hunot 
tract that, during his life-time, he.could hâve maintained 
ejeotment therefor, or that could possibly hâve been reached 
by exécution. By the spécial act of congress in 1864, there 
was confirmed to him and his légal représentatives the Hunot 
tract; that is, about 22 years after his death. Whatéver 
may hâve been subsisting demands against him prior to his 
death, subject to be enforced through administration on his 
estate, it might be a grave question whether the grant of 1864 
could be treated as his individual estate, subject to administra- 
tion. At the time of his death neither he nor the purchasers 
at the sheriff's sale in 1823 had any légal interest in the 
Hunot tract. Ail interest he might hâve had in the same 
was barred in 1823 through his failure to eomply with the 
act of 1822. 

Thus matters stood until congress, 22 years after his death, 
confirmed to his légal représentatives the tract spoken of. It 
bas been held that, even taking the broadest view of the doc- 
trines laid down in Landes v. Brant, Kelf and Chew took 
nothing under the sheriff's deed of 1823, mueh less this plain- 
tif. It seems that other parties in interest, through pro- 
tracted litigation, ascertained in 1879 that the only légal 
représentatives of Hammond under the act of 1864 -were his 
heirs. So soon as that fact was thus judicially ascertained, 
the plaintiff caused administration to be had on Hammond's 
estate, about 37 years after his death, in order to prove up, 
it may be, a judgment to which she was not a party, rendered 
about 60 years before, or on an open account, which, by waiv- 
ing the original wrong, she might bave had established in 1819, 
or at least so soon as she became sui juris, more than 50 
years ago. The bUl, however, recites what has almost become 
judicial history through the various décisions of many courts, 
and notably three by the United States suprême court, to-wit : 
the long and painful struggle of the plaintiff to hâve her 
father's will of 1813 established, and her rights recognized 
thereunder, which struggle culminated in her favor before 
the act of 1864 referred to. Gaines v. Hennen, 24 How. 553. 
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"Who was responsible for this long delay ? Hammond's position 
was, however, readily ascertainable from 1819. The plaintiff 
might, if she had any rights against him, hâve pursued them 
before 1830, and prior to Hammond's death. Because she 
■was involved in a légal controversy with others, did the stat- 
ute as to Hammond ceaae to run, whereby, after the lapse of 
more than a half century, she can pursue the Hammond 
estate ? If so, then every person not a party to a suit must 
be held bound by its outcome, despite the statute of limita- 
tion ; and thus the statutes of limitation become futile. 

Eeference bas been made to certain decrees and judgments 
entered in favor of plaintiff by the United States circuit court 
in Louisiana. The facts and circumstances under which those 
décisions were had are unknown to this court. The cases seem 
tb hâve been for the reoovery of the possession of realty 
devised to her under the will of 1813, despite the sale made 
by Eelf, Chew, and Mary Clark under the will of 1811. So, 
hère, the property belonging to Daniel Clark's estate, sold by 
Hammond prior to 1819, (he acting as agent for Eelf, Chew, 
and Mary Clark,) may in law belong to this plaintiff, unless 
her rights thereto are barred; but she is not seeking to 
recover said realty, but the amount paid to Hammond for 
said void transfers. It may be that the statute of limitations 
would bar any suit against the purchasers from Hammond; 
but, whether such be the fact ôr not, it is not seen how she can 
recover from Hammond's heirs the money judgment claimed 
by her, and hâve the same made a charge upon the lands 
which came to his heirs under the act of 1864. Again, her 
excuse for not proceeding in this matter at an earlier date, 
even if the same were valid, is met by the fact that in 1848 
she filed a bill in this court wherein it appears that she was 
fully informed of ail the facts that it is now averred she did 
not discover until a date long subséquent. In no possible 
view of the case, as presented by the bill, bas she any right 
to maintain the same. 

The demurrer is sustaiued and the bill dismissed. 



SMITH V. SOHWED. 455 

Bmith and others v. Schwed and others. 
(CiriMit Court, W. D. Missouri, W. D. — , 1881.) 

1. Fédéral Peactice— Rbmoval — Bill Filed m State Coxjbt — Vek- 

rpiCATiON — Injdncton. 

Upon the removal of a cause from a state court, an injunction will 
not be dissolved upon the ground that the bill âled in such court was 
net verified according to law and the practice of courts of chanceiy. 

2. Equity Plbading— Feaddulent Judgment— Injunction, 

A bill to enjoin the exécution of a fraudulent judgment need not 
aver that the plaintLS in such judgment is insolvent. 

3. Fédéral Practice— Removal — Injunction. 

Upon the removal of a cause, the fédéral court can maintain an 
injunction obtained in the state court. — [Ed. 

In Equity. Motion to dissolve injunction. 

It is provided by statute in Missouri that "any attaehing 
creditor may maintain an action for the purpose of setting 
aside any fraudulent conveyance, assignment, charge, lien, 
or encumbrance of or upon any property attached in any 
action instituted by him." The cause was removed by the 
complainants. 

Bryant & Holmes and Tichenor é Warner, for motion. 

Botsford é Williams and Scarritt é Riggins, contra. 

McCrary, C. J. The complainants, wbo are creditors of 
the firm of Schwed & Newhouse, merchants in Kansas City, 
Missouri, filed their bill in the circuit court of Jackson county, 
Missouri, praying that a certain judgment confessed by said 
Schwed & Newhouse in that court in favor of one H. Heller, 
of Philadelphia, Pennsylvania, for $9,672, rendered on the 
twenty-sixth day of January, 1880, be cancelled and set aside. 

The bill charges that the said Judgment was fraudulent, 
and was confessed for the purpose and with intent to defrand, 
hinder, and delay the hona fide creditors of Schwed & New- 
house, who were not indebted to said Heller in said sum of 
$9,500, or any other sum, at the time of the fraudulent con- 
fession, but that said judgment was confessed without any 
considération, and for the purpose aforesaid. 

It is further alleged that exécution has been issued upon 
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eaid iudgment and levied upon the only property of said 
Schwed & Newhouse within the state of Missouri, to-wit, a 
stock of watches and jewelry, and that attachments in favor 
of plaintiffs hâve been levied upon the same property. After 
the ûling of the bill in the state court, and after ail the défend- 
ants had appeared, a motion for a temporary injunction to 
restrain the exécution of said judgment -was heard by that 
court, and an injunction allowed to remain in force until a 
final hearing of the cause. Afterwards the cause was removed 
to this court. The défendants hère move to dissolve the 
injunction granted by the state court upon grounds which 
will now be considered. 

1. It is said that the bill is not verified according to law and 
the practice of courts of chancery. It is to be presumed that 
ail questions relating to the form and sufficieney of the bill, 
and of the vérification thereof, were considered and decided 
by the state court upon the hearing before that tribunal of 
the motion for an injunction, and that the affidavit was held 
to be good and sufficient under the state law. Whether that 
ruling was correct or not I will not inquire, because this 
court is not called upon to reView the orders and ruling made 
by the state court in the progress of the cause before the 
removal. In the case of Dungan v. Gegan, 101 U. S. 810, 
the suprême court, by Waite, G. J., laid down the rule upon 
this subject as follows: "The transfer of the suit from the 
state court to the circuit court did not vacate what had been 
done in the state court previous to the removal. The circuit 
court, when a transfer is effected, takes the case in the con- 
dition it was when the state court was deprived of its juris- 
diction. The circuit court bas no more power over what was 
done before the removal than the state court would bave had 
if the suit had remained there. It takes the case up where 
the state court left it off." In view of this authority, I am 
disposed to consider the question of the sufficieney of the 
vérification of the bill as disposed of by the action of the 
state court. No doubt this court may, upon proper showing, 
in a case removed, vacate or modify an injunction allowed 
in the case by the state court, and before removal; but such 
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an order shouîd not be made as the resuit of the reconsidera- 
tion of any question of pleadings or practice decided by the 
state court before it was deprived of jurisdiction.* 

2. It is insisted that the in ju notion should be dissolved 
beeause there is no allégation that Heller, the plaintiff 
in the confessed judgment, is insolvent. It is said that, 
if he be solvant, the complainants herein hâve an adé- 
quate remedy at law in case he enforces his judgment, and 
thereby deprives them of the méans of eollecting their claims 
against Schwed & Newhouse. The complainants hâve a lien 
by attachment upon certain property, and they aver that, by 
means of a fraudaient judgment, the défendant Heller and 
Schwed & Newhouse hâve conspired together to take said 
property, thereby depriving complainants of the means of 
enforcing their liens. If thèse allégations be true, the com- 
plainants are entitled to the relief sought without alleging the 
insolveney of Heller. They hâve the right to hold their liens 
upon the property of their debtor, and to enforce the same as 
against any fraudulent claims or liens attempted to be set up 
by third parties, whether such third parties are solvent or 
insolvent. They are not bound to submit to the enforcement 
of a fraudulent and void judgment against said property, and 
the defeat thereby of their attachment liens upon it, even 
though such judgment may be held by a person who is able 
to respond in damages. The holder of a fraudaient and void 
judgment cannot be permitted to enforce it on the ground 
that he may be afterwards sued at law, and a judgment for 
damages recovered and enforced against him. If the judg- 
ment was obtained by collusion, and for the purpose of de- 
frauding complainants, an injunction to restrain its exécution, 
is the proper remedy, (High on Injunction, § 118; Green v.. 
Haskell 5 E. I. 449; Oakley v. Young, 2 Halst. Ch. 453 ;) and. 
I am of the opinion that in such a case the bill need not aver 
the insolveney of the plaintiff on the fraudulent judgment. 
To allow the exécution of such a judgment as against inno- 
cent third parties, remitting them to their action for dam- 
ages afterwards, would not be to afford them a plain, speedy^ 

*See City of Porttand v. Oregonian By. Co., ante, 32L 
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and adéquate remedy. The Jurisdiction in equity arises in 
ail such cases upou a proper allégation of fraud. If it were 
necessary to aver and prove insolveney as well as fraud, 
the jurisdiction would be defeated in very many cases. 

3. It is insisted that this court cannot maintain the in- 
junction beoause it stays proseedings in a state court. Sec- 
tion 720 of the Eevised Statutes of the United States provides 
that "the writ of injunction shall not be granted by any 
court of the United States to stay proceedings in any court 
of a state except in cases whare such injunction may be au- 
thorized by any law relating to proceedings in bankruptcy. " 
The ready answer to this proposition is that the court is not 
asked to grant an injunction to stay proceedings upon the 
judgment in the state court, but only to continue in force an 
injunction allowed by the state court before the removal of 
the cause. Jnrisdiction for this purpose is plainly given by 
the fourth section of the act of congress of March 3, 1875, 
which provides "that when any suit shall be removed from a 
state court to a circuit court of the United States, • * * 
ail injunctions, orders, and other proceedings had in such 
suit prior to its removal shall remain in fuU force and effect 
untn dissolved or modified by the court to which such suit 
shall be so removed." If the removal act did not contain 
this provision, I think it would be implied from necessity. 
In ail cases where a removal is authorized, the fédéral court 
must be empowered by necessary implication, if not by the 
express words of the statute, to take the case and carry it on 
to find judgment and exécution. If this were not so, the 
effect of a removal might be to deprive a party of his remedy 
in the state court, and to give him none in the fédéral court. 

The motion to dissolve the injunction is overruled. 

NoTB. See Digg» v. Waicott, 4 Crajich, 179. 
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DiLWOETH V. Johnson and another, Exr's, etc^ 

{District Court, D. Nev) Jersey. April 5, 1881.) 

1. State Court — Pakol Testimont — Conteadiction of Recoed. 

Where a former adjudication of the matter in controversy in a state 
court is pleaded in a suit in the fédéral court, the plaintifE will net be 
permitted to contradict the record of the state court hy paroi testi- 
mony. — [Ed. 

In Equily. 

Nixon, D. J. The bill is filed in this case by Urania J. Dil- 
•worth, a résident of the state of Pennsylvania, against George 
S. Johnson and Gardner B. Johnson, executors of the last will 
and testament of William Johnson, deceased, for the con- 
struction of said will. The two executors hâve severed in 
their pleadings to the bill of complaint, one of them ûling a 
plea and the other an answer, but both setting up as a de- 
fence a former adjudication of the matters in controversy by 
the court of chancery and the court of errors and appeals of 
the state of New Jersey, in a suit in which the complainant 
and the défendants were parties. 

The testimony taken sustains the issue thus raised. It 
appears that in the year 1872 one Harriet Poulston, who was 
a sister of the complainant and one of the beneficiaries under 
the will of the said Johnson, filed her bill, with her husband, in 
the court of chancery of New Jersey, against the said exec- 
utors, and praying, practically, for the same relief as is asked 
for in the présent case. The cqmplainant was then, as now, 
residing in Pennsylvania and beyond the Jurisdiction of the 
state court, and hence was entitled to her option to become 
or not to become a party to the proceedings. She made her 
élection, appeared by counSel, became one of the party défend- 
ants in the cause, participated in the proceedings, and ob- 
tained a decree from the chancellor substantially in accord- 
ance with her view of the intentions of the testator. One of 
the executors carried the case to the court of errors and 
appeals, where the complainant again appeared by counsel, 
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put in her answer to the pétition of appeal, and was fuUy 
heard by the court in her efforts to sustain the décision of 
the chancelier. 

Thèse facts abundantly appear from the records of the 
proceedings in the state court, which the défendant George 
S. Johnson has annexed to his plea. 

It is true the complainant dénies that she appeared to the 
action, or ever authorized any one to appear for her. But 
there are two answers to this: (1) She is not allowed to 
contradict the record by paroi testimony in the pending suit. 
It is conclusive as to every material fact stated in it. Such 
contradiction was attempted in this district in the case of 
Fieldy. Gibhs, 1 Pet. 156, where, to a déclaration on a judg- 
ment, the défendant pleaded that no process was served upon 
him to answer the plaintiff in the suit on which the original 
judgment was founded; that he never appeared to the action, 
nor did he ever consent to any of the proceedings, or author- 
ize any person to consent for him. The plea was demurred 
tp; a^nd on examining the record of the judgment it appeared 
that the défendants Martin and Joël Gibbs had been attached 
to answer the plaintiff; that both the défendants appeared 
by John P. Eipley, their attorney, and pleaded several pleas. 
The record further stated that, in eyery succeeding stage of 
the cause until the judgment was rendered, both défendants 
appeared by the same attorney. Judge Washington said that 
it was ,not compétent for the défendants to plead in bar that 
they had not been serrad with process, and did not appear 
by attorney, for such plea contradicted the record, which was 
contrary to the universal rule of law, to-wit, that nothing 
could be assigned for error, nor could any averment be ad- 
mitted, that contradicted a record. (2) But, without demur- 
ring to the plea, the parties went to their proofs, and the 
weight of the testimony is against the complainant on the 
issue of fact. Mr. Wilson, the counsel who was employed by 
her, gives a fuU and circumstantial account of the circum- 
stances under which he was retained to represent her and her 
adult children in the action, and his évidence leaves no room 
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for doubt that the complainant bas forgotien the real facts 
of the transaction. 

The plea and the answer are a bar to the suit in law and 
in fact, and the complainant's bill must be dismissed, mth 

costs. 



Matthews V. Warner and others. 
(Gircuit Cov/rt, D. Matsachusetts. March 1, 1881.) 

1. Moktagok — Séparation of Notes fhom Moktgagb — EquiTABiiB 

Relief. 

A mortgagor is net entitled to relief in equity upon, the ground that 
the mortgage has been separated from the outstandln^ aad unpaid 
notes which it was given to^sectire. 

2. TJSURT— EQtriTABLE RsiilEi''. 

One mho seeks relief in eqnity upon the ground of i^suiy i^ust flrst 
ofEer to.repay the money açtiial^ lent. 

3. SaMB^SAME— FOREIGN 8TAT0TE. 

Astatuteof New York, which autliorizea a borrower to obtain a 
càncellation of securities withotit payriiè&it, upon the ground of usuty, • 
dannot bind a cou^t of equity, out of the state,^ in dealirig with a' bond^ 
and mortgag* made and delivered wtjiin the state. . 

4. HûSBAHP AND WlFE^lio^DS IN NAMB OF WlFB -ti XNTERES^ OF 

QUBBAND. 

5. FlUDD — MOBTGAGE— ABSIGNEB WiTHODT NoMOE.— [Ed. 

In Equity. - 

W. A: Abbott and J". S. Abbott, for eomplainanii 

E. R. Hoar ànd J. B. Warner, for défendants'. 

LowBLL, 0. J. This bill, filèd in Deoember, 1877, allèges 
-that the plaintiff, Virginia B; Matthews, of New York, was, 
on the first of January, 1877, and for a long time before and 
after, the owner of 150 bonds of the Memphis & Little.Eook 
Railrôàd, and of 50 bonds of the Carolina Central Railroad, 
of $1,000 each, giving the numbers; that they were her sep- 
arate property ; that some person to her unknown, and with- 
out her consent, authority, or knowledge, plàced thèse bonds 
in the hands of Warner & Smith, of Boston, the défendants ; 
that Warner & Smith, as the plaintiff is informed and be- 
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lieves, claim to hald the bonds as lawfully pledged to them 
to seoure some debt or demand to her unknown, and intend 
to sell thein at auetion ; tbat the. défendants sometimes claim 
that the bonds were pledged to them by the plaintifï's husband, 
Edward Matthewa ; but, if so, he had no authority so to pledge 
them, and that the défendants, when they received the bonds, 
knew that they were her property; and that if thèse bonds 
were eo received by the défendants it was without considéra- 
tion, or upon a contract void in law; that the défendants 
hâve refused to surrender the bonds to the plaintiiï. 

The défendants answered that they held a bond of Edward 
Matthews for $250,000, secured by mortgage upon real estate 
in the city of New York, as security for the notes of Nathan 
Matthews, a brother of Ed\vard, exceeding $200,000; that 
Edward was deairous of obtainijig a surrender of this bond 
and mortgage, and delivered to them the railroad bonds, 
March 6, 1877, in considération of such surrender. They 
state fuUy the circumstances o^ this transaction, and annex 
to their answer a written agreement between them and Nathan 
and Edward Matthews concerning the same. They allège 
that Edward Matthews is the real party plaintiff,: and that 
the title of Virginia B. Matthews is nominal and colorable. 

The plaintiff amended her bill, and set up the satne facts 
in respect to the exchange of the railroad bonds for the bond 
and mortgage which had been stated in the défendants' 
answer, and averred that the bond and mortgage were given 
as security for certain notes of Edward Matthews whiçh were 
void for usury by the laws of New York, where they were 
delivered and negotiated ; that the défendants held the bond 
and mortgage as trustées for pne Thomas Uphara and his 
creditors; that before the agreement for the exchange was 
madë, jNathan Matthews falsely represented to Edward that 
Thomas Upham, or the défendants, held $200,000 of the 
notes of Edward, for which the bond and mortgage were 
given as collatéral;, that, when the exchange \fras made, the 
défendants and their attorney falsely made a similar state- 
ment; whereas, in fact, JJp}m,m. and the défendants, as his 
trustées, held the bond and mortgage aa ^curity for the notes 
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of Nathan, only exceptiûg one note, of $6,000, whicli had 
been indorsed by Edward for the accomodation of Nathan, 
which was net one of the notes intended to bè secnred by said 
bond and mortgage; that Edward was induced by thèse false 
représentations to assent to the transfer of the bond and 
mortgage to Upham, and to the exchange of the railroâd 
bonds for this original security. It repeats that the whole 
transaction was void for usury, and adds that the mortgage 
had become of no value (meaning by thë dépréciation of real 
estate) before the exchange was made. To the amended bill 
an appropriate answer was filed, denying fraud and knowl- 
edge, and insisting on the validity of the transaction. 

The évidence tends to show that thô bonds in controversy 
were, at one time, the property of Edward Matthews, and, 
excepting 50 per cent, of the Memphis & Little Eock bonds, 
the title to which is not traced, were a part of a larger number 
by hîm assigned to his brOther, W&tsbn Matthews, in trust for 
Mrs. Matthews, his wife, the now plaintiff, as security for an 
indebtedness, the amount of which is not stated, of the hus- 
band to the wife, and that thëy were afterWàrds sold at auction 
by the trustée, and bought in by J. Brandon MattheWs, the 
plaintiff's son, for her account. AU this time the bonds were 
in the hands of plèdgees, and there was no delivery of them 
to Mrs. Matthews, «nd no notice to the holders, but the traiis- 
fei-s were on paper only. Afterwards,bysome persOn unkno^n, 
a part of the Carolina Central bbnd& wère redeômed, and wére 
put in the safe of a deposit company which was hired by Mrs: 
Matthews, and of which she and her son had keys, but her 
hueband had nohe. Other' bonds were placed in the same 
safè' from time to time. Whenever Edward Matthews wished 
to sellor pledge ànyof thèse bonds he did so, his son furniéh-' 
ing them on dèmànd. Othérs wéré afterwards substitùted, 
and then again Used as ïldward's occasions might rèquirë, 
and so on. -i ';> : 

Where the money came ïrorii thàt Edward had borfowéd' 
of his wife does not appear, and there is no evidenc'e ' that 
the bonds were her separate property, except as that Î9 to be 
inferred from the général' statëtueilt that they were hérs. ' 



464 FEDERAL EKPOBTEB. 

Mrs. Matthews was not examined as a witness. Books 
which were kept for her by the clerk of Mr. Matthews are not 
produced. The witnesses, except to the paper title, are Ed- 
ward Matthews and bis son, who, having given thèse bonds 
to the défendants, testify that they had no authority to do so. 

It was not seriously denied, in the argument of the counsel 
who closed the case, that the faets show full authority for 
Edward Matthews to deal with ail the bonds in his wife's 
safe as he chose; nor could it be denied with any hope of 
success. It seems, then, that the witnesses who testified to 
the want of authority must baye intend ed to say merely that 
there was no express authority, There was as much right 
to take the bonds eut of the safe as there ever was to put 
them in. 

To my mind the évidence proves more than a right by 
Edward to use the bonds. It proves that they were his for 
ail purposes for whioh he chose to use them. The case, 
therefore, must be decided upon the amended bill, which 
allèges th'at, considered as a contraot and dealing with Edward 
Matthews himself, the défendants bave no title. The con- 
tention from this point of view is that Edward Matthews was 
induced by the fraud of his brother to consent, as he did 
consent, in writing, to the assignment of the bond and mort- 
gage tq Upham, and that Upham had knowledge of the fraud; 
or that the mortgage was void because it was given to secure 
notes tainted with usury; or that, being given to secure cer- 
tain notes, it was of no value when separated from them. It 
is clear that Upham had lent a great deal of money to Nathan 
Matthews, and that he held valuable securities for its repay- 
ment, which he surrendered in exchange for the bond and 
mortgage of Edward Matthews; and that he had no notice 
or knowledge of any dealings between the brothers which 
would injuriously aflfect his title. Upon the prépondérance 
of évidence I find that Edward made the mortgage with 
knowledge that it was to be used to secure whatever debts 
Nathan owed Upham ; or that it was so made and aasigned 
that Upham had, as against Edward, the right to believe so. 

The alleged fraud does not attack the mortgage itself, but 
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mly the assignment of it to Upham. It was given, accord- 
ing to this theory, to secure certain notes, and the fraud con- 
aisted in a false statement that Nathan would assign with it 
ft corresponding amount o£ the notes ; whereas, he, in fact, 
aegotiated those iiotes to other persons, thus creating a double 
liability. But the mortgage itself, having been lawfuUy 
given for the notes, unless avoided by usury, stands as their 
aecurity. Edward Matthews is in bankruptcy, and the notes' 
are still outstanding, unpaid, to a greater amount than $200,- 
000. Therefore, the only persons who can at présent com- 
plain that the mortgage has been separated from the notes 
are the holders of them. Neither Edward Matthews nor his 
wife hâve an equity apart from thèse holders; and, if they 
can maintain a bill, can only do so by making thèse persons 
parties, and by asking for a wholly différent relief from that 
which the plaintiff now asks. 

Were the bond and mortgage wholly void, from the begin- 
ning, for usury? If they were, I should incline to think 
Edward Matthews estopped to show it ; but, at ail events, one 
who asks relief in equity on this ground, must first offer to 
repay the money actually lent. As a gênerai proposition this 
is admitted ; but there is a statute in New York which author- 
izes the borrower to obtain such a surrender, in equity, with- 
out payment. This statute is so strictly construed that it has 
been held not to apply to an assignée in bankruptcy of the 
borrower, {Wheelock v. Lee, 15 Abb. Pr. [N. S.] 64; S. C. 64 
N. Y. 242 ;) nor to a purchaser of an equity of rédemption of 
land upon which there is an usurious mortgage, (Bissell v. 
Kellogg, 65 N. Y. 432.) It seems to me, however, that if a 
borrower pledges the property of a third person for his debt, 
that person must be so far identified with the borrower as to 
haye ail his rights at law and in equity. If I say that Mrs. 
Matthe^^ is only a nominal holder for her husband, bound 
by hiSfObligations in respect to the property, how can I refuse 
her the same rights which he would hâve to the same prop- 
erty? However this may be, the statute of New York, which 
authorizes a borrower to obtain a cancellation of securities 

wlthout payment, cannot bind a court of equity out of the 
v.6,no.5— 30 
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state, and does not undertakoto do so. When a borrower 
eomes into equity in Massachusetts, or in tlie circuit court, 
lie must do equity, as understood by the court in whieh he 
sues. If, then, the défendants held the notes for which the 
bond and mortgage are said to hâve been given, and if they 
were so given, there could be no rédemption without pay- 
inent. 

For thèse reasons the complainant is not entitled to the 
relief which she seeks. Bill dismissed, with costs. 



Stbafbb, Assignée, v. Caeb.* 
{District Court, 8. D. Ohio. April 7, 1881.) 

1. Costs— Attoenbt's Docket Pbe— Rhv. St. § 824.— Jubt Tbial. 

In a case which had been twice tried to a jury and the jury had each 
time disagreed, and at a subséquent term the case was dismissed, held, 
that under section 824 of the Revised Statutes, an attorney's docket 
fee of only five dollars is taxable. 

2. Samb— "Trial Befoee a Jury"— Constructiow. 

The phrase "trial before a jury," in said section, applies onlyto 
cases in which a controveisy is terminated by a verdict of a Jury and 
a judgment thereon. 

Motion to Eetax Costa. 

Bateman d Harper,iox moiiQTi, 

J. F. Follett and Thos. Millikin, contra. 

Swing, D. J. Peter Schwab was adjudicated a bankrupt, 
ànd plaintiff was appointed his assignée, and brought this 
suit to recover from the défendant assets of the estate of the 
bankrupt. In 1874 the case was submitted to a jury, which 
failed to agrée and was discharged. In 1875 the case 'was 
again submitted to a jury, which, also failing to agrée, was 
discharged; and in 1880 the plaintiÉf came into court and 
dismissed his case. Upon such dismissal the costa were 
taxed against the plaintiff, including a, docket feè of $20, 

♦Reported by Messrs. Florien Giauque and J. C. Harper, of the Cincin- 
nati bar. 
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which thé t)laintiff objecta io, and files tliis motion to retax 
the costs as to that particular item. The plaintiff claims 
that by tjie laws of the United States there should hâve been 
taxed a dockôt fee of five dollars instead of twenty. Whether 
the docket fee shall be five or. twenty dollars dépends upon 
the construction of section 82é ,of the U. S. Kevised Stat- 
utes. This section provides, anaong other fées of attomey, 
that there shall be, "on a trial before a jury in civil or 
criminal causes, or befoïe référées, or on a final hearing in 
equity or admiralty, a docliet fee of $20, providing that in cases 
of admiralty and maritime jurisdiction, where the libellant 
recovexS: less than $50, the docket fee of his proctor shall 
be but $10; in cases at law where judgment is rendered 
without a jury, $10; in cases at lavr where the cause is dis- 
continues, $6." Thèse aire the only provisions of law which 
bear upon the question ^ïesented,. and its détermination dé- 
pends Upon the construction which shall be given to them. 
. TJbe défendant claims that whea a jury bas been empan- 
nelled and the case fully submitted to it for détermination, it 
isa "trial before a jury" within the letter and spirit of the 
law, although they may be unable to agrée and shall be dis- 
charged. But the plaintiff claims that such a trial is not a 
"trial before a .jury," as rcçntemplatéd by this law, but in 
order to bring it within the provisions of the law it niust hâve 
been a trial which resulted in a -verdict by which the rights 
of the parties should be determined. The other provisions 
by which docket fées are given are only upon the existence 
of Jthe ineans by Tyliiçh- the ,cas,e is finally. disposed of. In 
éqûity and admiralty it is uponi the final hearing; in cases at 
law where judgment is rendered without a jury; and in cases 
at.Jaw where the cause is discontiiineà. I know it may be 
said that the purpose of the law was to give a docket fee in 
proportion to the labor performed, and in this view it was as 
much a "trial before a jury" as if they had agreed; but so it 
rûay be said that there might hâve been a hearing in equity 
which involved more labor than the final hearing, but it is 
only upon & final hearing that a docket fee is tobe taxed. In 
a gênerai sensé it may be true that there had been a "trial 
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"before a jury" when the jury had been s-worn and the cause 
fuUy submitted to it, although they had disagreed and were 
discharged. But if this is to be the sensé inwhich it is to be 
construed, then each time the cause was submited to a jury 
and they failed to agrée, would be a "trial before a jury," 
and a docket fee might be taxed. I do not think that this 
was the sensé of "trial before a jury" contemplated by the stat- 
ute. I think it was intended to apply only to such cases in 
•which the controversy was disposed of by the verdict of a jury 
and judgment was rendered thereon ; but if a jury disagreed 
and were discharged, the case remained in ail respects as if 
the matter had never been submitted to a jury. No trial 
had been had, and the plaintifE could come into court and 
discontinue his cause; and if he did so, in the taxation of a 
docket fee, the case must be treated as discontinued, and a 
docket fee of five dollars only should be taxed. 

The, motion must, therefore, be sustained, and the clerk in 
the retaxation will tax a docket fee of five dollars instead of 
twenty. 



SiLL, Assignas, etc., V.- SoLBBRG, 
(Oirouit Court, W. D. WUconsin. April 5, 1881.) 

1. EqTJITABLI! RkLDBIV— FeAITOXIMINT PkBFBBENCB— CoHTIHrOBHT LUr 

BiLirr — ^^Indobseb. 

The fraudulent appropriation of the assets of a bankrupt to the 
payment of a note before maturity, at the reqnest and for the 
benefit of the Indorser, is a preper subject for équitable neUef 
in a bill to charge the indorser. 

2. Bamb — SooPB OF Remedy. 

Where there are such grounds for équitable relief as to part of the 
substantial matters set out in the bill, equity will take cognizance of the 
■whole, 

3. Fraudulent PnBFEKENCB— Ret. St. { 5128. 

Such appropriation for the beneflt of the Indorsee constitutes » 
préférence within the meaning of section 5128 of the Revised Stat- 
utes. — [Ed. 

In Equity, Demnrrer. 
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S. U. Pinney, in support of demurrer 

C. W. Bunn, contra. 

Dybr, D. J. This is a demurrer to a bill in equity 
brought by the complainant as assignée of Wilson & Kiene, 
bankrupts. The bill sets eut the following state of facts : On 
and prier to the twenty-ninth day of August, 1878, Wilson & 
Kiene, as eopartners under that firm name, were and had 
been doing business in L,a Crosse as retail dealers in pork, 
haras, lard, etc. On that day they were adjudicated bank- 
rupts, and the complainant was subsequently appointed as- 
signée. On the twenty-eighth day of August, 1878, the bank- 
rupts were indebted to the La Crosse National Bank in the 
sum of $5,000, as the makers of a promissory note, dated 
May 30, 1878, payable to the order of the bank, and due 
August 31, 1878, and on which the défendant, Solberg, waa 
indorser. The bankrupts were also at that time largely in- 
debted to varions other persons, and had not sufficient prop- 
erty to pay their indebtedness, nor did tbey hâve bankable 
aBSets with which to pay their note held by the bank, of which 
fact the défendant had knowledge. This being their condi- 
tion on the day last mentioned, August 28th, Wilson, acting for 
the firm, but without the knowledge or consent of his partner, 
sold and delivered to the défendant their entire stock in trade, 
alleged to b'e then 'worth $3,000, and in payment therefor took 
the defendant's note for $2,4:64.14. The défendant waa ai 
the same time indebted to the bankrupts in the sum of 
$1,333.16 on open account, and for this amount he then gave 
to the firm his note. On that day the bankrupts had in hand 
$494.30 in cash, and also held notes against varions persons, 
amounting in ail to $792.81, ail of which he indorsed except 
one note, which, without indorsement, was bankable paper. 
The bankrupts, or one of them, at the request of the défend- 
ant, then took the two notes bo made by him, also the notes 
against third parties which he had indorsed, and the cash 
which they had in hand, to the bank, and took up their $5,000 
note, upon which the défendant was contingently liable as 
indorser. 

It is alleged that this payment was made for the'purpose 
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of releasing the défendant from his liability on the $5,000 
note, and for his beneiit, and it is further averred that ail the 
acte before recited were done in pursuance of a fraudaient 
combination and arrangement between the défendant and one 
of the bankrupts to give the défendant a préférence over the 
gênerai creditors of the firm. Suitable allégations are also 
made of the insolvency of the bankrupts at the time of thèse 
transactions, and that the défendant had reasonable cause to 
believe that they were then insolvent, and knew that the 
transfers and payments were made in fraud of the bankrupt 
law ; and the prayer of the bill is tha;t the sale and transfer of 
the stock of merchandise to the défendant, and the payment 
and transfer of the assets before mentioned to the bank, for 
his benefit, be declared void and set aside, as between the 
complainant and défendant, and that he be deprived of ail 
benefit arising to him therefrom. Also that he be charged. 
with the value of the assets so transferred and paid for his 
use and benefit, and be decreed to repay the same ; that an 
account be taken of the value of the merchandise ; that th& 
défendant be charged with the excess of such value over what 
he paid therefor, and that he be decreed to pay the same ta 
complainant. 

The bill is demnrred to on two grounds: (1) That com- 
piamant's remedy is at law ; (2) that upon the allégations oi 
the bill the complainant is not entitled to the relief he seeks. 

1. It is contended by counsel for the défendant that this 
bill is in substance a déclaration, in case that no discovery is 
Bought, that no such account is needed as involves the exer- 
cise of equity jurisdiction, and that, in short, the bill contains- 
no allégations disclosing a necessity for resorting to a court 
of equity. It is provided by statute of the United States 
(section 723, Eev. St.) that "suits in equity shall not be sus- 
tained in either of the courts of the United States in any case 
where a plain, adéquate, and complète remedy may be had 
at law." This is merely deolaratory of the pre-existîng rule. 
Parker v. Cotton & Wool Go. 2 Black, 545. Many authorities 
were cited by counsel on the argument in support of and 
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agamst the proposition that the présent bill shows no grounds 
for recourse to equity. In the cases cited in support oi the 
demurrer, the question of the right to équitable relief arose 
in various forms, and from them ail this sammarized state- 
ment of the law may be dedueed : that -whenever a court of 
law is compétent to take cognizance of a right, and bas power 
to proceed to a jûdgment which affords a plain, adéquate, 
and complète remedy, without the aid of a court of' equity, 
the plaintiff must proceed at law, because the défendant bas 
a constitutional right to a trial by jury. Hipp v. Balin, 19 
How. 278. 

The case most nearly parallel to this, cited in support of 
the demurrer, is Garrison v. Markley, 7 N. B. E. 246, which 
was a bill to recover the value of a stock of goods alleged to 
hâve been transferred by the bankrupts to the défendant, a 
creditor, with a view to give him a préférence, in fraud of the 
bankrupt law, and in which it was held that the remedy at 
law was plain and adéquate, and jurisdiction in equity was 
therefore declined. That case, it is to be observed, involved 
only the recovery of the value of propérty which the creditor 
had directly received from the bankrupt. That was ail there 
was of it, and therefore trover was a suitable and complète 
remedy. The présent bill, as we shall see, discloses some 
features not présent in Garrison v. Markley. 

In many of the cases referred to by counsel for the oom- 
plainant the question of équitable jurisdiction was notdireotly 
raised, and was therefore only impliedly decided. In some 
of thèse cases, and in others where the question arose for dis- 
tinct adjudication, it was sought to set aside conveyances of 
land, or mortgages on personal propérty, or transfers of secu- 
rities, and none of them are directly in point as parallel cases 
to the présent; though it would seem that Flandersv.Abbey, 
6 Biss. 16, is a case which, if it is to be regarded as authori- 
tative in its f uU extent, would support jurisdiction in equity, 
even upon such a state of facts as existed in Garrison t. 
Markley, supra. 

Cady V. Whaling, 7 Biss. 430, was a bill to reaoh propérty 
transferred by the bankrupt to hia wife, and involved the 
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avoidance of a voidable légal title in the wife. A part of the 
propertyin eontroversy consisted of policies of life Insurance, 
and the peculiar features of the case, when taken together, 
were such as to make it quite apparent that a recourse to 
equity was the only effective remedy. 

None of the cases cited on either side disclose such simi- 
larity to the case made by the présent bill as to make them 
applicable, except as they enunciate gênerai principles. This 
demurrer must, therefore, be decided by applying the gênerai 
rules or principles relating to equity jurisdiction to the facts 
alleged in the bill. If equity déclines to take cognizance of 
this case, it is beeause the remedy at law is plain, adéquate, 
and complète. Such remedy must be plain, for if it be doubt- 
ful and obscure at law, equity will assert a jurisdiction. It 
must be adéquate, for if at law it falls short of what the party 
is entitled to, that founds a jurisdiction in equity. And it 
must be complète ; that is, it must attain the fuU end and jus- 
tice of the case. 1 Story, Eq. Juris. § 33. If the transaction in 
question was attended by or bas given rise to circumstancea 
on account of which a judgment at law will fall short of doing 
full and complète justice between the parties, or on account 
of which there is difficulty in reaching the full merits of the 
case under the rules of law, or where there is even a reason- 
able doubt as to the remedy at law being plain, adéquate, and 
complète, equity will always take and retain jurisdiction. 
Garrison v. Markley, supra. To thèse gênerai rules may be 
added another, which is that if there are grounds for équita- 
ble relief as to part of the substantial matters set out in the 
bill, equity will take cognizance of the whole. 

If the entire subject-matter of the suit consisted of the 
sale and transfer to the défendant of the bankrupt's stock of 
merchandise, the remedy at law would undoubtedly be adé- 
quate and complète ; for the goods were delivered direetly to 
the défendant. They came to his hands, and were converted 
by him, ànd trover would lie for their value. In such case 
it would not do to say that, beeause fraud was involved, the 
jurisdiction of a court of equity might be invoked concurrently 
with that of a court of law. That rule is subjeot to excep- 
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tions, and, in view of the exceptions, Judge Story, in speaking 
of cases involving fraud, states the rule in this language : "It 
may, therefore, be said that the concurrent jurisdiction of 
equity extends to ail cases of légal rights where, under the 
circumstances, there is not a plain, adéquate, and complète 
remedy at law." So, also, it may be that, as to the debt for 
$1,333.16 due from the défendant to the bankrupts, and for 
■which he gave them his note, an action at law would lie to 
recover the amount of that debt as if no note were given, and 
as if the debt remained unpaid, Indeed, it seems quite clear 
that, if the note -was given and used to enable the défendant 
to secure protection against his liability on the note held by 
the bank, and thereby to get a forbidden préférence, an action 
at law to recover the original debt owing by him to the bank- 
rupts would be an ample remedy, if the transaction makea 
him liable in any form of action. But, according to the bill, 
the alleged fraudulent purchase of the stock, and the giving 
of the note for $1,333.16, do not constitute the entire sub- 
ject-matter of the action. It is cbarged, as we hâve seen, 
that certain moneys of the bankrupts, and certain promissory 
notes held by them against third parties, were also applied 
on the bank indebtedness, for which the défendant was con- 
tingently liable ; and it is alleged that the appropriation of 
thèse assets was made in pursuance of a scheme entered into 
between the défendant and the bankrupts. This means that it 
was arrangea between those parties that the assets of the bank- 
rupts should be exclusively applied in payment of the one debt 
owing to the bank, instead of applying them pro rata upon ail 
the liabilities of the firm ; and the bill seeks to charge the de- 
fendant with the moneys and assets thus used, because of his 
alleged participation in the transaction. Is there not shown 
in this phase of the case grounds for équitable relief, if the 
défendant is chargeable in any proceeding whatever? The 
question, I think, must be answered in the affirmative ; for it 
is not perceived howthe défendant could be made answerablein 
an action at law for the alleged fraudulent appropriation of 
the moneys which the bankrupts had in hand, and the notes 
which they held against third parties. Those moneys did 
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not corne to the hands of the défendant, and so he would not 
be liable for them in an action for money had and received. 
Nor were the notes laôt mentioned converted by him in such 
manner as to enable the complainant to enforce liability in 
an action of trover. Thèse moneys and notes remained ail 
the time in the hands of the bankrupts until they were deliv- 
ered to the bank to be appliedin paymentof the $5,000 note; 
and, if personal responsibility for them can be fastened upon 
the défendant at all.it is because the appropriation of them to 
the payment of the bank indebtedness was made to protect 
him against a contingent liability, and was therefore for his 
benefit, and because he was a party to the transaction. The 
methods pursued to accomplish the object in view, j,ccording 
to the averments of the bill, were circuitous, and any liability 
of the défendant arising from the use made of the moneys 
and notes referred to is one springing from the application of 
équitable principles to the transaction, and only enforceable in 
equity. As the défendant derived the benefit he sought by 
indirect and circuitous means, and not by personal appropria- 
tion or conversion of the property, the transaction can only 
be unravelled by a court of equity, which may, if a case is 
made upon the proofs, charge him in equity with the value of 
thèse moneys and notes ; and this is one of the results sought 
to be attained by the bill. Since, therefore, under the rule 
before stated, equity has jurisdiction as to part of the sub- 
ject-matter of the bill, it may take cognizance of the whole. 
Thep first ground of demurrer must be held untenable. 

2, It is insisted, however, that the bill makes no case for 
relief in law or equity, and the grôunds urged in support of 
tbis point are that the use made of the assets of the bankrupts 
was not a payment to the défendant, nor to his use, as he had 
not been chargea with a fixed liability on the note held by the 
bank, and owed no one on account of the note ; that the 
action should hâve been brought, if at ail, against the bank, 
as the party receiving the payment and realizing the sole 
légal benefit thereof, and if the bank received the money 
innocently, then there was no unlawful préférence. I think 
this view of the case made by the bill is unsound. The stat- 
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ute, (section 5128, Rev. St.,) though it does not specifically 
name indorsers, is broad in its terms and meaning. It pro- 
vides that "if any person, being insolvent, * * * -within 
four months before the filing of the pétition by or against 
him, with a view to give a préférence to any créditer or per- 
son • » * yjJiQ is under any liaUlity for him, * * * 
makes any payment, * * * transfer, or conveyance of 
any part of bis property, either directly or indireetly, * * * 
the person receiving Buch payment, * * * transfer, or 
conveyance, or to be benefited thereby, having reasonable cause," 
etc. 

This language manifesta an intent to prevent any évasion 
by indirect payments or dispositions of property. It is true 
that the defendant's liability on the note to the bank had not 
been fixed; but within the meaning of the law he waa under 
a liability for the bankrupts. He had assumed the liability 
of an indorser, which was contingent at the time, and which 
might or might not become absolute. It was such a liability 
as would hâve supported a security passing from the makera 
of the note to the indorser to indemnify him against loss. 
The transaction, as it is set out in the bill, amounted to a scheme 
between the bankrupts and the défendant, whereby, in antici- 
pation of the maturity of the note, and for the purpose of 
protecting the indorser against absolute liability and ultimate 
payment, it was arranged that through the intervention and 
co-operation of ail the parties the assets of the bankrupts 
should be appropriated to the payment of the note and con- 
séquent benefit of the indorser. True, the payment was not 
directly to the indorser, but in equity it was équivalent to 
that, if the facts are as stated in the bill, and equity will look 
through the transaction and see if it is within the spirit and 
meaning of the law, if not its letter. If the défendant had 
taken directly the securities and assets of the bankrupts for 
the purpose of applying them in payment of the note held by 
the bank, and had so applied them, and if the other required 
conditions had existed as alleged in the bill, there could be 
no question that it would hâve been within the inhibition of 
the statute. As the case is stated in the bill, has the défend- 



476 FEDERAL EEPOKTBR. 

ant not done what, in the considération of a court of equity, 
is équivalent to that ? He was under a liability for the bank- 
rupts, and payment was so made as to relieve him from that 
liability, and thereby benefit him ; and it is not to be over- 
looked, — for this is a vital élément of the bill, — that this was 
done in pursuance of a scheme or fraudaient device between 
the bankrupts and the défendant whicli enured to the benefit 
of the latter at the expense of other creditors. Thereby he as 
effectually secured a préférence as if the assets had been paid 
to him direotly, and he had then personally appropriated 
them to the payment of the note. 

In Bartholow v. Beau, 18 Wall. 635, the question was 
whether a payment by an insolvent, which would otherwise be 
void as a préférence, was not excepted out of the provisions 
of the law, because it was made to a holder of his note, over- 
due, on which there was a solvent indorser whose liability 
was fixed; and it was held that it was not. Justice Miller, 
in the opinion, says that "the statute in express terms forbids 
such préférence, not only to an ordinary créditer of the bank- 
rupt, but to any person who is under any liability for him. 
* * * It is therefore very évident that the statute did not 
intend to place an indorser or other surety in any better posi- 
tion in this regard than the principal creditor; and that if 
the payment in the case before us had been made to the in- 
dorser, it would hâve been recoverable by the assignée. If 
the indorser had paid the note, as he was legally bound to 
do when it fell due, or at any time afterwards, and then re- 
ceived the amount of the bankrupt, it eould certainly hâve 
been recovered of him; or if the money had been paid to 
him directly, instead of the holder of the note, it could bave 
been recovered ; or if the money or other property had been 
placed in his hand to meet the note, or to secure him instead 
of paying it to the bankers, he would hâve been liable." This 
language is plainly expressive of the view that if, in advance 
of his liability being fixed, an indorser takes the bankrupt's 
property to meet the note which he bas indorsed, when it 
shall mature, or to secure himself against loss, he will be 
liable as accepting a préférence. And it would seem that i£ 
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thîs is done by indirect and evasive methods, the resuit in 
equity must be the same as if direct means were resorted to. 

In Beau v. Lajlin, 5 N. B. E. 333, it was held that au 
indorser of a note who receives none of the proceeds of the 
same, and whose contingent liability never becomes absolute, 
cannot be compelled to pay to the bankrupt's assignée the 
amount of the note paid by the bankrupt to the holder. But 
in this case the maker of the note paid it at maturity without 
calling on the indorser or surety, and was .then carrying on 
bis business, and so continued for a considérable time there- 
after ; and, moreover, the surety was net a participant in any 
Bcheme for the appropriation of the bankrupt's property to 
save himself from ultimate obligation to pay the note. It 
may be added, further, that some of the doctrine of the opin- 
ion in this case is quite irreconcilable with prinoiples laid 
down in Bartholow v. Bean, supra. As bearing upon the ques- 
tion under considération, and as tending to sustain the views 
which bave been expressed, the cases of Ahl y. Thorner, 3 N. 
B. E. 118, and Cookinham t. Morgan, 5 N. B. E. 16, are not 
without force. 

I thiuk the bill should be answered. Demurrer uverruled. 



Main, Assignée, etc., v. Beomlbt and othera. 

{District Court, W. D. Wiseonsin. — — , 1881.) 

L Assignée m Bankruptct— Void Sale— Suit to Enjoin AcnoK 
Bbtwebn Creditors in State Coubt. 

A suit to set aside a sale, void under the lankrupt law, and to 
enjoin the vendee from prosecuting a suit in the state court against 
the attaching créditer of the bankrupt vendor for the taking of the 
goods sold, cannot be maintained by an assignée in bankruptcy, 
where he haa obtained possession of the property, and is no party to 
the proceedings in the state court. — [Ed. 

In Equity. 

Finches, Lynde é Miller, for assignée, 

F. J. Lamb, for défendants. 
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BuNN, D. J. This is a suit in equity, brougbt to bave a 
certain sale of goods by the bankrupt to défendant Bromley, 
had a few days previous to the filing of the pétition in bank- 
ruptcy, declared void and set aside, and to enjoin the défend- 
ant Bromley from prosecuting a suit in the state courts 
against the other défendants, Bacon, Goodrich & Johnson, 
to recover damages for taking the goods from Bi-omley on 
attachment against the bankrupt, issued from a justice's 
court after the sale to Bromley and before the proceedings in 
bankruptcy were begun. The bankrupt was a small mer- 
chant, doing business in Jefferson county, and on the sevén- 
teenth of April, 1875, being indebted to Bromley in the sum 
of $400, upon a promissory note given for borrowed money, 
and being unable to pay in cash, exeeuted a bill of sale of 
the remuant of his stock of groceries to pay the note, repre- 
senting at the time that it was ail he had to pay with, and 
that he did not owe any other debts. Bromley did not want 
the goods, but the évidence shows bouglit them in entire 
good faith as the only means of getting his debt. A few 
days after, on April 28th, Bromley having possession of the 
goods under the bill of sale, the other défendants, Bacon, 
Goodrich & Johnson, wholesale merchants in Milwaukee, 
caused an attachment to be issued in justice court against 
Giles, afterwards the bankrupt, upon a claim of $169.15, 
and attached the goods in the hands of Bromley, the deputy 
sheriff seizing them and taking them into his possession on 
the attachment as the property of Giles. Thereupon Brom- 
ley commenced an action of trespass against Bacon, Good- 
rich & Johnson, and one Hutchinson, the deputy sheriff, in 
the circuit court of Jefferson county, to recover damages for 
seizing the goods and taking them from Bromley under the 
attachment. 

On May Ist, immediately foUowing, Giles filed a voluntary 
pétition in bankruptcy and was adjudged a bankrupt. There- 
upon, upon the affidavit and application of Bacon, Goodrich 
& Johnson, who still held the goods under the attachment, 
this court issued a gênerai warrant to the marshal, as messen- 
ger, to seize ail the goods and property of the bankrupt, and 
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thèse goods were voluntarily turned over to the marshal, by 
the depnty sheriff, under the direction of Bacon, Goodrich & 
Johnson, as the goods of the bankrupt. 

Bromley's action for trespass camé on to trial in the cir- 
cuit court of Jefferson county, and the jury, under the in- 
structions of the court, fouhd a verdict of nominal damages, 
merely, for the plaiiitiff, on the ground that though the sale 
to Bromley was a valid sale under the state law, that it was 
vôid under the bankrupt law, and that under that law Brom- 
ley had no title to the goods and therefore could only recover 
nominal damages. 

The case wae appealed to the suprême court, and reversed, 
(Bee Bromley v. Goodrich, 40 Wis. 131,) the court holding 
that ^be^tate court should nôt take jurisdiction to adjudicate 
a sale that is valid under the state law to be void under the 
provisions of the bankrupt law, in the absence of any adjudi- 
cation on the point bythe fédéral court; and that this sale to 
Bromley being a valid and honafide sale under the state law, 
the court should hâve held it so, and allowed the plaintiff to 
recover in that suit the value of the property taken. The case 
was thereupon sent back to the circuit court of Jefferson 
county for a new trial. This suit is brought hère to stay the 
trespass case in the state court, and the questions presented 
are whether or not this court bas jurisdiction to stay the suit, 
and whether the bill and the proofs show any eqnity on the 
part of the assignée. 

The suit sought to be stayed is between certain creditors of 
the bankrupt, and relates to property that bas since corne 
into possession of the assignée as bis représentative, and I 
am satisfied, from the testimony, that though Bromley pur- 
chased the goods in entire good f aith and for a full considér- 
ation paid, that the transfer was in valid under the provis- 
ions of the bankrupt law, and that the goods were properly 
turned over to the marshal, as messenger, and by him to the 
assignée; and if thèse facts constitute a sufficient ground 
on which to maintain the suit, then the plaintiff is entitled to 
the relief sought. 
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But without questioning the jurisdiction of the court in a 
proper case to stay proceedings in a state court -where the 
assignée is a party, or where his rights as assignée are in any 
way to be afifected by the litigation, I cannot see that in this 
case the plaintiff bas any sufficient ground in equity to stand 
upon. He is not sued. He is in no sensé a party to the 
litigation. The fund he represents is in no danger. His 
rights as assignée to the property are in no way being menaced 
or questioned. The little property there was, was voluntarily 
turned over to the marshal. About one-half the goods, or 
$200 in value, was set off to the bankrupt by the assignée as 
exempt under the laws of Wisconsin, and approved by order 
of the court. The rest of them hâve been sold by the assignée 
and turned into money, the avails, about $206, beiùg nowin 
the hands of the assignée, ready to be distributed. 

Under thèse circumstances, there would seem to be no suf- 
ficient reason for setting aside the sale to Bromley, or staying 
proceedings in the state court. 

If anything was to be gained by it to the assignée, and sô 
to the creditors generally, then the suit would be proper; 
then would there be a reason for its existence. Or if the prop- 
erty was still held by Bromley, and a suit was necessary to 
recover it, there would then exist a good reason for bringing 
the suit to set the sale aside and recover the property. So 
if the assignée were sued in the state court for taking the 
property. But aside from some sueh motive of benefit or 
interest to the assignée, as the représentative of ail the cred- 
itors, it is difficult to see what ground the assignée has to 
stand upon to maintain a suit to set aside a sale held valid 
under the state law, and to stay litigation between two cred- 
itors of /the bankrupt. The suits which thè assignée can 
maintain should be for the benefit of the creditors generally, 
and not in the interest of a particular créditer only. 

The assignée may safely look on and see litigation go 
on between certain creditors, so long as he is in no way a 
party to it, and cannot be bound or in any way aiïected by 
the results of such litigation, It is time enough for him to 
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act when hîs rights as aseignee are menaced, or ît is neces- 
saïy to institute litigation to h&vti those righis proteoted or 
ascertained. 

In this case he bas confesBedly ail the î)roper1;y the bank- 
rnpt had, and is in no danger of losing it. There is, theref ore, 
no sufiâcient motive for the suit. The bare faot that the sale 
was Toid is no reason for setting it aside, so long as the 
assignée bas the property^ and ail that be oonld obtain in 
any event by the most suooessfol litigation. 

The bill is diemissed. 



DoTT and others, Assignées, etc., v. Joehsoit and others, 
Admiuistrators, etc. 

(Dùtriet Oourti N. D. Nem York. Mardi 8, 1881,) 

1. Statotb 01' LmiTATioNB— Debt Ownsro BAHKBnpT— Bet. 8t. J 6067. 
Tbe limitation prescribed bj section 6057 ot the Revised Statutes, 
in relation to suits "between an assignée in bankruptcy and a pe^n 
claiming an adverse interest touching any propertj or riglits of prop- 
taXj transférable to or invested in such assignée," is applicable to an 
action brought by the assignée to collect a debt owing to the bank- 
rupt 

S. Baub— AssiOKDB Dbbtob to Baitsbikft— Bet. Bt. f 6087. 

Where, however, the debtor is the assignée of the bankrupt, tha 
statute dœs not begin to nin until the death of the assignée. 

8. SAUB— Co-ABSiaiTBB— ESTOFFBL. 

The représentatives of such assignée are estopped from claiming, 
npon his death, that an action could hâve been maintained by hia 
co-assignee within the time limited by the statute. 

4. Sajcb— Repbbsbntativbs of Dbcbabed Assignbb — Statb Statdtb. 
Suit must be brought against the représentatives of such assignée 
'within the time limited by section 6057, althoughtmder the provisions 
of a statute of the state of the deceased assignée the term of 18 months 
was not to be deemed any part of the time limited by law for the 
commencement of actions againt his administrators.— [Ed. 

Thoa. CorUtt, for plaintiffs. 
W. C. Rager, for défendants. 
T.6,no.5 — 31 
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WaliiAce, D. J. yi^e défendante laaiîitam that the action 
iSjbarred by th.© statutôi ©f limitations. I agrée with the 
défendants that section 5057, U. S. Eev. St., which enacts 
"that no suit, elth«r at Iftw or eqaity, shall be maintainable 
in any court between 9cs>. aasignee in baukruptcy and a person 
claiming an adverse interest touching any property or righta 
of property transférable to or vested in such assignée, unless 
brought witbin-tw0 years from, the time when the cause of 
action accrued for or agaiïiBtsuoh assignée;" is applicable to 
an action brought by the assignée to C(dlect:a debtowing to 
the bankrupt. 

The later authorities in the fédéral courts are to this effect, 
and certainly every reason which can be advanced for a lim- 
itation of the kind applies with as much force to such a cause 
of action as to one brotight to recover spécifie property. 
Thèse authorities, as well" aS those whicÉi intimate a différent 
view, are cited in WalkeTf Assignée^ etc., v. Tanner, 16 N. B. 
E. 285, where the limitation was applied to a cause of ac- 
tion like the présent. ' '8eo, &\aa, Fdremaii, Assignée, v. Eige^ 
hw, 18 N. B. E: 457. 

Jrhe statute, however, did npt.begin to run in Johnson's 
life-time, because he -was oûeof -the" assignées of the bankrupt, 
and rëmained such assignée until hîs death. The statute 
of limitations is not intended to apply to claims for the 
reçovery of wliich the party entitled Ihereto could not main- 
tain an action. A party cannot be both plaintiff and défend- 
ant in an action at law. Maffat v. Van MuUiger, 2 Chitty, 
539; 2 B. & P. 124; Teague r. Hubbard, 8 B. & C. 345. Ac- 
Cordingly it has been held that where money is lent by a 
feme covcrt, having a separate estate, to her husband, the stat- 
ute does not begin to run agaiïist the debt until the death of 
the husband, for on account of the unity of the husband and 
wife the lattfer eannot sue the fornàer. Towers t. Hugner, 3 
Whaït. (Pa.) 48. _ ' , . 

Statutes of limitation do not extinguish the debt or claim ; 
they only form a bar to the remedy of the party to recover 
it by action, and they can only operate upon the remedy 
from the time when the remedy is available. Therefore, a 
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fitatute of limitations does not rnn while there is no pereon 
against whom suit can be brought, as where, until adminiô- 
tration bas been granted, a-statute of limitations does not 
operate upon a clairn against the estate, because, thôre is no 
one who can be sued. Lewis v. Broadwell, 8 Moliean, 568. 

Assuming, however, that Johnson's co-assignees could hâve 
maintained an action against him for the demand while 
he was assignée, his représentatives are estopped from avail- 
ing themselves of the defenee. He was a trustée whose duty 
required him to enforce ail claims existing in favor of the 
estate. He was responsible for any default of bis co-assignees 
in tbis behalf, and could no more take advantage of their 
lâches or misconduct than he could of his own misconduct in 
failing to bring an action that should bave been brought. 
His administrators cannot avail themselves of a defenee 
whioh he would not hâve been permitted to set up. This 
action was not brought until three yeara and over had expired 
after the administrators were appointed. I am constrained 
to hold that the statute of limitations began to run when the 
administrators were appointed and had qualiûed, and that 
the action is therefore barred. 

The statutes of this state enact that the term of eighteen 
months after the death of any intestate shall not be deemed 
any part of the time limited by law for the commencement of 
actions against his administrators, and the plaintiffs insist 
that the period of eighteen months is notto be computed in 
applying the limitation. The answer to this argument is 
that the state statute does not prevent the bringing of an 
action against the administrators within the eighteen months. 
If it did in terme do this, the prohibition could not afifeet the 
right of a plaintiflf to bring a suit, which the laws of congress 
authorize him to bring at any time. The laws of the United 
States are suprême within their constitutional limits, and a 
right which they confer cannot be abrogated or curtailed by 
state législation. The bankrupt act, as a measure of policy 
to secure the speedy settlement of estâtes, authorizes a de- 
fendant to defeat an action if it is not brought within two 
years. No state could deprive him of this right, and^'thus 
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frustrate the polioy of the bankrupt act, without invading tho 
domain "which belongs exolusively to a higher sovereignty. 
The state statute does not attempt to do this. It merely sus- 
pends the opération of its owu statute of limitations. 
Judgment is ordered for the défendant. 



Beown ». Debbe, Mansub & Co. and others. 
(Oireuit Oourt, E. D. Missouri. January, 1881.) 

1. Ikvention— RoTATOKT Seed-Whbbl. 

The substitution of an intermittent rotatory seed-wheel for an oscil- 
latory seed-wheel, with the addition of the devices necessary to efEect 
such rotatory motion, constitutes a valid and important improvement. 

2. Samb— Division into Distinct Claims. 

The suprême court having held divisional patents valid, there can 
he no légal objection to subdividing au invention into distinct claims. 
—[Ed. 

In Equity. 

Teeat, D. J. The only questions caîling for especial 
attention are — First, was the patent for an improvement 
isBued in 1865 valid? Of this the court has no doubt; for 
instead of an oscillatory seed wheel, an intermittent rotatory 
wheel was suhstituted, — the intermittent rotatory opérations, 
in combination, to be effected by the devices stated, namely, 
the forks on the transverse bar contrived with checks, so that 
the wheel could be rotated intermittently, and stopped at each 
discharge of the seed in the cheek-rows. Second, la the re- 
isBue No. 6,384 valid? It contains three claims. To under- 
stand them, it is necessary to consider what was ineluded in 
the improvement of 1865, and not only what was the state of 
the art when the patents of 1853 and 1855 were issued, but also 
of 1865. AU that was ineluded in the patents of 1853 and 
1855 are abandoned to the public ; and hence the improve- 
ment patent of 1865 and its re-issue must rest for présent 
validity, or rather for infringement, upon the violation of the 
lawfal rights of the plaintif, which were acqoired under said 
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patent of 1865 and its re-îssue. Is the re-issne, &b1q each of 
îts three claims, within the tenns of the original patent of 
1865? 

It is clear that the substantial improvement consisted in a 
new device, which, in combination with former devices, 
•wovlà prodace an intermittent rotatory motion, with de- 
soribed checks, instead of an oscillatory motion of the seed- 
wheels. In the re-issae the matters inyented or suggested in 
the patent of 1865 are divided into three distinct claims. As 
the United States suprême court has held divisional patents 
valid, there can be no légal objection to subdividing the 
invention into distinct claims. So far as the présent inquiiy 
is concemed, there is nothing new in horizontal reciprooal 
seed-wheels, a transverse reciprocating bar, and a hand- 
lever, operated in combination, nor was there in saîd combi- 
nation operating in connection with the valve in the seed-tabe. 
Now, if an intermittent rotatory seed-wheel was substituted 
for an oscillatory wheel, and devices given for effecting such 
rotatory motion, ' consisting of forks on the transverse bar, 
and checks on the wheel and bar, constructed as described, 
a valid and important improvement was made. Such was 
the scope of the patent of 1866. 

The re-issue subdivides that invention into three claims; 
First, the combination of the peculiar wheel and transverse bar 
with a hand-lever, so as to produce the intermittent rotatory 
motion, substantially as, etc. Hère is an introduction into old 
machinery of a new and peculiar wheel and forked transverse 
bar, whereby, in combination with well-known devices, the de- 
sired resuit could be produced, — a new combination. Second, 
the combination of the described forks and toothed wheels to 
operate as stated. That combination shows the gênerai struct- 
ure of the forks and of the wheels and of the checks, whereby 
the intermittent rotatory motion was produced and stopped 
at each discharge of the radial seed-cups through the seed- 
valves. No similar combination exiated previously, and as 
to some of the devices they were entirely new. ThircL, this 
claim, unless limited to the devices used in the combination, 
would be too broad, and therefore void. It is for a combina- 
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tion, literally interpreted, of any horizontal rotatipg geed- 
wheel in the hopper, and valve in the seed-tube, a transverse 
reciprocatîng bar, and operating hand-lever. Such a combi- 
nation is open to more than verbal criticism. When, how- 
ever, the reeognized rules of interprétation in such cases are 
brought to bear, -we find that this claim différa from the others 
only in making the rotatory wheel operate the seed-valve. 
Said valve had previously been operated in connection with 
the oscillatory wheel, bar, and lever. Hence, the introduc- 
tion of the intermittent rotatory wheel, the forka on the 
transverse bar, and the checks or stops at certain points, 
enabled the three combinations to be effective in their re- 
spective opérations, separately considered. Each of those 
claims is therefore held to be valid. As to the infringement, 
much might be said if the court had at its command the 
appliances whereby, through models and drawings, it could 
make its views olearly appear as to détails of mechanical con- 
trivances. In the absence of such aid it would be uselesa to 
attempt a detailed description thereof. It must Buffice to 
Btate that the défendants infringe each of the plaintiff's 
claims, limiting them to the use, in combination, of the der 
vices specified. The combinations are the same, and the 
devices used are the same, with merely colorable change as to 
form. The forks, seed-wheels, and checks exist in the patent 
and in défendants' machines in combination, substantially as 
set forth in plaintiff's patent. 

A decree will be entered for the plaintiff accordingly, with 
référence to the master, Thomas G. Eeynolds, to report the 
amount of profits and damages. 

8ee infra, 487, for décision of the coiirt upon motion for rehearing and 
to Bct aside the interlooutory decree. 
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Brown V. Deeee, Manstjb & Co. 

{Circuit Court, E. D. Missouri. Febraary fi, 1881.) 

1. Ikpbingbment— Suspension of Inteklocutort Deceee— Poweh op 

CODET. 

The suspension of an Interlocutory decree, perpetually enjoining 
the infringement of a patent, until an accounting can be had and a 
decree entered from wliich an appeal can be taken, resta in the dis- 
cretion of the court which granted the decree. 

2. Same— Same — Same. 

In the exercise of such discrétion the court should look careftilly to 
ail the facts and eircumstances involved, regarding the différence bo- 
tween royalties, licenses, and patent monopolies. 

S. Motion OvEBRDLED. 

Motion to suspend the interlocutory decree for a perpétuai injuno- 
tion overruled under the eircumstances of this case.— [Ed. 

George Hardwg and Jokn R. Bennett, for plaintiff. 

West d Bond and S. S. Boxjd, for défendants. 

Tbeat, D. J. On the hearing of this cause upon the mér- 
ita, it -was decided that the plaintiff 's patent was valid, and 
that the défendants had infringed the same.* A motion for 
rehearing is now présentée! substantially on tlie ground that tue 
défendants hâve diseovered since said hearing proofs of prior 
use and anticipations of plaintiff's patent, invalidating the 
same. The motion looks to setting aside the decree and per- 
mitting an amended answer to he filed, in which the newly-dis- 
covered matter may be interposed. To that motion there are 
valid objections: First. Under the rules governing such cases, 
the time within which such defences can be presented is pre- 
scribed by law. No adéquate excuse is given for the non-pres- 
entation of the alleged defences within the prescribed time. 
Second. So far as the motion and accompanying affidavits 
disclose, there is no adéquate reason, even if the supposed 
new matter had been présentai? in time for changing the 

decree. 

The parties in this case had been at issue for about two 
years, and, after mutual indulgence as to the date of hearing, 
*See supra, 484. 



■188 FBDEBAL BEPOBTER. 

the cause was finally presented to the court upon thé évidence 
submitted, with elaborate arguments by respective counsel. 
Ample opportunity had been given to the parties and counsel, 
and, now that a decree bas been ordered, if the case is to be 
opened, new pleadings introduced, with the necessary delay 
as to the taking of évidence thereunder, the probability is 
that the patent will, in the meantime, hâve expired. The 
patent in question bas only one year to run, which, if wasted 
in litigation, leaves the patentée no direct benefit from its 
existence, but remits him only to profits, damages, etc., re- 
coverable from the infringers. 

This court bas already passed upon the main issues as 
made by the pleadings and évidence, and there is no sufficient 
ground for the motion to rehear or open the case in order to 
let in new pleadings, etc. The motion for rehearing is over- 
ruled. 

There is another motion calling for grave considération, 
viz., to suspend the injunction ordered after a fuU hear- 
ing, 80 that the défendants may not bave their business de- 
stroyed pending the account with a view to a final decree, 
from which decree they intend an appeal with a supersedeaa. 
They now offer to give a bond in any sum the court may 
name if a suspension of the injunction order is granted until 
the case has ripened into a final decree from which an appeal 
ean be had. 

The grounds of the motion are substantially that, before 
the hearing and decree of the court, défendants had entered 
into a large number of contracts to furnish their corn-plant- 
ers to agriculturists in several etates, and that there is not 
adéquate time for them to reconstruct their machines so as 
to avoid the infringement as found without disappointing 
their customers, and fastening upon themselves large dam- 
ages for non-fulfilment of their many contracts. 

The first inquiry relates to the power of the court to grant 
the motion. It must be remembered that, after a full hear- 
ing on the merits, it has been decided that défendants are 
infringers, and ail that remains for a final decree is the ascer- 
tainment of the sum of money to which défendants shall re- 
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spond. Pending proceedings for the ascertainment of that 
Bum, it is asked that the injunction be suspended so that the 
défendants may continue to infringe, upon giving bond to 
answer in damages, etc., if it be finally determined on appeal 
that they are liable. 

The underlying thought bas often occurred to this court 
with respect to both equity and admiralty cases ; and it bas 
sougbt in vain to rescue litigants from the obvions mischief 
to ensue if its décisions should be finally reversed. Still, the 
United States suprême court bas held, and still holds, that 
no case can pass under its supervision until final judgment, 
which final judgment, in equity or admiralty, is not when the 
main question as to liability is determined, but when the case 
is finally closed, including damages, etc., whereby the meas- 
ure of liability is also ascertained. The grounds of thèse 
décisions are familiar and of great force. Cases should not 
go to that tribunal in a fragmentary way; that is, it should 
not be required to pass upon the interlocutory decrees or 
judgments of the lower courts, and then hâve subsequently to 
adjudicate in the same cases supplementary questions. 

Such being the rule as to appeals, what remedy has a de- 
fendant intermediate the interlocutory and final decree ? He 
may be positive in his conclusions that the court below has 
committed a grave error which the appellate tribunal will 
correct, yet great or irréparable damage will ensue if in the 
intermediate time the judgment of the court is not stayed — 
not intermediate the final decree and the décision of the 
suprême court against which a supersedeas can be had, but 
intermediate the interlocutory and final decree of the lower 
court. 

On the other hand it is urged, as in this case, that a court 
of compétent jurisdiction having decided that an infringe- 
ment exists, it should not tolerate the continuance of such 
an infringement to the destruction, it may be, of plaintiff's 
rights, because the défendant, perchance, may, at a proper 
time, take an appeal. It is to be presumed that eacb court 
has full confidence in its own judgment, yet is solicitous 
for a fnll review, and will give the amplest opportunitie» 



490 FEDERAL EEPORTEK. 

therefor. But there is an intermediate stage of the litigation 
to be oonsidered. 

If the trial court bas, on mature considération, given its 
judgment, shall it forego it because at some indefinite tinie 
thereafter an appeal may be taken ? Suppose it suspends its 
judgment and no appeal is taken, who shall remedy the mis- 
chief thus produced ? The plaintifE ought not to be lef t un- 
protected in whose favor a décision has been had, and on the 
other hand the défendant ought not to be deprived of his 
right to an appeal. The law clearly provides for ail cases 
except that under considération, viz., the intermediate stage 
between the decree for a perpétuai injunetion and the account- 
ing necessary for a final decree, from which alone an appeal 
can be had. 

The attention of the court is called to the following cases, 
in some of which strong dicta are given, and in others posi- 
tive décisions made: Barnard v. Gïhson, 7 How. 658; Dor- 
sey Harvester 'Co. v. Marsh, 6 Fisher, 401 ; Bliss v. City of 
Brooklyn, 4 Fisher, 597; Marris v. LoweU Manufg Co. 3 
Fisher, 51; Sanders v. Logan, 2 Fisher, 170; Kirby, etc., v. 
White, 1 Fbd. Eep. 604; Potter v. Mack, 3 Fisher, 386; 
Whitney v. Mowry, 3 Fisher, 175. 

Thèse are noted among the many cases cited, because they 
sufÊciently establish the rule by which the lower court should 
be governed, and, so far as seen, no well-considered case is 
in conflict therewith. The distinction between the doctrines 
governing a motion for preliminary injunetion and the sus- 
pension of an interlocutory decree for a perpétuai injunetion, 
after fuU hearing on the merits, must be carefuUy observed. 
The force of thèse authorities isj as. right reason exacts, that 
eacb court should, according to the facts presented, décide 
whether, in justice to the parties, the interlocutory decree 
should be suspended until the final détermination of the suit, 
or take immédiate effect. If such be the true rule, what is 
the rightf ul application in this case ? , This suit has been 
pending for two years or more, each party confident that the 
décision would be in his favor. In the meantime each haa 
proceeded accordingly, The plaintifE had not for many years 
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pushed his invention or put its produets on the market. Oc- 
casionally, and to a limited estent, he had manufactured and 
sold his rotary seed droppers, but relied mostly on his oscil- 
latory machine. In the meantime the défendants and those 
with whom they are associated had put upon the market 
their machines and built up a large trade. It is unneces- 
sary now to discass the relative merits of the respective ma- 
chines. 

One fact, however, bas not escaped the attention of the 
court, viz. : that the plaintif seemingly attached very little 
value to his patent until the défendants and their associâtes 
introduced and popularized plaintiff's patent. Still the plain- 
tiff's rights exist and must be protected, The défendants 
knew the pendency of this suit, and that it was ripe for hear- 
ing; that it could be set down for hearing at the instance of 
either party before the défendants made any of the contracts 
named in either aflSdavit. They are vendors of the infring- 
ing machines, and pending this suit, and while it was ready 
for final hearing, they entered into contracts to furnish the 
same, the non-fulfilment of which will subject them to serions 
damage. Does that fact présent any just ground for permit- 
ting them to continue their infringement ? Were not those 
contracts in their own writing? The plaintilï submits afBda- 
vits to the effect that he is prepared to supply the trade to 
Bome, if not to the fuU, extent of the demand. This is not a 
case where the patentée relies upon the sale of liceiises or a 
royalty, but where he maintains his monopoly both as man- 
ufacturer and vendor. The patent bas about a year to run. 
Ail that he can dérive therefrom must come to him through 
his monopoly within that time. Hence the importance to 
him of having the interlocutory decree take immédiate ef- 
fect. Some courts in spécial cases seem to place stress 
on the fact that the life of a patent is about to expire, when 
asked to suspend the opération of an interlocùtbry decree; 
their judgments, it is to be supposed, resting upon the thought 
that the injury to the plaintiflf must be slight, for wbich full 
compensation can be given, while on the other hand the 
défendant may be largely damaged if he is not permitted to 
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continue hîs infringement for the brief interval prior to the 
termination of the patent. Can such considérations affect 
questions of right? Will a court permit a wrong to continue 
because the continuance of the wrong, if not stopped, will 
soon corne to an end? The fact that a plaintiff's monopoly 
is about to expire makes it the more important that he should 
enjoy it unmolested during its brief continuance. 

There are some aspects of this case which incline the 
court, if it could be done within légal rules, to grant the 
motion made by the défendants ; but having determined on 
full hearing what are the respective rights of the parties, it 
discovers nothing in the af&davits to justify any suspension 
of the injunction ordered. An additional suggestion should 
be niade. If the défendants give bonds and pursue their 
infringements pending the account to be taken before the 
master, when will that accounting be closed, so that a final 
decree eau be entered? As the decree now stands, with a 
perpétuai injunction, the account relates to prior damages, 
etc. What shall be done with respect to the continually- 
recurring damages, if the injunction is suspended? If the 
mftster's report as to the past, dating from the interlocutory 
decree, what decree shall be finally entered as to damages 
accruing subsequently thereto? Where is a final decree to 
be «intered, so that an appeal eau be had, and what shall 
that decree include? Must there be a new accounting or- 
dered as to the çontinuing infringement ? This court must 
make a final decree at some time, and if it permits the infringe- 
ment to continue on bond given, when will it finally dispose 
of the case? So long as, under its permission, the infringe- 
ment continues, constantly-recurring damages are suffered to 
a"cumulate. 

Thèse suggestions are made to indicate the légal and prac- 
àcal difficulties involved in the question, and to show that 
ander the rule heretofore stated the court should look care- 
fuUy to ail the facts and circumstances involved, before grant- 
ing a motion to suspend its interlocutory decree regarding the 
différence between royalties, licenses, and patent monopolies. 

The views of this court with respect to preliminary injunc- 



DARE V. BOTLSTOH. 493 

tions hâve been repeatedly announced, and în one case as to 
an interlocutory decree. In the latter case the thought was 
that after an interlocutory decree as to a product the in- 
fringer should not be permitted to put on the market an 
inferior product to the détriment of the plaintiff, whereby not 
only a compétition should occur in the market, but the infe- 
rior product disparage the true product. That case can hâve 
no adéquate référence to this ; for it may be that the défend- 
ants' machines are, as to praotical utility, superior to those 
manufactured by the plaintiff, still the patentée is entitled to 
what the law grants, and if any difficulties occur, as Bug- 
gested, they are tô be corrected by le^slation, and not by 
judicial décision. 

The décision of the court, therefore^ is that the motion for 
rehearing is overruled, and the motion to suspend the inter- 
locutory decree for a perpétuai injunction is also overruled. 



DabÉ V. ÊOYLSTON. 



{Circuit Gaurt, 8. D. New.Y.prk. Decembef 31, 1880.) 

1. LiCBNSE — RoTAi/nB8 — Tnmop Patment. 

An agreement for an exclusive lidensé.execùted ifahuary 7, 18Y8, 
etipulated, inter alia, tb&t the payments of royàlty sbdùld " be made 
quarterly ; that is to say, on the flrstday of Janpary, Apjil, Juty^and 
October, or within 10 days thereafter of each and eyery year" dwing 
the continuàncë ôf the agreement. Bdd, th&t the flrst payment lî 
royalty became due on the flrst day of April, 1873. 

2. BaME — FORFBITUBE. 

It was further agreed by the licensee that " if he should fail to well 
and tmly make the payments above referred to, or to exécute or ful- 
fll any of the other conditions " contained in the agreement, that the 
same should be null and void. Sdd, that the failure of the licensee 
to render a statement or make a payment on the flrst day of April, 
1878, or within 10 days thereafter, did not, ipso facto, work a forfeit- 
ure of his rights under the agreement. 

3. Samb — Payment of Rotai/ties — Dutt of Licenbob. 

Beld, further, under the circumstances of thé case, and In the ab- 
sence of a stipulation as to the place of payment, that it was the duty 
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of the licensor to;apply:to the licensee for an account and a payment, 
and that he could not in the meantime, without the assent of tho 
licensee, relicense the patent to third parties. 

4. SAMB— SUBSKQOENT LiCENSB. 

Held, further, that a subséquent lîconse was void where the parties 
had notice of the prior agreement, and the same was issued without 
the consent of the original licensee, and after a complète tender of tho 
royalties then due. 

5. Letters Patent — Impeovbmbkt in Cànopt Tops pok Children'b 

Caeriages. 

Letters patent for an " improvement in csnopy topsr for cnildren'» 
carriages," granted Calvin E. Fosburgh, May 29, 1877, are not void for 
want of utility. — [Ed. 

A. V. Bnesen,.ior plaintîff. 

Edwin H, Brown, for défendant. 

Blatchfobd, C. J. Letters patent for an "improvement in 
canopy-tops for children's carriages" wère granted to Calvin 
E. Fosburgh, May 29, 1877. On the seventh of January, 
1878, an agreement in writing, under seal, was exeeuted by , 
and between Fosburgh and Charles "W. F. Dare, the plaintiff, 
and recorded in the patent-office January 9, 1878, whereby 
Fosburgh granted to Dare, for and in considération of the 
co venants therein contaîned, to be kept by Dare, the sole and 
exclusive . right, license, and privilège to manufacture, use, 
and sell canopy-tops, embodying the invention covered by 
said patent, for the full unexpired term of the same, with the 
exchisive right to grant sublicenses to other parties, under 
said patent. As a considération, Dare thereby agreed to pay 
to Fosburgh, as a royalty or patent fee, 25 cents for each 
canopy-top and child's carriage provided with the canopy-top 
made and sold by or on behalf of, or with the license or con- 
sent of,Dare, containing said invention; payments of royalty 
"to be màde qtiarterly,— that is to say, on the first day of Jan- 
uary, April, July, and October, or within ten days thereafter, 
of each and every year" during the continuance of the agree- 
ment, — for air the said articles made and sold by or on behalf 
of, or with the consent of, Dare, "during the three months 
preceding the reslpective dates of payment;" each payment to 
be accompanied by a statement, under oath, of Dare, setting 
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forth the numLer of said articles made, and tlie number sold 
by or on behalf of, or with the consent of, Dare, during the 
three months preceding each of said accounts and dates of 
payment. Dare also agreed thereby to keep proper books of 
account of the manufacture and sale, and to use bis best 
endeavors to introduce the article into the market, and make 
it known to the public, and create a demand for it. Fosburgh 
agreed thereby to exécute the necessary papers for re-issuing 
the patent, if, and as soon as, Dare should désire such re- 
issue; the expense of the re-issue, if not more than $60, to be 
deducted from the royalty that might be due to Fosburgh 
after the re-issue. It was further thereby agreed by Dare 
that "if he should f ail to well and truly make the payments 
above referred to, or to exécute or fulfil any of the other 
conditions hereinabove contained, then and in that case 
this agreement and license shall become nuU and void." 

Application for a re-issue of thè patent was made January 
18, 1878, on a spécification signed by Fosburgh January T> 
1878, and a re-issue was granted to Fosburgh, No; 8,074, 
February 5, 1878. The plaintifE now brings suit against the 
défendant on the re-issue, alleging infringement. The answer 
sets up that any right granted to the plaintiff became null 
and Toid before this suit was brought, because the grant was 
made subject to conditions which hâve not been fulfilled by 
the plaintiff, and that the défendant has acquired, by an 
instrument in writing from Fosburgh, made April 7, 1878, 
the right to make and use and sell articles containing said 
invention. 

The plaintiff was and is a inanufacturer of children'a car- 
riages, having an office in the lower part of the city of New 
York, and a faetory in a distant part of said city. Imme- 
diately after the exécution of the instrument of January 7, 
1878, Fosburgh entered the employment of the plaintiff at 
his façtory as a painter. The plaintiff, priorto April 1, 1878, 
employed the patented invention to such an estent that on that 
day there was due to Fosburgh, as royalty, under said instru- 
ment, $105.25, less $60 expenses of the re-issue, leaving a 
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balance of $é5.25. Meantime the plaintiff had advanced the 
money necessary to obtain the re-issue, and had advertised 
the invention, and procured engravings of it for advertising. 
The plaintiff testifies that on the morning of April 2, 1878, 
he saw Fosburgh, as usual, and told him that his account was 
made up and ready for him down town. The plaintiff says : 
"He asked me how much there was due him, and I told him 
that I really eould not tell, as I had not stopped to figure." 
Fosburgh testifies as foUows : "On the second of April, Mr. 
Dare said that ' he supposed the royalty was due on the first 
of the month, and I think we owe you something. I haven't 
figured it up yet, and don't know how much it is;' or words 
to that effect. * » * i asked him if he had sublicensed 
any parties. He said he had not; that the carriage dealers 
were ail throwing cold water on the patent. That's about ail." 
Fosburgh dénies that Dare told him, on the second of April, 
that the statement was ready for him. Fosburgh continued 
to work at the factory until and including April 9th. On April 
lOth he did not go to the factory. He absented himself on that 
day and on the llth, without having given notice that he 
would not return. On the llth he went to the place of busi- 
ness of the défendant, and there announced to him, or to Jay 
F. Butler, or to both, that his contract with Dare was broken. 
He saw the défendant and Butler again on the 12th, and went 
with Butler on that day to a lawyer, Mr. Meyer, and submit- 
ted to him the agreement with Dare, for advice as to whether 
it had become void. On the 15th, Fosburgh, the défendant, 
and Butler went to Meyer's office, and received the advice 
that the contract with Dare had become void. Then, on the 
seventeenth of April, Fosburgh and the défendant and But- 
ler executed an agreement, whereby Fosburgh granted to the 
défendant and Butler the exclusive right to make, use, and 
sell articles containing the invention covered by said re-issued 
patent for its whole term, and to grant sublicenses, they to 
pay him a specified royalty. The instrument recites the fact 
that an agreement, dated January 7, 1878, had been made 
between Dare and Fosburgh, and that it "is now supposed by 
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the parties hereto to be null and void," and the grantèes 
agrée to pay ail the expense of any soits that may be brought 
against Fosburgh growing out of said agreement, provided 
they be allowed to employ such lawyers as they may sélect. 

There was no communication between Dare and Fosburgh 
from the second of April until the twelfth of April. On the 
latter day Fosburgh went to Dare's factory. This is Dare'e 
testimony : "As I was going in the office, I met Mr. Fosburgh 
coming out. I asked him why he was not at work. He said 
he was not working ; he was going down town. I asked him 
if he would call at the store and get the amount due him, or 
if I would bring it to the factory for him. He said he guessed 
not ; that the time had passed at which he should rêeeive his 
royalty, and that the contract was no longer good, and that 
he did not intend to go to work for me again. I told him it 
made no différence about his working ; that the contract was 
another thing, and was as good as it ever was ; that it was 
his fault that he did not hâve his money, not mine ; that I 
had given him notice that it was ready for him ; that my 
time and attention had been so much occupied that I had not 
thought to bring it to him. He then started to go out of the 
office, and I again asked him if he would not call at the store 
and get the amount due him. He said that he didn't know 
that he would ; that he had taken légal advice, and that they 
told him that the agreement was no longer in force." The 
same evening Dare tendered to Fosburgh $45.25, and an ac- 
count, sworn to that day, of articles made and sold under said 
agreement, from January 7th to April Ist. As a mémorandum 
of what transpired, the parties then signed this written state- 
ment on the back of the account: "He refuses to accept it 
to-night, 11 p. M., April 12, '78; does not say or will not say 
what he will do to-morrow." The next moming the parties 
met again, and Dare renewed the tender, but Fosburgh de- 
clined to accept the money. On the fifteenth of April, Dare 
sent to Fosburgh a letter, which he received either that day 
or the next day, saying: "The amount of royalty due you 
to Ist inst., ($45.25,) of which I advised you on the 2d inst., 

v.6,no.5— 32 
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and tendered you, togethej with sworn statement, on the 12th 
inst., is hère at my office, t 'abject to your order. Please call 
atid reçoive the same," Nothing further transpired between 
Dare and Fosburgh until the latter part of June, 1878, when 
Fosburgh called on Dare and informed him that he, Fosburgh, 
had made an agreement with the défendant and Butler, and 
stated that he did not think they would ever do much with 
the article. Dare asked him if he would reçoive the amount 
due from him for April, and the amount due for July. He 
said he would see Dare in a day or two. A day or two after- 
wards Dare tendered to him the statements for April and 
July, and the amount due therefor. He read the statement, 
and said he would call on Dare on July 8th. He did so, and 
then received the two statements and the two amounts, $45.25 
and $283.75. This suit was brought in September, 1878. 
Fosburgh accepted his royalties from Dare due in October, 
1878, and January and April, 1879. The agreement of Fos- 
burgh with the défendant and Butler was not recorded in the 
patent-office until November 4, 1878. It does not appear 
that Dare saw it or a copy of it, or knew its contents, until 
after this suit was brought. 

The défendant contends that the f ailure of Dare to render 
a statement and make a payment on the first day of April, or 
within ten days thereafter, worked, ipso facto, a forfeiture of 
his rights under the agreement, by its terms. 

It is quite clear that the first statement and the first pay- 
ment became due on the first day of April, and that the 
position taken on the part of the plaintiff, that no statement 
and no payment became due until the end of the first full 
quarter year named in the agreement, namely, until July Ist, 
is not a sound one. 

This is not a contest between 'Fosburgh and Dare. Fos- 
burgh is willing that the agreement between him and Dare 
should "be regarded as existing. He bas recognized its con- 
tinuing existence. He ne ver forbade Dare from making 
articles under the patent, and never took any légal prooeed- 
ings to enjoin him, from doing so. Nor did Boylston and 
Butler. Boylston and Butler paid Fosburgh no considération 
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in gross for the license to them. It does not appear that 
Boylston will not be in the same position, if excluded f rom. 
operating under that license, that he was in before he re- 
ceived.it. Fosburgh hasaccepted no royalties from him, and 
it does not appear that he claims any. By his conduct, Fos- 
burgh has repudiated the validity of his license to Boylston 
and Butler, andy as against them, could not be heàrd to 
assert its validity. Boylston had fuU notice of the existence 
of the agreement with Dare before he took his license, and 
an inquiry of Dare -would hâve shown at once that, Dare did 
not admit that the agreement between him and Fosburgh was 
at an end. AU the equities of the case are with the plaintiff 
and against the défendant. The évidence shows that Dare 
never had any intention of not paying Fosburgh, and that 
he was able and willing to do so. Under ail thèse circum- 
stances, if Boylston was suing Dare in equity for infringe- 
ment, the court would regard the license to Dare as in fuU 
force. The same resuit must be reacbed in this suit. It 
does not appear that the tijue speciôed was çf the essence of 
the contract. The provision as to the becoming void of the 
license was a security for the payment of royalties, and a 
court of equity would déclare the license at an end, in a 
proper case, just as it will refuse to déclare it at an end in 
a case where it would be inéquitable to do so. It does not 
appear that the failure of Dare to actually tender the state- 
ment and money to Fosburgh before the twelfth of April 
operated in any manner as an injury to Fosburgh. 

The foregoing remarks are made on the view that it was 
iùCuînbent on Dafe to seek out Fosburgh witliin the ten days 
from April Ist, and tender him the money and the statement. 
The agreement was a peculiar one. There would be sixty-six 
payments and accounts to be made during the life of the 
patent. . No place was specified where they were to be made. 
It was an accident that Fosburgh happened to go into Dare's 
employ. The parties had given no practical construction to 
the contract, so as it made it reasonable for both to under- 
stand that a given way of making payment had been àgreed 
on. Under ail the circumstances in évidence it must be held. 
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that, after what passed between Dare and Fosburgh on the 
second of April, even if it be taken as Fosburgh states it, it 
was the duty of Fosburgh to apply to Dare for an account 
and a payment, and that he had no right to déclare the 
agreement void, and to proceed to make the license to Boyls- 
ton and Butler without the assent of Dare. As he did not 
apply to Dare, and as Dare made a complète tender to him 
before he made the license to Boylston and Butler, it must 
be held that Dare lost none of his rights, and that the défend- 
ant acquired no rights under the patent, he having taken 
with notice of the agreement to Dare, which notice was 
notice of ail he might hâve learned by inquiry of Dare. 

The défendant takes the point that the invention patented 
isnot useful. There is sufficient ûtility in it to support a 
patent. Ail that the évidence amounts to is that the ai-ticle 
is better with an added improvement. Moreover, no such 
defence is set up in the answer. 

There must be a decree for the plaintiff for a perpétuai 
injunctiou, and an accounts of proâts and damages, with 
costs. 



Waring V. Johnson. 

{Circuit Court, S. B. New York. Jfebruaiy 4, 1881.) 
Bk-Issub No. 8,199 — Improvement in Pocket Chbck-Books— Nov- 

ELTY. 

Re-issued letters patent No. 8,199, for an " improvement in pocket 
check-books," contained, i'raier aKœ, the following claim: "(1) The 
combination in a check-book of checks and stub pièces of substan- 
tially the same size, so united that two checks lie between every two 
stub pièces, substantially as specifled and set forth." Rdd, that such 
claim was not void for want of novelty, 

Same— Patent No. 191,436— Impeovemknt nî Bank Check-Books— 
Infeingement. 

Râd, further, that such daim was infringed by bank check-books 
made in accordance with the description and drawings in patent No. 
191,436, for an "improvement in bank check-books." — [Ed. 
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Charles F. Blake, for plaintiff. 

William H. King, for défendant. 

Blatchfobd, C. J. This suit is brought on re-issued lettera 
patent No. 8,199, granted to the plaintiff April 23, 1878, for 
an "improvement in pocket check-books;" the original patent 
No. 183,347 having been granted to James E. Osgood, as 
assignée, on the invention of said plaintiff, October 17, 1876. 
The spécification of the re-issue, readiug what is outside of 
brackets and what is inside of brackets, leaving out what is 
in italicSj.says: "Figure 1 represents a face view; Figure 2, 
perspective, showing manner of folding ; Figure 3, face view 
of another mode of making my invention; Figure 4, per- 
spective of same. Like letters indicate like parts in ail the 
[drawings] figures. The object of my invention is to pro- 
vide a pocket check-book which shall at once be convenient 
to carry in the pocket, and which shall at the same time be 
provided with suitable stubs having suffioient surface to en- 
able the user to keep the record of his checks drawn, and of 
his (Jeposits. Prior to my invention pocket cheok-books were 
made having the stub at the rear end of the check, from 
which the check was tom when used. Such check-boOks 
were f ound, in practice, to be too long to be carried in the 
pocket. Other check-books had the stubs extending ail ftlong 
the tops of the checks; but such booka were too broad, and 
the stubs were of an inconvénient and unusual form. My 
invention avoids ail of thèse difficulties, and consists in so 
constructing the check-book that it shall be not materially 
longer or broader than the check itself, while at the same 
time it provides stubs of the size and form used in ordinary 
office check-books. In my check-book, the stubs, AA, are of 
about the usual size, and are provided at their rear end with 
a lip or binding pièce, hh, to bind them firmly into the back of 
the book. The checks, ce, are attaohed to them, not at their 
front, but at the top and bottom, at the line, dd, so that the 
stubs extend from the bound back nearly the whole length of 
the check, and between them. The two stubs are formed of 
one pièce of paper, the second one following the first in the 
length of the book. They are of about the size of those in any 
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ordinary cheek-book, and afford the usual facilities for record- 
ing the checks and for keeping a deposit àccount. Thè top 
check is folded down over the face of the stub, and the bot- 
tom check is folded up behind it, so that, when both checks 
are folded in, they and their stubs are completely protected 
by the cover. Any convenient number of thèse checks may 
thus be bound up, and the book, when complète, is about the 
length and breadth of an ordinary check, and remains of uni- 
form shape as the checks are removed. Another mode of 
practicing my invention is to take a pièce of paper three 
times the lèngth of the desired check. This paper is then 
divided by folding into three equal parts. The middle sec- 
tion, e, [may be] is divided by [a line] lines,ff, into two stubs. 
Over thèse stubs, and at their ends, the end divisions, gg, of 
the paper are folded, which ends constitute two checks. The 
paper thus folded has at its top a lip of paper, h, nearly as 
long as the length of the two stubs or middle section, and of 
sufficient width for binding purposes. Thèse may be bound 
together in convenient number, and constitute a check-book 
of the size of an ordinary check." The're-issue contains two 
claims, as follows : "(1) The combination, in a cheok-book, of 
checks and stub pièces of substantially the same size, so 
united that two checks lie between every two stub pièces, 
substantially as speeified and set forth. (2) A check-book in 
which the checks are folded in upon the stub pièce, which 
lies between the checks, and which is alone attached to the 
back of the book." 

Taking what is above cited from the text of the spécifica- 
tion of the re-issue, and reading what is outside of brackets, 
and what is in italics, and omitting what is inside of brack- 
ets, we hâve the text of the spécification of the original pat- 
ent. The original patent had but one claim, which was in 
the same words as claim 2 of the re-issue. The drawings in 
the original and the re-issue are identical with each other. 
It is plain that the descriptions in the two spécifications are 
the same; and that the only différence between the original 
patent and the re-issue consista in adding in the re-issue 
claim 1 therein. It is also plain that the drawings and 
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descriptions in the original show tliat the checks and the 
stub pièces are of substantially the same size, and that two 
ohecks lie between every two stub pièces, in both of the 
modes set forth for practicing the plaintifE's invention. 

It is not claimed that the défendant has infringed the sec- 
ond claim of the re-issue, but it is alleged that he has in- 
fringed the first claim of the re-issue. The answer avers 
that the défendant has made and sold bank check-books 
under and by virtue of letters patent No. 191,436, granted to 
him May 29, 1877, for an "improvement in bank check- 
books," and that he believes such making and selling are the 
acts of which the bill complains. The plaintiff proves the 
sale by the défendant of five check-books, one of which is 
produced, and which, it is clear, is made according to the 
description and drawings in patent No. 191,436. According 
to such description and drawings, and from the check-book 
so produced, it is manifest that in the defendant's check- 
book there is a combination of checks and stub pièces of sub- 
stantially the same size, and that two checks lie between 
every two stub pièces. The defendant's check-book is com- 
posed of a séries of leaves, each printed on one side, to form 
a blank bank-check, and of another séries of leaves, each 
printed on both sides, to form stub leaves on which to keep a 
record of each check, and of bank deposits and bank bal- 
ances. Between every two stub leaves are two check leaves, 
the check leaves and the stub leaves being of the same size, 
bound together at the left hand, and each check-leaf perfo- 
rated by a Une of cross perforations near the place of confine- 
ment at the left, to enable the check to be readily severed. 
When the first check leaf at the right is filled out, the trans- 
action is recorded on the adjoining face of the stub leaf 
at the left of it ; and when the next succeeding checÈ leaf at 
the right is filled out, the transaction is recorded on the 
adjoining face of the stub leaf at the right of that check leaf. 
Each face of a stub leaf has on it a place to record the par- 
ticulars of the check belonging to it, and also by the side of 
euch place a place to keep an account of bank deposits and 
of the bank balance, the former place being al srays nearer 
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the back binding than the latter place. Thus eaeh stub leaf is 
utilized on both sides, and for every two checks there is an 
additional pièce of paper of the size of each of such checks, 
and the whole book is no larger in superficies than the size of 
the check, plus back margin enough to bind with. The 
back of one check adjoins one face of the succeeding stub 
leaf, and the other face of that stub leaf adjoins the front 
face of the succeeding check, and the back of the next check 
adjoins one face of the stub leaf succeeding it, and so on. 
The checks not torn out, and the stub leaves, are thus always 
in position to be written on, inside of the dimensions of the 
book, without any movement at ail of any check leaf, and 
without any movement of any stub leaf in any direction, except 
to the left or right, towards or from the place of binding, like 
turning the leaves of any ordinary bound book, FoUowing 
the description in the plaintiiï's re,-issued spécification, the 
defendant's book is oonvenient to carry in the pocket, and is 
provided with suitable stubs having sufficient surface to ena- 
ble the user to keep the record of his checks drawn, and of 
bis deposits. It is not materially longer or broader than the 
check itself. It provides stubs of the size and form used in 
ordinary office check-books, each place on a stub leaf for 
recording the particulars of a check being of about the usual 
size in an ordinary check-book. Each stub leaf can be bound 
at its left-hand margin. The stub leaves extend to the 
right from the bound back the whole length of the checks, 
there being one stub leaf between every two checks and the 
next succeeding two checks, and two checks between every 
stub pièce and the next succeeding stub pièce. The two 
places on a stub leaf for recording the particulars of checks 
are on one pièce of paper. The checks and stub leaves are 
completely protected by the cover; and the book is about 
the length and breadth of an ordinary check, and remains of 
uniform shape as the checks are removed. 

The différences in construction between the book first de- 
scribed in the plaintiff 's re-issued spécification and the defend- 
ant's book are that in the defendant's book the two checks 
are not attached to their stub leaf, one at the top and one at 
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the bottom of such stub leaf, with perforations between the 
check and the stub leaf for detachment of the check ; and the 
place of recording the particulars of the second one of every 
two checks is not on the same place of the stub leaf with the 
place for recording the particulars of the first one of such two 
checks, and the former does not foUow the latter in the length 
of the bock. In the plaintiff's book the mode of attaching 
two checks to a stub leaf makes necessary a fold between 
each check and its stub leaf, one fold up and one fold down, 
there being no attachment of the check to the book except 
through such attachment of it to the stub leaf. As two checks 
lie folded, so attached, the place for recording the particulars 
of each one of such two checks is on the adjoining face of the 
stub leaf at the left, there being two such places on that face, 
one at the left for one check and one at the right for the other 
check. On the other face of such stub leaf is printed a place 
for recording bank deposits and bank balances, there being 
nothing else on that face. Until both of any two checks are 
torn out, that face of the stub leaf succeeding them is inacces- 
sible for use except by folding out from the dimensions of the 
book the superimposed check or checks. The plaintiff's spéc- 
ification does not state where the record of deposits is to be 
kept, except that it is to be pn a part of the surface of the 
stub leaf, nor do the drawings show ; but as the whole of the 
surface of one face of the stub leaf is described and shown as 
divided into two places for recording the particulars of two 
checks, and as there is one of such pièces for every two checks, 
and as nothing else is described or shown as occupyiug any 
part of the surface of the other face of the stub leaf, and as 
the description states that the stub leaves afford the usual 
facilities for recording the checks and for keeping a deposit 
account, it necessarily foUows that the deposit account is to 
be kept on that face of the stub leaf on which the particulars 
of the checks are not recorded. Eeferring to the particulars 
before stated as existing in the defendant's book, the plain- 
tiff's book is composed of a séries of leaves, each printed on one 
side, to form a blank bank check; and another séries of leaves, 
each printed on both sides, to form stub leaves on which to keep 
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a record of each check, and of bank deposits and bank bal- 
ances. Between each two stub leaves are two check leaves, the 
check leaves and the stub leaves being ôf substantially the same 
size, the stub leaves bound together at the left hand; two 
check leaves being attached to each stub leaf, one at its top 
and one at its bottom, there being longitudinally, the whole 
length of each place of attachment, a Une of perforations to 
enable the check to be readily severed. The two checks are 
folded into the dimensions of the book, the one down and the 
other up, at the two Unes of perforations, bringing their faces 
uppermost; the check faces being printed on the same side 
with that face of the stub leaf on which the particulars of the 
checks are to be irecorded. Where the first check leaf at the 
right is filled out, the transaction is recorded on the adjoin- 
ing face of the stub leaf at the left of it; and where the next 
succeeding check leaf at the right is filled out, the transac- 
tion is recorded on the same face of that stub leaf. One face 
of each stub leaf bas on it two places to record. particulars of 
checks, and nothing else, and the place to keep an account of 
bank deposits and bank balances is either on that face of the 
stub leaf at the left of every two checks which has not on it 
the places for recording the particulars of checks, or on the 
next adjoining face of the stub leaf at the right of such two 
checks. Thus each stub leaf is utilized on both sides, and 
for every two checks thére is one additional pièce of paper, of 
substantially the same size as each of such checks, and the 
whole book is no longer in superficies than the size of the 
check, plus sufficient back margin on the stub leaves to bind 
with. The back of one check adjoins one face of the suc- 
ceeding stub leaf, and the other face of that stub leaf adjoins 
the front face of the succeeding check, and the back of the 
next check adjoins one face of the stub leaf succeeding it, 
and 80 on. If the record of bank deposits and bank balances 
for any two checks is kept on the other face of the same stub 
leaf, on one face of which the particulars of said two checks 
are recorded, which is the obviou^ method, the checks not 
tom out, and the stub leaves, are always in position to be 
written on, inside of the dimensions of the book, without any 
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movement at ail of any check leaf , and withoùt any move- 
ment of any stub leaf in any direction, except to the left or 
right towards or from the place of binding, like turnin^ the 
leaves of any ordinary bound book. 

On the question of infringement the first question is as to 
the proper construction of the first claim of the plaintiff's 
re-issue. On this subjéct, as well as on the question of nov- 
elty, several alleged prior inventions are introduced. Thèse 
are, English provisional spécification for order books No. 
2,918, filed December 21, 1858, by Nicholas Dawson; Eng- 
lish provisional spécification for arranging manifold letter 
books No. 1,993, filed September 1, 1859, by James Brine; 
English provisional spécification No. 1,109, for counteralip 
note-book, filed May 3, 1864, by Ëradly and Fielding; United 
States patent No. 170,686, granted December 7, 1875, to 
Ben. Morss, for "an improvement in tickets;" United States 
patent No. 171,429, granted December 21, 1875, to John M. 
Savin, for "an improvement in tickets;" and the structures 
represented by Exhibits G and D, testified to by Joseph H. 
Mann. Savin's patent need not be considered, as the appli- 
cation for the plaintiff's original patent was filed May 6, 1875, 
and that for Savin's patent was filed November 4, 1875. In 
no one of the otber prior structures referred to is there 
shown any check-book in which two checks were interposed 
between every two stub leaves or record sheets, or in which 
the check and stub leaves were of substantially the same size, 
or in which there were two checks between every two stub 
leaves, or only one stub leaf for every two checks, or less 
than one stub leaf for every check. Thèse are distinguish- 
ing features of the plaintiff's book and of the defendant's 
book. Dawson's spécification shows alternate leaves per- 
forated to be detached, and alternate leaves bound to re- 
main, leaf for leaf ; the leaves to remain being used for copies 
of matter written on the détachable leaves, either by making 
the détachable leaves of metallized paper, or interposing, while 
writing, carbonized paper between the two leaves. Brine's 
spécification shows alternate leaves of prepared copying 
paper and of ordinary writing paper, the latter being perfo- 
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rated to be détachable, and the former bound to remain; tue 
act of -writing on the copying paper, with a sheet of carbon- 
ized paper put between it and the ordinary paper, causing a 
copy of what is thus written to be made on the ordinary 
paper. The spécification of Bradly and Fielding shows a leaf 
with a printed bUl-head perforated at the left, close to the 
binding, and next a perforated leaf a short distance from the 
binding, so as to leave, when torn out, a stub or counterslip 
between the perforation and the binding. A pièce of black pa- 
per is interposed between the first and second leaves, and the 
first is written on, making a copy on the second, and a mémo- 
randum is made on the stub, and the two leaves are detached. 
In regard to the Morse spécification, it is sufiBcient to say 
that the leaves in it are not shown as necessarily of substan- 
tially the same length, and there is only one ticket between 
any two record sheets. 

In Exhibit of claim, the stub leaf is only one-half the 
length of the check, and there is but one stub leaf for each 
check. Abook made of them, whether partially used or not, 
showed stub leaves of not substantially the same length as the 
check leaves. Exhibit D shows nothing différent from Ex- 
hibit C. 

It was not new at the date of the plaintiff's invention, as 
shown by the foregoing matters, to make books containing 
leaves, which, when fiUed up, were to be detached, and other 
leaves for recording the contents of the first leaves, which 
other leaves were to remain in the books, Nor was it new at 
that date to make such books not larger, substantially, in 
either direction than the size of the leaves to be detached, and 
with the leaves to remain as large in size as the leaves to be 
detached. Nor was it new to make check-books with stub 
leaves, one stub leaf interposed between two checks, and one 
check between two stub leaves, and the book no larger sub- 
stantially than the check. But thèse things do not meet the 
first claim of the plaintiff's re-issue, nor do they meet the fea- 
tures found in the defendant's book which enter into said first 
claim, as those features are hereinbefore set forth, 

It is suggested on the part of the défendant that the first 
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claîm of the plaîntiff's re-issue îs identical with the second, 
for the reason that the word "pombination," and the words, 
"so united," in the first claim, can hâve référence solely to 
the mode described in the spécification of uniting the two 
checks and the stub leaf by making them in one pièce, and 
folding the checks in on the stub leaf in the center, the stub 
leaf alone being attached to the back of the book. This view 
is not tenable. The only object of any union between the 
check leaves and the stub leaves is to retain the check leaves 
as intégral parts of the book until they are detached. Until 
such detachment the combination and the union exist. Such 
union and combination in both the plaintiff's book and the 
defendant'a book take place at the perforated Unes; and it 
makes no différence whether the perforation between the 
check and the stub leaf is at the top or bottom of the stub 
leaf, or at the left end of the cjieck. In either case the 
characteristic features of the plaintiff's book, embodied in the 
first claim of the re-issue, resuit in view of the state of the 
art before set forth. If the defendant'a book had been de- 
scribed and shown in a patent granted to him when the plain- 
tiff's original patent was granted, and if afterwards the plain- 
tiff's book had appeared.the latter would.inview of the state of 
the art before set forth, hâve infringed a claim in that patent, 
worded as is the first claim in the plaintiff's re-issue. Un- 
der the foregoing views as to the proper construction of the 
first claim of the plaintiff's re-issue, it does not relieve the 
défendant from infringement that in his book the checks are 
not printed on the same sheet with the stub leaf, and are not 
folded over at the perforations, and that the top and bottom 
of the stub leaves are not attached to the checks. 

It results from the foregoing views that the charge of in- 
fringement is made out, and that neither what is claimed in 
the first claim of the plaintiff's re-issue, nor what is found in 
the defendant's book as infringing that claim, is shown to 
hâve existed prior to the plaintiff's invention. 

The answer sets up as a defence that the spécification and 
claim of the plaintiff's- re-issue cover a larger improvement 
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than was previously included in his original patent. If this 
means only that the claim of .the re-issue is broader than the 
claim of the original, it amounts to nothing. If it means, 
in the language of the statute, that the re-issue is not "for 
the same invention," as those words are interpreted, the de- 
fence cannot prevail. 

No other defence set up in the answer is proved. No de- 
fence of abandonment is set up. Ail the views presented on 
the [part of the défendant hâve been considered, and there 
must be a decree for the plaintiff for an account of profita, 
and an ascertainment of damages and a perpétuai injuno* 
tion, with costs. 



StEOBEIDGE V. LiNDSAT, Sterritt & Go. 
(Circuit Court, W. D. Pennsylvania. March 28, 1881.) 

1. iNrEINQEMENT— DrVISION OF DbVICB. 

A patent cannot be defeated by divlding a patented device tnto 
two parts, wMch, when combined, pioduce the same resuit ia sub- 
stantially the same way. 

Wheeler v. Clipper Mower d Beaper Oo. 6 Fish. 2. 

2. Same— Re-1ssue No. 7,583. 

Re-issue No. 7,583, for an improvement in coffee-milla, "hdd^ in- 
fringeJ. 
Strobridge v. Lindsay, Sterritt dt Co. 2 Fed. Rep. 692.— [Ed. 

In Equity. Sur rule for an attachment against défendants 
for contempt. 

Takeivell é Kerr, for rnle. 

B. F. Thurston and Geo. H. Christy, for défendants. 

AcHESON, D. J. In this case, the court, upon final hearing, 
held that the coffee-mill complained of, manufactured by 
Landers, Prary & Clark, and sold by the défendants, infringed 
the first claim of the plaintifE's re-issued patent, viz.: "A 
coffee or similar mill, having a détachable hopper and grind- 
ing-shell formed in a single pièce and suspended within the 
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box by the upper part of the bopper, or a flange tbereon, 
iSubstantially as and for the purpose specified."* Âccordingly, 
on May 31, 1880, a writ of injunction was issiied against thô 
défendants and duly served upon them. The case is now 
bef ore the court on a rule granted upon the défendants to show 
cause why an attachment should not issue against them tôt 
violating the injunction. From the affidavits now submitted 
it appears that after the opinion of the court was filed the 
défendants retumed to Landers, Prary & Clark ail the cof- 
fee-mills they had on hand, of the pattern complained of , and 
âfterwards received in exchange from the manufacturera other 
coffeé'jmills, constructed like the exhibit n.ow produced, and 
designated the "Lloyd coffee-mill." Thèse latter mills the' 
défendants bave sold and are now selling. 

The plaintiff complains that thèse mills embody bis inven- 
tion equally with those fcrmerly sold by the défendants. 
This is denied by the défendants, who allège that the "Lloyd 
coffee-mill" differs essentially from those mills in that it does 
not hâve a détachable hopper and grinding-shell formed in a 
single pièce,' but, on the contrary, that the hopper and grind- 
ing-shell thereof are separate constructions. It is certainly 
true that in the "Lloyd coffee-mill" the hopper and grinding- 
shell are cast separately, but they are mechanically attached 
together before they are suspended within the box. This 
union is thus effected: The hopper is provided with two 
wire pins cast ia it, one on each side of the lower opening, 
and the lower end of the hopper has an annular shoulder 
around it, against which the grinding-shell is placed. The 
grinding-sheU has a lug on each side, corresponding in loca- 
tion with the pins of the hopper, with holes for their réception. 
The hopper and grinding-shell are securely and firmly united 
by inserting the annular flange of the latter into the lower 
end of the hopper, and the pins of the hopper into the holes 
in the lugs of the grinding-shell, and then bending the pins 
sidewise. 

Why, sinoe the injunction was granted, bave Landers» 
*See 2 FED. Rep. 692. 
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Prary & Clark made the above-described change in their 
coffee-mills? It cannot be shown, and, indeed, it is not 
pretended, that the change is an improvement to the mill, or 
that thereby the cost of manufacture is lessened, or any other 
advantage is gained or usëful purpose subserved. Manifestly 
the sole object is to produce a mill of which it can be affirmed 
that the hopper and grinding-shell are not cast intégral, or 
formed m& single pièce literally. But "the letter killeth;" 
and if the justice of the case is not to be sacrificed, regard 
must be had to the spirit rather than the phraseology of 
Strobridge's first claim. Truly the plaintifE's success was a 
barren victory, if by such an altération as the one hère adopted 
the injunction of this court can be evaded. But the expédient 
must fail of its purpose. The change is but colorable. 
Although cast in two pièces, yet when put together for use 
the hopper and grinding-shèll are substantially and for ail 
practicable purposes "formed in a single pièce." 

If authority is needed for the proposition that a patent 
cannot be defeated by dividing the patented device into two 
parts, which, when combined, produce the same resuit in 
substantially the same way, it will be found in Wheeler v. 
Clipper Mower é Reaper Co. 6 Fisher, 2. 

The affidavits on the part of the défendants, filed in answer 
to this rule, so often refer to the "Prenoh mill," that I bave 
again given it the best and most careful examination and 
study of which I am capable. The resuit is that I am not 
only confirmed in the opinion that that mill did not antici- 
pate Strobridge's invention, but I am satisfied that it is not 
the prototype of the "Lloyd coffee-mill." 

The foUowing clear and, I think, exact statement in re- 
spect to the, "French mill" occurs in the affidavit of Mr. 
Eeese, the plaintifï's expert witness. He says: "In the 
' French mill' the grinding-shell is not united or fastened in 
any way to the hopper ; but, on the oontrary, it is a loose 
and detached pièce, which is held in its place and relation to 
the hopper by a metallic strap or step, bent to the shape of, 
and extending aoross and below, the said shell, and fastened 
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to the bottom of the hopper at the sides of the grinding-shell 
by wood screwB. In the sides of tbe loose grinding-shell are 
grooves or scores, and the step passing through thèse grooves 
keeps the shell from turning with the grinding-nut. The step 
is provided with a central hole or socket, in which the lower 
end of the grinding-shaft is placed. The grinding-shaft is 
supported by the eover above, and supports the grinding- 
shell, and hence the purpose of the step is not to support it, 
but to tg,ke the circular and latéral thrust or strain oflf the 
grinding-shell. " 

There exists, then, in the Preneh mill a combination of 
three distinct and indispensable pièces, viz., the hopper, the 
grinding-shell, and the metallic strap or step. The latter is 
an èssential élément of the combination. Eemove it and 
there remain a suspended hopper and grinding-shell, but 
the mill is inoperative. Now, Strobridge dispensed with the 
metallic strap or step, and for the first time in the history of 
the art produced an operative coffee-mill having a détachable 
hopper and grinding-shell formed in a single pièce, and sus- 
pended within the box by the npper part of the hopper, or a 
flange thereon. 

In my judgment the Lloyd coffee-mill infringes the first 
claim of the plaintiff's patent equally with the mill previously 
manufatcured by Landers, Prary & Glark, and sold by the 
défendants. 

I am, however, satisfied from the affidavits of the défend- 
ants that hitherto they hâve acted in good faith to the court, 
and are not in wilful contempt. Therefore, the présent rule 
for an attachment will not be enforced. The rule is dis- 
charged for the reason just assigned, but it is ordered that 
the défendants pay the costs of the rule and proceedings 

thereon. 
v.6,no.r>—S3 
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Bate BEFBiGEBâtiNG Co. V. ToFFEY and others. 

(Oi/rcuit OovH, V. New Jersey. January 19, 1881.) 
1. Rb-Ibsub No. 7i643^lMPRoVEMENTS m Am CooiiHia and Dibtbibut- 

ING ApPAEATUB— NOVELTY. :•/ 

Re-issued letter? patent No. 7,643, for " improvements in air cool- 
ing and distributiijg apparatus," claimed, irUer alîa : " In an air 
cooler, or apparatus for cooiïng carcasses, etc., the combinàtion of a 
fàn-blower, or its équivalent, an ice-chest, or équivalent, and one or 
more pipes or conduits, vrhich equally distribute the air within the 
place or apartment to be cooled, substantially as and for the purpose 
set forth." Hdd, from a considération of the state of the art at the 
1 time of the invention, and from thé spécifications and daims of the 

; patent itself, that its preoiae design was to cool apartments; that ther 
same was fairly applicable t^.enclosures constructed for the tranipor- 
tation of méat, and that a new and useful resuit was thereby reached. 

^•■■— [Ed. 

In Equity. 

Dickerson é DicJcérson, for complainant. 

George Gifford, for défendants. 

Nixon, D. J. The copiplainant corporation files its bill of 
complaint against the défendants for infringing certain re- 
issued ietters patent No. 7,643, dated April 24, 1877, for 
"improvements in air-coûling and distributing apparatus." 
The original Ietters patent, numbered 44,731, and dated Oc- 
tober, 1864, were granted to one Moses J. Kelley, for an 
"improved atmosphère cooler." One of the defences set up 
in the answer was that the re-issue was not for the same 
invention. It was not urged at the hearing, and, on com- 
parison of the two Ietters patent, I find no valid grounds for 
Buch a defence. 

The subject-matter of the oontroversy has référence to one 
of the most valuable inventions of modem times; to-wit, the 
method of transmitting slaughtered animais for long dis- 
tances over océans and continents, and preserving, at the 
same time, the sweetness and purity of thé méat as an arti- 
cle of human food. Whilst a beneficent Providence has fur- 
nished to the world an abundant supply of everything need- 
ful for the material wants of ail His créatures, He has left it 
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to the ingenuity of man to devise the means of supplying the 
destitutions of one région -with the surplus of aiiother. AU 
contrivances which hâve for 'their object such a resuit are 
worthy of the most careful cbnsideratiori. - It is'conténded, 
on the part of the complainarit, that the défendants hâve 
infringed the first, second, third, and fifth claims of the Kel- 
iey re-issue. Thèse claims are as follows: "(1) In an air- 
cooler, or appar'atua for cooling carcasses, etc., the combi- 
nation of a fan-blower, or its équivalent, an îce-chest, or 
équivalent, and one or more pipes or conduits, which equally 
distribute the air within the place or apartment to be cooléd, 
substantially as and for the purpose herein set forth ; (2) in 
an air-cooler, or apparatus fot cooling carcasses, etc., the 
combination with the ice-chest of one or more perforated 
distributing or equalizing tubes or conduits, substantially as 
and for the purpose herein set forth; (3) in an air-cooler, or 
apparatus for cooling carcasses by a forced current of air, 
etc., the ice-chest having an oblong opening at or near its 
bottom, and extending nearly or quite across the width of the 
ice-chest, substantially as represented in figure 1, for the pur- 
pose specified; (5) in an air-cooler, or apparatus for cooling 
carcasses, etc., the combination of the fan-blower, or fanners, 
F, the System of tubes T, t\ t', etc., and the ice-chest or de- 
pository, in either of said forms, as and for thé purpose shown 
and represented." 

The main defences on which the défendants seem to rely, are 
(1) that Kelley was not the original and first inventor of the al- 
leged improvements ; (2) that the refrigerator which they use 
is not an infringemeht of the re-issued letters patent of the 
complainant. 

1. The question of novelty is detèrmined by ascertainîng 
the proper construction of the patent alleged to be infringed. 
If it be construed broadly as a combination of an ice-chest, 
a fan-blower, and one or more pipes or conduits, without 
référence to the performance of any spécifie functions, then 
the patent bas been anticipated by other refrigerators, — nota- 
bly, by the Lyman 1853 apparatus. But if, as the claims 
and specifiea'àons seemto admit, it be liinited to a combina- 
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tion of tliese îustrumeniialities, whereby an equable distribu- 
tion of the air shall be produced within a place or apartment 
to be cooled, a new and useful reault bas been reached, which 
distinguishes the apparatus of the complainant from any 
organization previously existing. 

But the counsel for the défendants insista that no author- 
ity is found in the patent to place the combination within an 
enclosure j that the same is neeesaary to make the apparatus 
operative ; and that doing so was an afterthought by the com- 
plainant, although not contemplated or provided for by the 
original inventor. 

It appears évident, however, from a considération of the 
Btate of the art at the time of the invention, and from the 
spécifications and daims of the patent itself, that its précise 
design was to cool apartments, and that it is fairly applicable 
t<î enclosures constructed for the transportation of méats. 

The first and principal claim is for a specified combination 
of éléments "which equably distribute the air within the 
place or apartment to be cooled." It is possible that the pat- 
entée thought it was capable of being used outside of an 
enclosure; but, whether this be so or not, there is enough 
revealed in the spécifications and claims to suggest to any 
one skilled in the art to organize the mechanisms within an 
apartment or closed room, where, doubtless, the best résulta 
are attainable. The phrase, "which equably distribute the air 
within the place or apartment to be cooled," are the emphatic 
words of this claim. They give individuality and life to the 
patent. They not only suggest an enclosure in which the 
combination is to be placed, but they indicate a beneficent 
resuit to grow ont of the apparatus as arranged by the pat- 
entée, which gives character to it, and which distinguishes it 
from ail others. 

The remaining claims are modifications of the first. The 
second is limited to one or more pipes, eaeh provided with 
several perforations, and arranged, as in the first claim, so as 
to obtain an equable distribution of the cooled air throughout 
the apartment. The third is for the form of the iee-chest, as 
described, to-wit, with an oblong opening extending nearly or 
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quite across its bottom, by means of wbich tbe air entering 
the ice-box is equably distributed. There is a spécial lim- 
itation of the fifth elaim to the System or aggregation of tubes 
as shown in the drawings ; that is to say, one main tube, T, 
and the several smaller ones, 1 1, etc., extending over the ceiî- 
ing of the chill room. 

Thus interpreting the several claims of the complainant's 
patent, alleged to be infringed, the only remaining inquiry is 
whether the defendant's apparatus infringes them. With 
the above construction of their meaning it seems unnecessary 
to dwell long upon the question. Not much attention was 
given to it in the évidence or on the argument, the whole 
controversy there appearing to turn upori the question of nov- 
elty. It was not seriously eontroverted that the refrigerators 
used by the défendants secured an equable distribution of the 
air throughout the place or apartment to be cooled, by sub- 
stantially the means indicated in the complainant's patent. 

There must be a decree for the complainant corporation, 
against the défendants, for infringing the first, second, third, 
and ûfth claims of the patent sued on. 



Thb Baiie Clbone, 
'District Court, D. Galifarnia. March 10, 1S81.) 

1. BAI/VAGB — DbRBLICT — COiCPBNSATION. 

If a vessel be found, though with no one on board, under such cir- 
cumstances that the persons assuming to be salvora knew, or ought 
to hâve known, that their services were not desired, and they take 
possession with intent to supplant the master and owners in giving 
her relief, they hâve no claim for compensation, 

2. BAMB— SAMB — POSSBSBION. 

Unless a vessel has been utterly abandoned, and is, in contempla- 
tion of law, a derélict, even lona fide salvors hâve no right to the 
exclusive possession, and are bound to give up charge to the master 
on his appearing and claiming charge. 

3. Bamb — Samb — Sajib. 

A stranded vessel, laden with a valuable cargo, was left but not 
abandoned by the master, having been placed in charge of an agent 
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until he cqiU^ return in another vesael to recover both the cargo and 
■wreck. SeM, thàt suçh vessel and cargo could not be taken posses- 
sion of by a strangei-, who -was ifully adviaed of thèse facts, and knew 
that tiie master was then' on his way in anotiier vesael to take posses- 
sion. 

é. SaME — SAME — COMPENSATIOU. 

Beld, furfher, that the mère fact of placing a man on board, with 
the object of anticipating and supplanting the master, would not 
entitle sUch stranger to a share of the property, which was subse- 
quentlyrecovered bythe unaided efl'orta of the master. — [Ed. 

Libel for Salvage Compensation. 

Geo. B. Merrill, proctor for libellant. 

Miltpn Andros, proctor for respondent and claimants, 

HoFFMAN, D. J. On thefîfteentb of October, 1879, tbe bark 
Cleone, whicb bad just completed a successful -whaling voyage 
in the Arctic océan, came to anchor in St. Lawrence bay, near 
thenortherly entrance to Bebring's straits. On the 19th ber 
chains parted in a gale of wind, and a short time afterwards 
she was driven ashore on a sandy beacb in the north-east 
part of the harbor, where she bilged and filled with water. 
After the gale subsided she lay on her starboard side, "very 
still and quiet," in 12 feet ôf watcr. The season was far ad- 
vanced, and Captain Nye, the master, at once set about trans- 
f erring such' portion of the cargo and outiit as was accessible 
to the Helen Mar, which was then lying in the harbor. He 
put on board the latter vesael the wbalebone he had obtained, 
provisions, articles of clothing, furniture, etc., etc. He left 
on board the Cleone 115 barrels sperm oil, 1,300 barrels whale 
oil, blubber, and some materials, shooks, casks, etc. He 
finally quitted the ship with his crew on the twenty-second of 
October. It was of course impossible for any of his crew to 
encounter the rigors and darkness of an Arctic winter in a 
stranded vessel filled with ice. The master therefore made 
the best arrangement for the care and préservation of his 
property that was practicable by placing it in charge of a 
native chief, whose fidelity he endeavored to secure by libéral 
présents, and by promises of further reward if on his return 
in the ensuing season he should find the vessel and cargo 
undisturbed. He gave to the chief and his wives a quantity 
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of cloth, dishes, and articles from the pantry, ioûi kegs of 
powder, some shot, caps, and cartridgès, and a fowling pièce. 
Captàin Nye also delivered tb the native chief a letter or 
notice, stating that the vessel had'goùe ashore in a heavy gale, 
and that she had been left in charge of the native, with full 
power to stop anybody from ta^ing anything belonging to 
her, and that he expected to retum and recover ail the effeets, 
both oil and wreck, early in the spring. This notice was 
sighed by Captain Nye, and witnessed by Câptàin Bauldry, 
of the bark ïïelen Mar. 

HaVîiig thuB done everfthing in his power to provide for 
the safèty of bis property, and to retain the constructive 
possession of it dûring his absence, Captain Nyeleft for thiS 
port in thé Helen Mar, after enjoining upon the native to 
exhibit the letter to the masters of ail vessels which might 
chance to corne into the harbor during the ensuing seasoù, 
before his own return. He arrived at San Francisco Noveni'' 
ber 18th; but, vrhile still at sea, he wrote to his ownêrs a 
letter, in which, after giving an accolint of the wreck, he 
suggested the necessity of makihg some arrangement for sav- 
ing the oil, and expressed the opinion that it could ail be 
saved. This projeet he seems never to hâve relinqliished. 
In repeated letters he urged upon his owners its en tire feasi- 
bility, and he declined other employment unless the wrecking 
of his vessel was included in it. He even announced his 
détermination to undertake the service himself, at his own 
charges, if his owners declined the enterprise. After a pro- 
tracted correspondence a contract was at length entered into 
between the owners of the Cleone, the underwriters, and the 
owners of the bark Mount WoUaston, by which Captain Nye 
was to take command of the latter vessel, and, after making 
a winter whaling voyage to the coast of Mexico, to proceed as 
soon as the season opened to St. Lawrence bay, and effect 
the salvage of the Cleone and her cargo. The share of sal- 
vage to be paid to the owners, officers, and crew of the Mount 
WoUaston was fixed by contract, and assented to by ail the 
parties. The Mount WoUaston sailed from this port Deeem- 
ber 29th, and, after making a winter cruisé to the south, 
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arrivecl at St. Lawrence bay June 25, 1878. The ice was 
just beginning to break up, and for two days he was unable 
to enter the harbor. He was boarded, however, by the inter- 
préter, who informed him of the visit of Captain Dexter and 
Captain Eavens, presently to be related, and the next day the 
chief came on board, bringing with him the letter left with 
him by Captain Nye. On the third day the Mount WoUas- 
ton succeeded in entering the harbor. Captain Nye found the 
Cleone, to ail appearance, precisely as he had left her. On 
going on board bf her he ascertained that her decks had been 
somewhat eut into,and a small quantity of oil taken from her 
between decks. This, he was informed by .the chief, had 
been done by Indians from the interior, whose déprédations 
the chief was unable to prevent, except by "a war." The 
great mass of the oil, however, was intact. It was in the 
lower hold, embedded in ice from six to eight feet in thick- 
ness. 

Captain Nye had already been informed by the interpréter 
that Captain Eavens, of the brig Timandra, had some weeks 
before put a man on board the Cleone, with a view of taking 
possession , of the property. In response to his bail, this 
man made his appearance. He proved to be a person named 
Pagin, second mate of the Timandra. He handed to Captain 
Nye a letter, which the latter declined to read, but he in- 
formed Fagin that he had corne to the bay for the express 
purpose of saving his property which he had left there, and 
he intended to do so. He invited Fagin to go aboard his 
vessel. This the latter declined, but went on shore and lived 
with the natives until the arrivai of his own vessel. Captain 
Nye at once proceeded to carry out the objeot of his voyage, 
and had made considérable progress towards its accomplish- 
ment, and had entered into a contract with the master of the 
bark Syren, which came into the harbor on the sixth of July, 
for the shipment of the oil to New Bedford, when Captain 
Eavens, of the Timandra, arrived, on the eleventh of July. 

The circumstances attending the previous visit of Captain 
Eavens and Captain Dexter must hère be adverted to. Cap- 
tain Dexter, of the Loleta, arrived at the bay about the second 
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or third of June. He did not approach nearer than eiglit or 
ten miles from the wreck, but knew she waa there,^ having 
heard of it at Honolulu. The natives also reported tbat she 
was safe, and the chief exhibited to him Captain Nye's letter. 
About a week later the Timandra came in, and the two cap- 
tains went across the ice some eight or ten miles to the 
wreck. Captain Eavens seems to bave urged Captain Dex- 
ter to unité with him in taking possession .of the vessel by 
putting a man on board. But this the latter declined, hav- 
ing had, as he said, some expérience in wrecking, and being 
distrûstful of the expediency of the measure. Considérations 
of fair dealing, and regard for the rights of Captain Nye, 
whom he knew to be on the way to save his property, seem 
to hâve formed no part of his motives, for he suggested to 
the natives to bring to him ail the sperm oil they could trans- 
port, and he would purchase it; and he endeavored to buy 
from tbem one of the Cleone's boats, offering for it a cask of 
spirits. But their honesty was proof against even this temp- 
tation. Their reply was: "Bye and bye Captain Nye corne; 
he no like it." And yet this witness does not hesitate to 
swear that the natives are such inveterate thieves and liars 
that, to use his own élégant expression, "you can't trust them 
as far as you can throw a buU by the tail." However mueh 
they may in gênerai be addicted to habits of pilfering, their 
conduct shows that in this instance, at least, they knew how 
to be faithful to a trust. 

Captain Dexter's refusai to assocîate himself with Captain 
Eavens in the enterprise was not final. He informed the 
latter that he intended to pursue the business of his voyage, 
but if on his return to the bay he found Captain Eavens still 
in charge, he would join him if the latter desired. Captain 
Eavens, having placed Fagin on board, sailed away on the 
same day, and was followed by Dexter a day or two after- 
wards. Eavens returned to the bay once or twice afterwards, 
and on his last trip found Nye in possession and the salvage 
partially effected, as bas been already related. Shortly after 
his arrivai, he and Captain Nye met on board the Syren. 
Captain Nye was naturally indignant at what he regarded as- 
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an attempt to steal a march on him. "The natives," he said, 
"hâve taken some of it, and now the first white man that 
cornes tries to steal the remainder." Captain Eavens, accord- 
ing to Nye's testimony, made no attempt to justify his pro- 
ceedings. He declared that he did not wish to hâve any- 
thing to do Vith his (Nye's) oil or ship, but he was ordered 
by Mr. Merrill, if he oould get to St. Lawrence bay ahead of 
him, "to go for it, and put a man on board at any rate." 
Captain Eavens' account of this conversation is somewhat 
différent, but Captain Dexter, who testified on the part of the 
libellant, swears that Eavens stated to him substantially in 
the same manner the purport of Mr.Merrill's orders. Captain 
Eavens dénies that Nye's letter to the native chief was shown 
to him, or that he knew that Nye was on his way to the wreck ; 
but in thèse déniais I can place no confidence. When he 
first proposed to Dexter to join him in taking possession of 
the vessel, the latter was at first inclined to assent. On 
further reflection he thought it inexpedient or unsafe to mix 
himself up in the matter. He had already been shown Nye's 
letter to the natives, and he knew that Nye was coming in 
the Mount WoUaston to reclaim his property. He doubted, 
therefore, and not nnnaturally, whether the attempt to get 
ahead of him would prove successful. He and Eavens had, 
he testifies, numerous conversations on the subject. He oan- 
not recollect whether he told Eavens about the letter. "I 
suppose he was shown it just the same as I was." In this 
supposition I am inclined to agrée with him. But it is incon- 
ceivable that, in their long conversations on the subject, 
Dexter should hâve failed to communicafe to Eavens the 
substance of the letter that had been shown to him, and the 
fact that Nye was on his way. If Nye's testimony as to 
Eavens' statement of his owner's orders be true, the point is 
beyond dispute; for those orders distinctly contemplate his 
getting to the bay "ahead of Captain Nye." 

Dexter's version of thèse orders as stated to him by Ea- 
vens, though Captain Nye's name is not mentioned, evidently 
contemplâtes the same contingency. "Eavens told me that 
Merrill had instructed him that if he got to St. Lawrence 



THB BARi oikoiiEi 523 

h&j, and had a chance, to taiké charge of thé véssel." ; €àp- 
tain Nye testifies that the faet that he had tàkien conlinarid bf 
the Mount WoUaston with th& intention bf effecting the'Sal- 
vage of the cargo of the Cleëtiè wàs weli known, he thinks,to 
every ship-master and bfficer at this pOrt ômplbyed in the 
northern whaling and trading business; and he statés that 
he communicated his intentions to Mr. Goffih, an aoqaaînt-- 
ance of 15 years' standing, and who was then chief clerk to 
Mr. Merrill — a statement which Mr. Coffin has not been ôalled 
to contradiot. 

On the whoie, the évidence, in my judgment, leads unmis- 
takably to the conclusion that Captain Eaveùs went itito St. 
Lawrence bay with the expectàtioïi of there finding the Cle- 
oue; that he knew she had been left in charge of a native 
chief by Captàin Nye, and that the latter intended to return 
to her to recover his prbperty, and was then on his way 
thither; that when he put a man on board of her it was not 
with a view of then entering on a aalvage service. This waa 
obviously impractiéable, as the iee preveûtéd Mm from get- 
ting nearer to her with his own vessel than eight miles. His 
design was to tâke possession of the vessel, and to sécure 
some sort of lien or right to tàke her cargo,tb the exclusion 
of her owner, at a future time, and whenéver cîrcumstances 
and his own convenience might permit. 

The présence of Fagin on board contributed in no dégreé 
to the security of the vessel and her cargo. During the eight 
months that she had lain there the déprédations bf the na- 
tives had been insignificant, and even thèse were by Indians 
from the interior, and not by those to whose chief the charge 
of the vessel had been entrusted. Thé sealing and fishing 
season had arf ived, and the Indians were no longer in want 
of food, and the oil in thé hold, irùbedded in ice six or eight 
feet thick, wàs praetically inaccessible to them. To obtairi 
it Captain Nye was obliged to hâve recourse to dynamite. It 
thus appears not only that no part of the property was saved 
by Captain Ravens, but that nothing waâ done by him which 
contributed appreciably to its safety, or enabled (Captain Nyo 
to eiïeet the subséquent salvage. It is true that Fagin nailed 
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a strip of lead on a cask to stop the leak. This could not 
hâve been of much service, as the oil was frozen to the con- 
sistency of lard, and Captain Nye offered to pay Fagin for 
bis time, and also to make eome compensation to Captain 
Eavéns. But thèse offers were peremptorily rejected by Ea- 
vens, who demanded one-half of ail the property saved by 
Captain Nye, or at least of the oil. 

The claim of the libellant to a salvage compensation is 
thus found not to be based on the performance of any salvage 
service of appréciable value, but on the f act that the Timandra 
succeeded in reaching St. Lawrence bay in advance of the 
Mount WoUaston, and that her master took, or attempted to 
take, possession of the Cleone with a view, of securing the 
property at a later period in the season. This claim, I think, 
is whoUy inadmissible. The Cleone was not derelict. Her 
master had neither abandoned t}ie spes recuperandi, nor re- 
nounced the animus reverten4i. On the contrary, his corre- 
spondence shows that it was nqt^m^rely his intention, but his 
fixed ^.nd.un^ilterable détermination, to recover his property 
at the earliest practicable moment, and ; to the carrying ont 
of this détermination ail other engagements andemployments 
were subordipated. He not only had not abandoned the spes 
recuperandi, but he felt the ntmost confidence in the success 
of the enterprise, persistently urging upçn the owners that 
th^cert'aipty of recovering the oil was far greater than that 
of procuring a similar amount of oil by the catch of an ordi- 
nary whaling voyage in the Arctio océan, while the risk was 
far less. Nor was the design of returning to the vessel 
formed after arriving at San Francisco. At the time of quit- 
ting the vessel he adopted every means in his power to 
retain the constructive possession of her, and to notify ail 
comers that she was in charge of a person selected by him, 
and that he intended to return and recover his property at 
the opening of the next season. 

Under thèse circumstances it is impossible to treat the ves- 
sel as derelict. As well might the goods or "trade," as they 
are called, which it appears to be not unusual for vessels to 
leave in charge of natives, at "stations" in the Arctic océan. 
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to await their return in the ensuing season, be pronounced 
derelict and liable to seizure by the first corner. Tyson ■v, 
Prior, 1 Gai. 133; The Aquila, 1 0. Eob. 37-41; The Bee, 
1 Ware, 336 ; The Cosmopolitan, 6 Notes Cases, (supplément,) 
17; The Barefoot, 1 Eng. L. & Eq. 661; The India, 1 Wm. 
Eob. 409; The Lovett Peacock, 1 Lowell, 143. 

The vessel not being derelict, but, on the contrary, in 
charge of an agent appointed by the master, whose intention 
to return was known to Captain Eavens, the latter had no 
right to take, or attempt to take, possession of her. 

To entitle a party to salvage, not only must the service 
rendered be meritorious, but the possession taken must be 
lawful. Cla/rke v. The Brig Healey, 4 Wash. 656; The Bare- 
foot, 1 Eng. L. &Eq. 661. 

By quitting the vessel the master and owner does not lose 
lais ju» disponendi or right of property. If a vessel be found, 
though with no one on board, under such circumstances that 
the persons assuming to be salvors knew, or ought to hâve 
known, that their services were not desired, and they take 
possession with întent to supplant itbe master and ô^nëifs, in 
giving her relief, they haye no claim for compensation. "The 
Upnor, 2 Hag. 8; The Barefoot, ubi mpra; The India, 1 W. 
Eob. 406; The Amethyst, Davies E. 23. See argument of 
counsel (the late Mr. J. Curtis) in The Island City, l'Blâck, 
126; The Champion, Br. & Lush. Adm. E. 69. 

Thèse authorities establish beyond controversy the princi- 
ple so agreeable to justice and reason, that unless the vessel 
bas been utterly abandoned, and is, in contemplation of law, 
a derelict, even honafide salvors hâve no right to the exclusive 
possession, and are bound to give up charge to the master on 
his appearing and claiming charge. See The Champion, uU 
supra. 

It is not to be tolerated that a stranded vessel with a valu- 
able cargo may be taken possession of by a stranger who 
knows that she bas been left, but not abandoned; that she 
bas been put in charge of an agent of the master, and that 
the latter intends to return to her, and is actually on his way 
to her for that purpose; nor that the mère faet of placing a 
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man on board, with the object of anticipating and supplant- 
ing the master, shall entitle him to a ghare of the property 
■whioh is subsequently recovered by the unaided efforts of its 
owner. 

The libel must be dismissçd, with costs. 



The Hbbo.* 

{jyistrîet Court, W. D. Pennsylvania. March 23, 1881.) 

1. Charteb-Pabtt— OBïArNiîTG Si&NATUKE BT Fbaud— Brokeb whbn 
Agent of onb Pabtt Alonb. 

F., à ship-broker in New York, sent to H., a sMp-broker in Pliila- 
delphia, the nam^ Of a yessel open to charter in case U. could obtain 
any proposais. H. obtained an offer from P. W. & Sons, which -«va» 
accepted. The charter was drawn in P. W. & Sons' office, and marked 
by the employé in charge of their ehartering department with his 
initiais, w'hich, according to a System adopted by'P. W, & Bons, and 
known to H., indicated to P. W. & Sons that the charter was correct 
and might be signed without further examination. The charter was 
forwarded to P., who, after altèring it by an interlineation, signed it 
and returned it toH. , who léf t it at the office of P. W. & Sons without 
mentioning the altération. P, "W. & Sons signed it without noticing 
the altération, and sent it to H,, but shortly afterwards, discovering 
the fr'aùd, rescinded the contract. HM, that H', was not the agent 
of P. W. & Sons, but of the shlp, and that P. W. & Bons were not 
llable oh their charter-party. 

Libel by the master of the bark Hero against Peter Wright 
& Sons to j;ecover damages for an alleged breach of charter- 
party. The testimony disclosed the foUowing facts : Funch, 
Edye & Co., ship-brokers of New York, sent to Hoffman & 
Meyer, ship-brokers of Philadelphia, the name of the bark 
Hero (then at Cartagena) as ^a vessel open to charter in case 
Hoffman & Meyer conld qbtain any proposais. Hoffman & 
Meyer obtained ah offer from Peter Wright & Sons, of Phil- 
adelphia, which was accepted. The charter was then drawn 
by a clerk in the employ of Peter Wright & Sons and sub- 

*Reported by Frank P. ;Priehardj Esq., of the Philadelphia bar. 
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mitted tb W. W. Young, who liad charge of tïieir dlartering 
departmerit. It set forth that the bark was "now ai Cartà-^ 
gêna, and to -ptoeeed. promptly to Piiilàdelphia." Mr. Young 
examined the charter, and, finding it correct, WTote on iihis 
initiais, which, according to thè System adopted by Peter 
Wright & Sons, and known to at least one member of • the 
firin of Hoffman & Meyer, indîcâted that the charter was iH 
accordance with the prenons agrèèment, and might be signed 
by the firm withbut further eïamination. It was then seût 
to Hoffman & Meyer, who took it iû perSon tô^ New York. 
Funch, Edye & Go. objected to the words "proceed promptly," 
and desired tô insert the words "to-wit, in about a fortnight." 
Hoffman & Meyer objected to this, and returned to Philadel- 
phia without the charter, leasing the matter unsettled; ' ' The 
next day Funch, Edye & Co., having communioated with the 
master by cable, telegràphed Hoffman & Meyer that the pro- 
posed altération mtist be màde, aàd réquesting them to seô 
Peter Wright & Sons. Hoffman & Meyer, without complying 
with this request, telegi*aphed Punch, Edye & Co. that Peter 
Wright & Sons would' cancel the charter if alteréd, and tô 
send it unchanged. Nctwi-thstanding this, Punch, Edye & 
Co. interlinéd the words "to-wit, in about a fortnight," âhd 
forwarded the chatter thus altered tô Hoffman & Meyer. One 
of the latter firm, with notice of the altération, took the char- 
ter to the office of Peter Wright & Sons, and asked for Mr. 
Young. The clerk told him that Mr. Young was absent, and 
asked on what business he ealled. Upon being told that he 
bad the charter-party of the Hero, the clerk asked him to 
leave it, which he did without meationing the altération. 
The clerk sent it to one of the fii'm of Peter Wright & Sons, 
{Mr. Neall,) who, seeing Mr. Yoùng's initiais, and not notic- 
ing the altération, signed it, and it was then returned to 
Hoffman & Meyer, who forwatded it to Punch, Edye & Co. 
A few days later. Peter Wright Sa Sons, upbn receiving copiés 
of the charter, discovered the altération, and notifled F-uncb 
Edye & Co. that they would not caïry out the charter Unless 
the interlinéd words were erased. This Funoh, Edye & Co. 
refilsed to do. Upon- the 'arrivai of the bark, Peter Wright & 
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Sons refusing to load her, she was obliged to obtain a charter 
at a lower rate, and this libel was filed to recover damages. 

Edward F. Pugh and Henry Flanders, for libellant. 

H. G. Word and Morfon P. Henry, for respondents. 

BuTLBB, J). J. That fraud was practiced iu obtaining the 
respondents' name to the charter, is clear. Hoffman & Meyer 
were distinctly informed, while negotiating, that the prompt 
sailing of the vessel from Cartagena was an essential requisite 
to the contract. With this in mind, the terms were agreed 
upon, and reduced to writing, with a clear understanding 
that the paper should be signed as written. Mr. Young, oon- 
sequently, with the knowledge of Mr. Hoffman, marked the 
paper as examined and ready for the respondents' signature. 
Mr. Hoffman testifies that he understood Mr. Young's mark; 
that it was a sign the paper hadbeen examined, "sothat Mr. 
Neall, or any other member of the firm, could sign, without 
reading it through ; that the sign was on the paper when it 
was reeeived, and sent to flew York. He further testifies 
that he and Mr. Meyer objected, eamestly, to the altération 
which Funch, Edye & Co. proposed to make; that Fnnch, 
Edye & Co. had agreed to sign the charter-party as prepared, 
without altération. Hoffman & Meyer telegraphed to Funch, 
Edye & Co. "Don't alter, — vessel to sail promptly, — as 
Wrights will surely object to the same." And again, " Wrights 
insist to hâve charter to-day. They will eancel charter if 
you alter it, therefore post at once, unchanged, to avoid 
trouble." In short, Hoffman & Meyer knew that the paper 
expressed the definite agreement of the parties, and was to 
be signed as written; that Peter Wright & Sons would agrée 
to nothing else, but would withdraw from the transaction if 
any altération was made ; and that when the paper should be 
retumed, with Mr. Young's sign of examination and approval 
upon it, they would sign it without reading. After the altér- 
ation had been fully resolved upon and made, by Funch, Edye 
& Co., they requested Hoffman & Meyer to communicate with 
respondents about it; and were answered by Hoffman & 
Meyer that Mr. Neall had been seen and his consent obtained, 
"after a short struggle." This answer was whoUy untrue. 



THE HEBO. 529 

Not a Word was said to Mr, Neall, or any one connected with 
the respondents, on the subject. The paper was taken to 
tbeir place by Meyer, without any allusion being made to the 
altération, and Mr. Neall, seeing the examination mark of Mr. 
Young, signed it at onee, without reading, as Hoffman & 
Meyer knew he would. Thus it plainly appears that a fraud 
was practiced in obtaining the respondents' name, and that 
Hoffman & Meyer practiced it. 

Upon whom should the conséquences f ail ? If Hoffman & 
Meyer were the respondents' agents, or were not the libel- 
lant's, the latter must not suffer for their unfaithfulness. 
Whom did Hoffman & Meyer represent ? Mr. Young, whose 
duty, as an employé of the respondents, it ia to charter ves- 
sels, says, "Hoffman & Meyer called and asked fOr a.bid for 
the 'Hero;' " that "Peter Wright & Sons did not ask Hoff- 
man & Meyer to procure them tonnage;" but that the latter 
asked the former to make a bid for the vessel, and they did 
so. Mr. Neall says "the vessel was brought to the attention 
of Peter Wright & Sons by Hoffman & Meyer, who advised 
us they had the vessel from Funch, Edye & Co." It is thus 
rendered quite plain, (for there is no contradiction of this 
testimony,) that the respondents did not employ Hoffman & 
Meyer, or regard them as interested in their behalf. Mr. 
Meyer, who was called as a witness by the libellant, (and 
would seem to be interested in sustaining the charter,) says 
"Funch, Edye & Co. gave us, Hoffman & Meyer, the 'Hero' 
to get a charter-party for, in this city. We then applied to 
Peter Wright & Sons for an offer, and had several interviews 
with them, the substance of which we communicated.to our 
principals, Funch, Edye & Co., before an understanding was 
reached." This corresponds with the testimony of Messrs. 
Young and Neall, to the estent they go. It reaches further, 
however, and proves, if believed, not only that they were 
not the agents of Peter Wright & Sons, but were the 
agents of the ship. The testimony of Meyer is corroborated 
by the oorrespondence between Funch, Edye & Co. and Hoff- 
man & Meyer, — the letters and telegrams, most, if not al], of 
which contain évidence that Hoffman & Meyer represented 

v.6,no.5— 34 
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tlie ship, uiader Fuach, Edye & Co. The lattef telegraphed 
ihe former, during the negotiation, close "Eassian bark ' Hero, ' 
now at Cartagena, six shillings and three pence, Cork or- 
ders, UBual charter," and received for réply, "We eapnot get 
that rate, but can get six shillings, with privilège of conti- 
nent." August 27th, they wrote to Hoffman & Méyer "We 
authorize you to close the vessel and expect charter-party in 
the morning." After receiving the paper and resolving to 
alter it, they telegraphed, Hoffman & Meyér, "We must insert 
in 'Hero's' charter, vessel to sail in aboùt fortnight. Please 
see Wrights at once." On forwarding the paper to Hoffman 
& Meyer, with the altération, they expressed the hope that 
the latter wonld be able to obtain Wright's assent to the 
change. Hoffman & Meyer, in communicating the f act that 
Wright's signature had been obtained, eongratulàted them- 
selves and Funch, Edye & Co. on their success in the trans- 
action, saying, "We hâve been very lucky to get this vessel 
through and charter sigued." 

Thèse communications, of thémselves, would seem to leave 
no room for doubt that Hoffman & Meyer were acting in 
behalf of the vessel, alone, and thât Funoh, Edye & Go., as 
well as themselveSj so understood. The only évidence to 'the 
contrary is that found in the testimony of Mr. Volokens, of 
the firm of Punch, Edye & Co., who says they did not place 
the vessel with Hoffman & Meyer for charter, but that the 
latter gentlemen, as agents for Peter Wright & Sons, applied 
to them to take freight, and that they simply closed with the 
offers made by Peter Wright & Sons, through such agents. 
The 'testimony of this -witness (who, no doubt, intends to be 
entirely'fair), shows, in my judgment, a strong bias in favor 
of the libellant. He seems to be especially on his guard, 
throughout, agaiûst any form of expression or answer,tend- 
ing to show concert between his fiïm and Hoffman & Meyer, 
repeating with unnecessary frequency the idea that Funch, 
Edye & Co. simply accepted the offer of Hoffman & Meyer as 
représentatives of Peter Wright & Sons. He also seems for- 
getful of Hoffman & Meyer's remonstrances respecting the 
altération of the paper, and tlieir représentations of Wright's 
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un'WillingneBS to allow it; while the correspoiidence shows; 
howeàrnest thèse remonstrances werejand how fully his firm 
was informed on this subject. I wotild notsay anything 
disparaging of the witness, personally. I do not doubt his 
honesty. That he should désire to sustain the charter is 
quite nàtural. His firm indicated its views on this subject 
Very clearly -when notified of the respondehts' répudiation of 
the paper, and again when conveying this notification to the 
libellant. I cannot regard the testimony of this witness as, 
sufificient to ovefcome, or even shake, the case made ont on 
the other side, opposed as it. is, not pnly by what the other 
witnesses, who speak on the , subject, say, but also by the 
plain import of the correspondenee of his own firm with 
Hoffman & Meyer. I regard it as clear that Hoffman & 
Meyer had charge of the interests of the ship, alone, in their 
transaction with Peter Wright & Sons ; and that ail parties 
so understood at the time. They are ship-hrokers, (as dis- 
tinguished from freight-brokers,) and belong to a class who, 
as Mr. Neall testifies, ordinarily represent the ship alone; 
and look to it for compensation. Hère the compensation of 
Hoffman & Meyer comes from the ship ; they hâve no claim, 
and prétend to none, from the respondents. Their entire 
4uty Tf^as to the ship, fpr.whioh they were bound to obtain 
the best bargain they could honestly procure. Unfortuuately 
they overstepped the line, and resorted to fraud. The libel- 
lant must therefore bear the conséquences; 'A contract ihus 
cbtained, through the agency of those to whom the ship was 
entrusted for charter, cannot be ettforcèd. No question ean 
àfise respecting the importance of the change made in the 
paper. Fùnch, Edye & Co. pronôunôed it tô be of the high- 
est importance, and it is shown that Peter Wright & Sons 
viewed it in the same light. iBùt aside frotn this considéra- 
tion, a party must be allbwed t6" make his bwn eôntract,and 
cannot bë held td one obtâined' froln him thïbùgh fraud. 
Whether it is as favorable tohini, as one he might havebeen 
wUling to make, cannot be inquired into. 

•l 'hàVë not overlooked the rule, in coûsidering this case, 
that 'brokers must sometimea^ be treated as agents of ,botb: 
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parties, — invoked by the libellant. The doctrine bas no ap- 
plication hère. Whether it would avail the libellant if it had, 
need not be considered. 

It is much to be regretted that Funch, Edye & Co. did not 
immediately communicate Peter Wright & Sons' répudiation 
of the paper, to the libellant, on receiving notice of the fact. 
The ship had not then sailed, and no serions loss would hâve 
resulted, had this been done. The position they assumed, — 
that th,eir agency closed with the signing of the charter, — 
rests on a very contracted view of their duty,— the adoption 
of which they may yet, possibly, bave occasion, to regret. 

The libel must be dismissed, with costs. 



The Vesta. 

{District Court, D. Massachusetts. Febraary, 1881.) 

1. Chabter-Pabty— QooD Bea Ribiî:. ' 

A vessel was chartered for the transportation of wl^at in bulk; 

under a ■warranty thiat she should be tight, stauncb, and stroog, and 

in every way fltted for the voyage. SM, under the circumstances of ' 

this case, that it was esséntial that the vessel shouïd be a ^ood sea 

. tisfe for the marchandise specifled as caTgo.— [Ed. 

Shattuck, Holmes é Monroe,, for libellant, a 

11. S. Dàbney, for respondent. 

Nelson, D. J. The libellant, being the charterer of the 
Russian bark Vesta, then on her way from Friedland to Del- 
aware breakwater, by a charter-party dated October 22, 1879, 
rechartered her to the respondent for a voyage from Boston 
to either of certain specified ports in the United Kingdom 
and on the continent of Europe. By the terms of the char- 
ter-party the respondent engaged to provide and fumish to 
the vessel a fuU and complète cargo of wheat "^f Indian 
corn. The libellant engaged that the vessel should prépare 
for bulk ^^^ bag grain at her expense ; that she should be 
tight, staunch, and strong, and in every way fitted for 
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such voyage, and should receive on board the merchandise 
mentioned. It was also provided that, should the vesBei noi 
be at Boston on or before January 15,1880, the charterer was 
to bave the option of canceling the charter-party. The lay 
days were to commence when the vessel was ready and pre- 
pared to load bulk grain, and written notice thereof given to 
the charterer. The Vesta arrived in Boston about January 
Ist, and, having been prepared to load bulk grain, themaster, 
on January 15th, gave written notice to the respondent that 
she was then ready to receive her cargo, and the lay days 
would begin to run on the 16th. The respondent at that 
time owned a cargo of wheat in the elevator at East Boston, 
which he desired to ship to Europe, and the bark was taken 
round to the elevator wharf to receive the wheat in bulk. 
Before proceeding to load, the respondent attempted to pro- 
cure insuranee on the cargo of wheat, but the risk was de- 
clined by iall the companies to whom he made application; 
the reason for the refusai assigned by the underwriters being 
that the vessel was old and built of soft wood. The respond- 
ent then declined to load the vessel, claiming she was unsea- 
worthy and not fit to perform the voyage. The question' to 
be decided is whether, under the circumstances of the case^ 
he was justified in so doing. 

The rul© of law applicable to the case seems to be well 
settled. The obligation of the libellant under this charter- 
party was to supply a vessel reasonably fit to carry for this 
particular voyage a reasonable cargo of any of the kinds of 
merchandise stipulated for. The charterer was entitled to 
hâve the vessel in a reasonable condition for the oarriage of 
wheat in bulk across the Atlantic océan in the winter months, 
and if she was not in such a condition he was not bound to 
load her. Stanton v. Richardson, 7 L. E. C. C. P. 421; S. C. 
9 L. R. C. C. P. 390; S. C. 33 L. T. 193. 

Shipmasters of great expérience were called on both sides 
to give their opinion as to the fitness of the vessel for the 
voyage. The circumstances of the case seem to confirm the 
opinions of those called by the respondent, who prqnounced 
the Vesta unfit to carry wheat in bulk across the Atlantic 
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in the winter moiiths. Wheat in bùlk is one of tha most 
dangerous kinds of cargo a vessel oan oarry, owing to its lia- 
bility to shift in heavy weather, and to choke the pumps. 
The VeSta was built of soft Norway pine. The voyage waa 
to be in the months when storms are the most fréquent and 
severe. She was rejected by the underwriters as an unsafe 
risk, and on this account was useless to the charterer for the 
purpose for which she was chartered. In the export grain 
business wheat is usually sold to arrive. Bills are drawn 
against the cargo upon the consignées abroad, payable in 
London, to which are attached the bill of lading, the certiâ- 
cate of loading, and the insurance certificate. Upon this 
security advances are obtained upon tho cargo. Without the 
insurance certificate the bills would be of no value for thia 
purpose, and the exporter would be deprived of his advance, 
which is &ne of the necessities of the buaimess. The charterer 
would certainly hâve acted more wisely if he had insisted 
upon a stipulation in the contraot that the vessel should be 
a good sea risk for the merchiandise speciûed as cargo. But 
the impressive fact remains that no insurance eompany could. 
be found, after reasonable search, that was willing to assume- 
the risk of this voyage under the circumstances stated. To- 
require the charterer to load such a vessel would be a hard- 
ship wbieh thèse parties could not hâve contemplated when 
this charter-party was signed. It should be noticed that 
neither of the parties had ever seen this vessel, or knew any- 
thing of her condition, until she arrived in Boston. 

The libellant insists that the efforts of the respondent to- 
obtaiu insurance were not sincère, and his purpose was to 
escape from his contraot on account of the fall in freights 
which took place after the charter-party was signed. This, 
however, is not proved, The wheat market was also falling, 
and it was for the interest ôf the respondent to get his wheat 
tô market as soon as possible. I am quite satisfied he made 
ail reasonable effort to get insurance. 

It appeared that, later in the season, the Vesta was loaded 
with a mixed cargo of wheat and liidian corn, in bulk, at thia 
r-rt, Yvhich slie earried and delivered.ih' good condition atan 
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European port, and insurance was obtained on this cargo. 
This is certainly a circumstanoe in favor of the vessel ; but, 
upon ail the évidence, I am of opinion thç libdllant'B war- 
ranty was broken, and the respondent was justified in refus- 
ing to load the vessel. The respondent's allégation that he 
was induced to sign the charter-party by the frandulent 
représentations of the libellant is clearly not proved. 
Libel dismissed, with costs. 



The John A. Bebkman. 
(Diitrîet Court, D. Massachusetts. January, 1881.) 

1. Dock — Liabilitt of Ownbr or Occupant. 

" The owner or occupant of a dock is llable in damages to a pereon 
who, by his invitation, express or implied, makes use of it, for an 
injury caused by any def ect or unsafe condition of the dock which the 
occupant negligently causes or penhits to iexist, if sùch person wa^ 
himself in the exercise of due care Buch occupant is not an insurer 
of the saf ety of liis dock, but hp, is reçtuired to use reasonable care to 
keep his dock in such a state as to be reasonably saf e for use by ves- 
sels which he invites to enter it, or for which he holds it out as fit and 
ready. If he f ails to use auoh due care— if there is a def ect which is 
known to him, or which, by the use of ordinary care and diligence, 
should be known to hlm — he is guilty of négligence, and liable to the 
person who, using due care, is injured thereby." 

Nickersony. Tirrell,l'2,TM.ass.W&. 

2. SaME— LiABIÏiITT OF VeSSBL. 

Hddj ùnder the circumstances of this case, that the master of 
a vessel was at f ault in attempting to enter a dock after the tide had 
f allen, when he knew that he was about to enter a dock where his ves- 
sel could not float at ail conditions of the tide. 

3. Same— Llabilitt of Ownek. 

Héld, further, under the circumstances, that the owner of the dock 
was also in fault in not cautioning the vessel to stop bef ore she 
reached the point where shC: was injured by grounding.— [Ed. 

J. C. Dodge & Sons, for libellants. 
H. N. Skepard, for respondents. 

Nelson, D. J. This ia a cause of damage. The libellanta 
are the owners of the schoonei: John A. Berkman, and the 
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respondents are the proprietors of a coal wharf in East Bos- 
ton. On the twenty-eighth of November, 1878, the schooner 
arrived at this port, having on board a cargo of coal consigned 
to the respondents. On the foUowing day she entered the 
dock, but before reaching her discharging berth at the wharf 
she grounded. At thenext tide, in the night-time, a further 
attempt was made to haul her to her berth, but failed. The 
next day, at high water, the attempt was renewed, and this 
time with success. She was then placed in her discharging 
berth and her cargo discharged. During thèse proceedings 
the schooner sustained injury from being strained and hogged, 
and the question in the case is whether the respondents, as 
owners of the dock, are responsible for the damage, and to 
what extent. 

It was the expectation of the parties that the schooner was 
to enter the dock at high water, and was to take the ground 
to0 the tide receded. It is usual for coal vessels to take the 
ground at low water when discharging at the coal wharves in 
Boston. 

The rule of law applicable to this case is well settled, and 
is not in dispute, The last case upon the subject is Nicker- 
8on V. Tirrell, 127 Mass. 236, and the rule is thus stated by 
Morton, J. : "The owner or occupant of a dock is liable in 
damages to a person who, by bis invitation, express or im- 
plied, makes use of it, for an injury caused by aiiy defect or 
unsafe condition of the dock which the occupant negligently 
causes or permits to exist, if sueh person was himself in the 
exercise of due care. Suoh occupant is not an insurer of the 
safety of his dock, but he is required to use reasonable care 
to keep his dock in such a state as to be reasonably safe for 
use by vessels which he invites to enter it, or for which he 
holds it out as fit and ready. If he fails to use such due care 
— if there is a defect which is known to him, or which, by the 
use of ordinary care or diligence, should be known to him — he 
is guilty of négligence, and liable to the person who, using 
due care, is injured thereby." I adopt this as a fuU and 
accurate statement of the law of this case. 

Upon a careful review of ail the évidence in the case I 
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h ave corne to the folio wing concluBions upon the questions of 
fact in dispute : 

1. That there was a sufficient depth of water in the dock 
to allow the schooner, with her depth of 13 feet, to enter and 
float with entire safetj at high water. 

2. That the dock was sufficiently dredged, and that there 
•was no such unevenness or inequality in the surface of the 
hard bottom of the dock, and no such accumulations of mud, 
as to make it unsafe for this vessel to lie on the bottom at 
low water. 

3. That the évidence ia uot sufficient to satisfy me that a 
log or stick of timber was imbedded in the dock, which would 
bave caused the in jury to the schooner. 

4. The bill of lading, signed by the master, and accepted 
by the respondents' agent in Philadelphia, contained the 
mémorandum, "Plenty water." This was relied upon atthe 
hearing, though it is not charged in the libel. But conceding 
this to be open to the libellants, and that it is in effect a war- 
ranty of the sufficiency of the depth of water in the dock for 
the schooner, I yet fiud, in view of the understanding of the 
parties, when the bill of lading was signed, and the usage of 
coal vessels arriving in Boston to take the ground at low 
water when lying at coal wharves, that there was no breach 
of the warranty. 

Upon ail the foregoing issues of fact I find for the respond- 
ents. But upon another ground, in my opinion, the respond- 
ents are less fortunate, and this accident may be attributed, 
in part at least, to their want of reasonable care. It appears 
that the schooner, on her arrivai on the 28th, anchored in 
the stream opposite the respondents' wharf. The next day 
one of the respondents came to the end of the wharf and 
beckoned to the schooner to enter the dock. At that time the 
tide was at its f uU height, and if the schooner had started at 
once she would hâve reached her berth in safety. But a con- 
sidérable time was consumed in getting her anchor, and no 
spécial haste seems to hâve been made by those in charge of 
her; at ail events, valuable time was lost, and she did not 
Tçaoh the spot where she first grounded until the tide had 
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fallen to such an extent as to render it unsafe to proceed. 
The master knew he was about to enter a dock where his ves- 
seî coula not float at ail conditions of the tide, and he was at 
fault in attempting to enter suoh a dock after the tide had 
fallen. The respondents wereaiso at fault. The respond- 
ent who wàs présent should hâve cautioned the schooner to 
stop befbré she reached the point of danger. For this fail- 
ure oî duty the respondents sbould be held responsible. 

The prépondérance of the eyidence shows the injury to 
hâve been caused by the grounding at this point, and the 
efforts made to move her. As the négligence of bôth the 
parties côh-tributed to this resuit, I pronounce for the libel- 
lants for one-half the damages. I do not find that the build 
of the schooner, being'a single-deck, center-board vessel, 
with great brèadth of beam as compared with her draught, 
rëndered her unsuitable to carry a cargo of ooal. Nor was it 
négligence in the master not to enter the dock until the day 
after her arrivai. Stress was laid on both thèse, circum- 
stances by the respondents, but I deem them immaterial. 

In repairing the schooner after the accident a second deck 
was built on her. The libellants claimed this was made nec- 
essary by the injuries resulting from the accident. But it 
was shown she was originally constructed with a view of 
having a second deck added at some future time. I am of 
opinion this deck was put on in pursuance of the original 
plan, and was not made necessary by the injuries received 
in the dock. In the assessment of damages the expense of 
the new deck is not tO be included. 

Interlocutory deoree for the libellants accordingly. 
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The Si L. Goodal. 

, . [District Court, D. Connecticut. April 8, 1881.) 
1. Mbneadbn or White-Fish Fhhert— Sbambn's Wages— Costom 

Andrew C. lAppitt, for libellants. 

Thomas M. Wallcr, for owners. 

Shipman, D. J. This is' a libel in rem to recover the amount 
«.lleged to be due the libellants for services as seaiaen on board 
the fishing steamer S. L. Goodal during the aummer andfall 
of 1879. The controversy relates to the wages of seamen, by 
«ustom, in the menhaden or white-ûsh iishery. The.men- 
haden fishery commenced along the coast of Connecticut and 
Ehode Island at least 35 years ago. Vessels -which fish ex- 
clusively in the waters near Long Island, Connecticut, and 
Ehode Island are called the western fleet, and those waters 
are called western waters. "Vessels which fish off the coast 
of Maine are called the eastern fleet, and are said to fish in 
eastern waters. The customs of the business respecting the 
wages of seamen differ in eastern and western fleets except 
that universally the crews pay for their board and the oooks' 
wages and board. 

1. The custom of the business upon western vessels. 

When the business started, some 35 or 40 years ago, it 
was oarried on solely by sailing vessels, and the fish were 
sold to the farmers on the coast. Fish-oil factories, for the 
conversion of fish into fertilizers, were unknown. The uni- 
form rule, in the absence of spécial contraot, was that the 
owners were to receive one-third and the master and crew 
were to receive two-thirds of the catch ; and this meant two- 
thirds of the price at which the fish were sold. The outfit of 
seines, barrels, sait, etc., was provided by the vessel. In 
process of time fish-oil factories were erected by companies 
who also owned vessels, and thèse factories were the only 
consumers of the fish. Nearly ail the sailing vessels were now 
owned or chartered by the faetory owners. The owners of 
the vessels and of the factories being the same, there could 
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be no sale of the fish, so that the price of the fish, as between 
the owuers and seamen, began to be established by an agrée- 
ment, or by common consent among the leading factory 
owners. This priée was net necessarily the same as the 
market value of the fish, but was what the owners thought 
tbey could afford to pay. In 1872 or 1873 the use of steam- 
ers commenced, and, in the absence of a spécial contract, the 
custom was that the owners were to receive one-half and the 
crew were to receive one-half of the price for which the fisîi 
were sold. The steamers were much more expensive than 
sailing vessels, and required an expensive outfit of coal. The 
owners found that if this rule of payment was literally obeyed 
the business would be a losing one, The factory owners, 
who also owned steam-vessels, continued to establish a price 
at which they settled with their crews, and after 1876, at the 
beginning of the season, both nominal and real priées were 
also established, at which the factories bought of the owners of 
steamers who were not interested in the factories. The nom- 
inal and lesser priée waa the pretended price of the fish, at 
which settlements were made with the crews, The real pries 
included an addition of bonus for the captain and of a bonus 
for the owners. Thus, if the real price was 40 cents per bar- 
rel, the nominal price would be 25 cents, with a bonus of 
five cents to the captain, and of 10 cents to the owners, and 
the owners settled with the crew by the payment of 12 J cents 
per barrel. This practice has been common since 1876. This 
subterfuge is the cause of much of the confusion of testimony 
in this case. The custom of the business required that the 
crews of steam-vessels should receive half the actual price of 
the fish. The fact is, they hâve been receiving half of the fic- 
titious price of the fish. As the case of the libellants does 
not relate to the western fleet. I express no opinion upon the 
propriety or unreasonableness of this attempted altération of 
the established custom, except to say that this plan of nomi- 
nal and real priées tends to create misunderstanding, dissat- 
isfaction, and litigation. 

3. The custom of the business in the eastem fleet. 

The well-established and universally-admitted custom of 
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tue business has been that seamen on board steamers reoeire 
one-half of the catch at a tariff rate establîshed, printed, and 
circulated in the winter before sailing by the Maine Oil & 
G-aano Asàociation. The foUowing is the tarifif which was 
established on January 14, 1879, for the season of 1879 : 
"Voted, to pay the foUowing priées for fish at factory: 30 
cents per barrel to August Ist, 60 cents per barrel to Septem- 
ber 20th, and 80 cents per barrel to the end of the season in 
Maine." The priée of bait was fixed at $1.25 per barrel to 
August Ist, and $1.50 to the end of the season, to be equally 
divided between factory, steamer, and crew. The Maine fish 
are fatter and more valuable than the western fish, but do not 
corne 80 early in the summer, and leave earlier in the fall, 
consequently there is an opportunity for the eastern fleet to 
fish in western waters early in the season, and to retum and 
fish after the Maine fish bave left the eastern coast. This 
System has gradually become prévalent, and for the last four 
or five years it is a universal praetice for the eastern fleet to 
fish also in the spring, and in the fall, if practieable, in west- 
ern waters, going to the east in June and staying as late as 
the success of the business permits. When the men are 
flhipped, no spécial contract is in gênerai made. For the 
Maine fishing, the rule of payment is in accordance with the 
tariff of the Maine Oil & Guano Association. The western 
fishing was at first an incident and not a main part of the 
business, and the gênerai understanding has been that the 
seamen should receive for their one-half of the spring western 
catch the "going priée," — that is to say, the established price 
which was being in fact paid in western waters, — and if they 
returned and fished in the fall they should receive what 
should be thereafter established by the gênerai consent of 
the owners. This habit of settlement has grown up, partly 
because the eastern fishing was the best part of the business 
and the western fishing was not so much thought about, and 
partly because it had now got to be a habit among the own- 
ers of the eastern fleet to establish themselves the prices for 
the seamen. 
I cannot find that the eastern crews, when they fished in 
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■westeïn waters, fell baok upon the custom of the western fleet 
tô bave ôiie-half of the cateh at the selling ptice.'but I am 
of opinioïï -thât as for Maine- fishing they recéived a tariff 
rate established by the owners. So the général ideà wâs that 
they were to receive for western fishing their half, at a tariïï 
rate fixed by the owners. Thîs, I think, Wàs the gênerai, 
not the universal, idea of the crews, although it is diffi- 
cult to ascertain the exact idea which they had. The old 
custom in the western fishery, and the fact that cire ws of east- 
em fleets were shipped in or near New London, and fished 
nowin one and now in the other fleet, and the récent change 
with reepect to western fishing by eastem fiahermen, hâve 
made this disputed question not easy of solution. Hère 
again, as I hâve already said respecting the customs of the 
western fleet, the subterfuge in regard to nominal and real 
priées has confused the matter of wages, and bas given 
etrong occasion to some of the seamen to believe that they 
were being imposed upon. In some cases it was understood 
by the eastern sailors before they started what the contract 
price was and would be-j and, in thèse cases, there was no 
misunderstanding. 

The S. L. Goodal is a steam vessel, and has always belonged 
to the eastern fleet. Her owners live in Groton, Connecticut, 
but hâve a factory in Maine, to which the Goodal delivers 
her eastern fish. The crew were shipped under no spécial 
contract, but under the custom of the business. The vessel 
was employed in fishing, as usual, in western waters, during 
the last part of April and in May. Payn, Higgins & Go., of 
Long Island, bought most of the catch at 42 cents per barrel, 
and the men were paid at the rate of 25 cents per barrel, 
which was the established price for seamen during that 
spring. The vessel went to Maine in June, was absent two 
weeks, and, like ail other vesséls, caught no fish. There were 
no fish off the coast of Maine during that seasbn. Like 
many other vessels of the eastern fleet, she returned to west- 
ern waters about July 3d, and there fished till about the 
middle of November. The fish were sold to the same pur- 
«hasers at the same price, and the libellants were paid at 
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the same rate of 25 cents. The crews of ail other eastietâ 
vessels were paidat the same rate, which vas, a*B betweeiï 
Gwners and crew, a fair division ofi the catch. The libellants, 
having lost the usual catch in. Maine, while their expense» 
were not diminished, made a very poor summer's work, be- 
came much dissatisûed, refused to settle at the rate whioh 
was offered by the owners, and brought this libel, insisting 
upon their right to 21 cents per barrel. 

The whole ijumber of barrels which were oaught was 12i- 
285 ; 170 barrels werè sold for hait. The libellants hâve not 
been paid in fuU, although the owners hâve been ready anâ 
willing to settle for 12^ cents per barrel. It is understood 
that the âsh sold for hait are settled for at a spécial raté at 
40 cents per barrel; that is to say, if a barrel sold for 80 
cents-, it is called two barrels, and if sold for 60 cents it is 
called IJ barrels. I am not advised that objection is mader 
by the libellants to this method of accounting for the bait 
money. From the findings already made in regard to the 
custom of the business in the eastern fleet, it appears that 
the ownets of the vessel pursued the generally-accepted un- 
derstanding in regard to payment of the eastern crews, âhd 
which resulted in this case in a proper rate of compensation. 
. As an accounting is still to be had, in order to ascertain 
how much is due to eaoh person, let there be a référence to a 
commissioner, in case of a disagreement between the parties, 
to ascertain the amount duie to each libellant upon the rules 
heretofore stated. 



The Steam-Ship Mississippi. 

(BîstHet Court, D. Massachusetts. February 11, 1881.) 

1. TJsB OF Dbt Dock— MAKiTiME,CoNriu.cT — Whabfagb— MABuroia 
Lien— Mass. Gbn. Bt. c. 151, § 1. . 

Nelson, D. J. Libel by the Simpson Patent Dry iDoob 
Cksmpany, a Massachusetts corporation, to enforee against the 
steam-ship Mississippi, owned and registered in this port, a 
lien for the use of a dry dock in Boston. The libel allèges 
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that in the year 1879 the Bteàm-ship MiSaissippi, then lyîng 
in the port of Boston, stood in need of certain supplies, dis- 
bursements, and services to render her seaworthy, and to 
enable her to proceed on hér intended voyage ; that the libel- 
lants,, at the request of the master or agents of the steam-ship, 
fiimished a berth in their dry-dock yard for the steam-ship 
to lie in while undergoing said repairs, the wharfage or dook- 
age whereof amounts to $519; that said berth or wharfage 
or doekage was neeessary for said steam-ship, and was fur- 
nished upon the crédit of the vessel. It appeared that after 
leaving the dry dock the steam-ship made a voyage to the West- 
ern islands and Madeira and retum, and that no statement 
of the libellants' daim was ever filed in the city clerk's office. 
Upon thèse facts the court decided as foUows : 

1. The contract for the use of the dry dock was a mari- 
time contract, and as such is cognizable in the admiralty. 

2. The aecomodation fumished was not wharfage. 

3. For such service furnished at her home port no lien 
attâched to the vessel under the gênerai maritime law. 

4. For such service a lien is given by the Mass. Gen. St. c. 
161, § 1, which enacts that "when, by virtue of a contract, 
expressed or implied, with the owners of a ship or vessel, or 
with the agents, contractors, or subcontractors of such owners, 
or any of them, or with any person having been employed to 
* * * repair * * * such ship or vessel, or to assist 
them, money is due to any person for labor performed, materi- 
als used, or labor or materials furnished in the * » * 
repairs of * * * or for provisions, stores, or other arti- 
cles furnished for or on account of such ship or vessel in this 
state, such person shall hâve a lien upon the ship or vessel, 
her taekle, apparel, and furniture, to secure the payment of 
such debt." This lien may be enforced in the admiralty. 

5. The lien given by the statute was lost by the failure of 
the libellants to comply with the second section of the act, 
which provides that the lien shall be dissolved unless a 
swom statement of the claim is filed with the clerk of the 
city or town within four days from the time the ship or ves- 
sel départs from the port. 

Libel dismissed. 
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Bank of Bbitish Nobth Ahebioa v. Milleb and others. 

(Oireuit Court, D. OregoTi. April 6, 1881.) 

L APPtJBTENANCÎB. 

A water right, granted in gross, doea not becoque technicahy sppnr* 
tenant to land and a mill upon and for which it ia subsequently used 
by the grantee thereof ; but where such water- power is taken and 
applied to run a mill belonging' to the owner of the power, and afler- 
wards, while the water-power is so being used, the owner conveyg th» 
premises by metes and boundB without mentioning the water right, 
the right may pass therewitb, as parcel thereof, if such appears to 
bave been the intention of the parties. 

1 WaTBB-PoWBK not APPUBTHiNANT, WHBN PASSES WITH LADS. 

In 1864 a water right was' granted by the owner of the basin at 
Oregon City, in gross ; and in 1866 the same was taken and applied 
to the use of a paper mill and machine shop on block 2, in said tQwn; 
and in 1867, the same being the property of the owners of the water- 
power, they converted it into a.flour mill and applied such water- 
, power to the use thereof, continuously and exclusively, untU' 1878, 
when the owner of the mill and power conveyed the mill, deacribing 
the property by. metes and bounds only, and without any express men- 
tion of said water right, to secure a loan of $20,000, payable in two 
years, with interest at the rate of 1 per cent, per month ; the said 
property, including said water right, being then worth not to exceed 
$25,000, of which sum the water right was worth one-third. Held, 
that, upon the facts and circumstances of the case, it satisfilctorily 
appeared that it was the intention of the parties that the water right 
should pass with the land and mill ; and, being then used in connec- 
tion therewith, it did so pass as parcel thereof. 

In Equitj. Suit to enforce the lien of a mortgage. 

Ellis G. Hughes, for plaintiff. 

W. Carey Johnson and WiUiam Strong, for défendant Ap- 
person. 

Dbadt, D. J. On April 13, 1878, James D. Miller and 
wife conveyed the following-described property to John T. 
Apperson, as the executor of the will of George La Rocque, 
to secure the payment of the promissory note of said Miller, 
of the same date, for the sum of $20,000, with interest at 1 
per centum per month, payable to said Apperson, or order, 
on or before two years after date, to wit: lots 5 and 6, in 
block 2, in Oregon City, Oregon; and also a portion of lotB 
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7 and 8 in said block, constituting a parallelogram, bounded 
onthewest by theTirestern Une of said lots, and 40 feet in 
width, and also a rectangle triangular portion of the remain- 
der of said lot 7, situate in the south-west corner thereof, and 
having a west Une of 30 feet and a south one of 16 feet in 
lengthihàbendum, "to hâve and to hold the said promises and 
appurtenances. " 

The mortgage, also contained an agreement that Miller 
would keep the "buildings'- on the premises insùred at $20,- 
000, and if he faiJed to db so the mortgagee might foreclose, 
or procure said insurance and tack the expense thereof to 
his mortgage. On January 2, 1830, the mortgage aforesaid 
being infull force and only $3,000 interest paid thereon, said 
Miller and wife eonteyed the lots and portions of lots afore- 
said to Oliver C. Tocum, to secure the payment of the prom- 
issory note of said Miller of December 81> 1879, for the sum 
of $11,500, with interest at the rate of 1 per centum per 
month, payable to said Yocum or order one day aftér date; 
and also the water-right formerly conveyed to the Oregon 
Paper Manufacturing (3om{»any by George Marshall, John H. 
Moore, and Samiuel L. Stevens, by deed of June 8, 1866, to- 
wit : the perpétuai right to take 300 inches of the water which 
flows from the channel of the Wallamet river, east of Aber- 
nethy's island, into the basin of Daniel Harvey, on his mill 
reserve, on the Oregon City claim, under an average head of 
eight feet in said basin at low water, together with the right 
of way across the land of said Harvey for a race to carry said 
water from the north Une of said basin to the south end of 
Main street in said city; said right and easement being par- 
tioularly described in a deed executed by said Harvey, Moore, 
MarshaU, Stevens, aforesaid, and Joseph Switzler, on August 
9, 1864, which note and mortgage were, on January 3, 1880, 
in considération of $11,500, duly transferred to the Bank of 
British North America. 

On April 1, 1880, the plaintifif commenced this suit upon 
said note and mortgage, making said Miller and wife and 
Apperson défendants therein, and admitting in its bill the 
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existence and priority of the mortgage to Apperson, but 
claiming that such mortgage doeâ not inclùde the water right 
and easement aforesaid, and praying a sale of the prem- 
ises and a distribution of the proceeds aocôrding to such 
admission and claim. On June 18th the'bill was taken for 
confessed as against Miller and wife. On May 3d the défend- 
ant Apperson answered, alleging that at the date of his mort- 
gage and long before, the défendant Miller was the owner in 
fee of the real property described in the mortgage, and also 
of the easement and water right aforesaid ; that there was a 
gristmill and warehouse and other tenements upon said prop- 
erty, used by said Miller and his grantors for the manufacture, 
storage, and shipment of flour, wheat, and mill offal ; that at 
the date of said mortgage, and long before, the said Miller 
and his grantors had annexed and made appurtenant to said 
lots said easement and water right, and used the same to 
propel the machinery of said mill and warehouse ; and that 
they are included in his mortgage. On August 2d the défend- 
ant Apperson filed a cross-bill stating therein the facts con- 
tained in his answer, and praying for a sale of the premises, 
includingthe easement and water right, and that the proceeds 
be first applied to the payment of his debt and costs of suit. 
The plaintiff answered the cross-bill, denying that the ease- 
ment and water right \vere included in the défendants' mort- 
gage. Eeplications to the answers to the bill and cross-bill 
were filed, and testimony taken upon the point in issue. The 
case was argued and submitted upon the pleadings, évidence, 
and a stipulation as to the facts concerning the origin and 
ownership of the easement and water right up to the date of 
the défendants' mortgage. From this stipulation it appears 
that the easement and water right aforesaid were created 
and vested in Moore, Marshall, Stevens, and Switzler, afore- 
said, by the deed of Daniel Harvey and Eloisa, his wife, 
dated August 9, 1864, — the two-fifths thereof to said Moore, 
and one-fifth thereof to each of the other of said grantees, — 
upon sundry conditions as to the use thereof not material to 
this controversy ,- that at the date of such couveyance said 
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water right was in no way connected with or appurtenant to 
any real property owned by said grantees, or that described 
in the mortgages to the plaiptifif or défendant Apperson ; that 
on August 10, 186é, said grantees acquired said lot 8 as ten- 
ants in common, in the same proportion as they owned the 
water right; that on March 8, 1865, said Moore, Mar&hall, 
Stevens, and the heirs of said Switzler, then deceased, ac- 
quired said lots 5 and 6 in the same proportion, and on June 
7, 1866, the suceessors in interest of said Switzler conveyed 
to said Moore, Mar&hall, and Stevens the undivided one-fifth 
of said lots 6, 6, and 8, and water right and easeraent j that 
on June 8, 1866, said Moore, Marshall, and Stevens conveyed 
to the Oregon City Paper Manufacturing Company said lot 6, 
and the undivided half of said easement and water right, 
reserving six feet and four inehes in width along the easterly 
side of said lot, and within the walls of the building then 
being built thereon, on which to construct a flume or pen- 
stock, for the purpose of conveying water for the equal use 
of the parties in said deed and their assigns, and also a strip 
of land two feet and six inohes in width on either side of the 
northerly line of said lot 5, to be used by said parties and 
their assigns as a tail-race ; that on March 4, 1868, said Or- 
egon City Paper Manufacturing Company conveyed its inter- 
est as aforesaid in said lot 6, and easement and water right, 
to A. I. Block; that on August 22, 1868, said Marshall con- 
veyed to said Moore the undivided one-fourth of said lots 6, 
7, and 8, and also the undivided one-eighth of said easement 
and water right; that on June 26, 1869, said Stevens con- 
veyed to said Moore the undivided one-fourth of said lots 6, 
7, and S, and the undivided one-eighth of said easement and 
water right; that on September 7, 1868, said Block conveyed 
said lot 5, and the undivided half of said easement and water- 
power, to the défendant Miller, C. P. Church, and said Mar- 
shall, — one-half to said Miller, and one-fourth to said Church 
and Marshall each; and on September 4, 1876, said Marshall 
conveyed to said Church the undivided one-fourth of said lot 
6, together with the "tenements, hereditaments, and appur- 
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tenances," without any spécial mention of water rights; thaï 
on November 17, 1876, eaid Moore conveyed to said Miller 
and Churcb said lot 6, and the portions of said lots 7 and 8 
above described, and the undivided one-half ôf said easement 
and -water right ; and that oh April 9, 1878, said Chureh con- 
veyed to said Miller the undivided one-half of said lots 5 and 
6, and said portions of said lots 7 and 8, "together with ail 
the mills, buildings, warehouses, water rights, and privilèges 
and easements thereon or appurtenant thereto." 

In the cpnveyances of August 22, 1868, and June 26, 1869 
the interest in the water right was the subject of a separate 
conveyance ; and in ail other conveyances of any interest in 
said water-right, in conjunction or simultaneous with any 
interest in said lots or either of them, the same was made by 
one instrument, containing, however, a spécial description 
thereof, except as otherwise appears from the foregoing state- 
ment. 

It also appears from the évidence that at and before 1867 
the water in question was conducted from the basin in an 
under-ground flume, on Main and Third streets, to the lots in 
question, under an ordinance of the city allowing the use of 
sucb streets for such purposes, and after being used thereon 
was discharged through a tail race into the Wallamet river; 
that said water was brought to lot 5, and about the half of it 
used to run a paper mill thereon, and 18 or 20 inches more 
in a machine shop on said lot 6, belonging to said Moore ; 
that in 1867 said paper mill was converted into a flour mill, 
and has been so used ever since; that sinoe before 1876 ail 
of said water-power was used to run said mill and machinery, 
and has never been used otherwise nor elsewhere than as 
above stated ; that at and before the date of the mortgage to 
Apperson the mill contained five run of stones, with the nec- 
essary machinery ; that there was upon the premises, and used 
in connection with the mill, a wharf and warehouse, and an 
elevator for lifting wheat from the river; that the water- 
power is worth one-third of the value of the site, the improve 
ments thereon, and the power; that there is a large surplus 
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of water in the basin from wbich this is obtained, but wbether 
it can be purchased, and if so upon wbat terms, does not 
appear ; and that the property, including the water right, was 
on August 9, 1880, sold by the master of this court upon an 
interlocutory decree to the défendant Apperson and W. Carey 
Johnson for the sum of $22,000. 

Upon the argument the learned oounsel for the plaintiflFs 
cited and commented upon many cases, touching the question 
of what privilèges, rights, and easements are or may bo 
appartenant .to land, and will therefore pass to the grantee of 
the latter without being named in the convéyance thereof, 
and what are not so appartenant. It is admitted that the 
water right in question is not "appartenant" to the land in 
question, in the technical sensé of that term, so that it could 
not exist separate and apart from it, and would pass with it, 
without mention or spécial agreement to that effect. 

This water right was oreated and existed as a substan- 
tive and independent right, in gross, before the acquisition 
by the owners thereof of the lots mentioned in the mort- 
gages. It was an easement without any fixed or limited 
dominant estate — whatever property it might be used with 
or upon being such estate for the time being ; and although 
it has since been taken to said lots, and there applied to 
run a mill and machinery thereon, and thereby become, 
so to speak, in fact appurtenant to such property, still it 
may be again separated therefrom and taken and applied 
elsewhere. The water right was granted without any re- 
striction or limitation as to the nature or place of its use, 
and therefore the power may be applied as and where the 
circumstances will permit, and such application may be 
changed from time to time, both as to use and place, at t! e 
pleasure of the owner. Hart v. Curtis, 7 Met. 94 ; Linthicum 
V. Ray, 9 Wall. 242; Ackrmjd v. Smith, 16 Com. Beneh, 184; 
De Witt V. Harvey, 4 Gray, 487; Garrison y. Rudd, 19 lU. 
558; Goodrich v. Burbank, 12 Allen, 459. 

It is also clear that a sale of any real property carries with 
it any easement or privilège which is necessary to its enjoy- 
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ment, and at the time is in use thereon and there-with, as an 
appartenance in fact, although not technically so at law, 
and this upon the presumption, more or less cogent accord- 
ing to the circumstabces, that it was the intention of the 
parties to thé agreement of sale that it should pass with the 
property to which it was then apparently subservient. Nwh-' 
ôlat T. Chamberlain, S Cro. 121; Whitney v. Olney, 3 Mas. 
280; U. 8. V. Appleton, 1 Sum. 500; Tkayer v. Payne, 2 
Oush. 327; Strickler v. Todd, 1 S. & R. 63, (13 Am. Dec. 
'iéd;) Coolidge v. Hagcr.iB Ver. 9, (5 Am. Rep. 256;) Sheets 
V. fi'eMen, 2 Wall. 186. 

In such a case the question is simply as to the intention of 
the parties to be gathered from the terms 'of the conveyance, 
the subjéct-matter, and its use and situation at the time of the 
sale, oi'sLB was Said by Mr. Justice Story in U. S. v. Appleton, 
«upra: "In the construction of grants the court ought to take 
into considération the circumstances attendant upon the 
transaction, the particular situation of the parties, the state of 
the country, and the state of the thing granted, for the purpose 
of ascertaining the intention of the parties. In truth, every 
grant of a thing naturally and necessarily imports a granfc of 
it as it actually exists, unléas the contrary is provided for." 
In this case it was held that the vendees of the wings of a 
building were entitled, as against a prior vendee of the cen- 
tral part thereof, to the use of the Windows and doors opening 
on to the front porch of the latter, not because such right was 
technically appartenant thereto, but because such porch was 
so used at the time of the sale of the wings. 

In Sheets v. Seldén, supra, it was held on the same prin- 
ciple, in the language of the syllabus, that upon the sale 
of a division of a canal belonging to the state of Indiana, 
" 'including its banks, margins, tow-paths, side cuts, feeders, 
basins, right of way, dams, water-power, structures, and ail 
the appurtenances thereunto belonging,' certain adjoining 
parcels of land belonging to the grantor, which were neces- 
sary to the use of the canal and water-power, and were used 
with it at the time, but which could not be iucluded in any 
of the terms above, passed by the conveyance." 
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In Lampman v. Milks, it was held, when the owner of 
land across which flows a stream diverts the course of the 
latter, so as to relieve a portion of the tract from overflow, 
which he then sells, that neither he nor his grantees of the 
residue of the property can return the stream to its former 
bed to the damage of the first grantee. And in Coolidge v. 
Hapar, supra, it was held that the conveyance of a houee and 
land by an ordinary warranty deed carried with it, by impli- 
cation, the right which the grantor then had to water con- 
veyed to the premises by means of an aqueduct from a dis- 
tant spring. 

This doctrine has been very strongly applied in the case of 
the grant of a mill messuage, or house, eo nomine. In the 
former case it has been decided that the grant will carry with 
it a parcel of land adjoining the mill, and used in connection 
with it, as well as that upon which it stands ; and also the 
right to the water from a particular creek owned by the 
grantor, and then used to run the mill. 

In Whitney v. Olney, supra, it was held that land adjacent 
to and commonly used with a "mill," although not techni- 
cally appurtenant thereto, passed by a devise thereof, upon 
the ground that its use made it "parcel of the mill," and 
therefore it was presumed that it was intended to be compre- 
bended within the term "mill," and devised by it. See, also, 
U. S. V. Appleton, supra, where Mr. Justice Story, in illus- 
trating the proposition that upon the grant of a house it is 
implied from the nature of the grant, unless provision is made 
to the contrary, that the grantee shall possess the house in 
the manner and with the bénéficiai rights as were then in use 
and belonging to it, said: "It is strictly a question what 
passes by the grant, Thus, if a man sells a mill, which at 
the time has a particular stream of water flowing to it, the 
right to the water passes as an appurtenance, although the 
grantor was, at the time of the grant, the owner of ail the 
stream above and below the mUl. And it will make no dif- 
férence that the mill was oqce another person's, and that the 
adverse right to use the stream had been acquired by the 
former owner, and might hâve been afterwards extinguished 
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by unity of possession in the grantor. The law gives a rea- 
sonable intendment in ail sucli cases to the grant, and passes 
with the property ail those easements and privilèges which 
at the time belong to it, and are in use as appartenances." 

Upon th^se authorities, as well as the reason of the case, 
in my jadgment, the conveyance to the défendant Apperson 
of the premises by metes and bounds, under the circumstances, 
passed the water right then owned by the grantor, Miller, and 
used in and upon the premises for any bénéficiai purpose. 

It is admitted by the counsel for the plaintiff that if the 
conveyance to Apperson had described the premises as a 
"mill," the water-power then used to run it vfould hâve passed 
with it to the grantee. But the conveyance was in fact of a 
mill — a mill was the actnal subject of the sale and convey- 
ance, the thing which the parties dealt with and for — and it 
is not apparent why the mère différence in the mode of de- 
scription of the property should make any such différence in 
the effect or resuit of the conveyance. 

But, independent of this considération, it is apparent from 
the circumstances that it was the intention of the parties tb 
mortgage the water-power as well as the land and buildings 
thereon ; because — (1) It was then in use upon the premises 
to run the mill and machinery then in active opération, and 
had never been used elsewhere, and must, in the nature of 
things, hâve been regarded as one property ; (2) it was an 
apparent and continuous easement in actual use upon and 
for the benefit of the premises described in the mortgage, and 
gave them at least one-third of their value and probably 
much more of their salableness; and, (3) without it the 
premises were not a sufficient security for the money loaned 
upon them. 

And therefore, although this water-power is not nor never 
was technically appurtenant to this land or mill, so that 
it could not exist separately from them, and would pass 
by opération of law with a conveyance of them, independent 
of the intention of the parties, still, at the date of the de- 
fendant's mortgage it was in fact appurtenant to the prem- 
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ises, and might pass with a conveyance of them, although 
not specially mentioned or described therein, if such waa the 
intention of the parties, of whieh I think there can be no 
donbt. 

The controversy between the plaintiff and défendant con- 
cerning the right to this water is purely a légal one. The 
former bas no claim to any superior equity or merit over the 
latter. It was not misled by the terms of the défendants' 
mortgage to give crédit to any one upon the supposition that 
Miller still owned the water-power unaffeoted by the mort- 
gage to Apperson, but having an unsecured debt against 
Miller or Yocum, or both, it took this mortgage for what 
might be made out of the property as against the défendant 
Apperson. 

The décision of the court will be that the plaintiff recover 
of the défendant Miller the sum of $11,500, with interest 
thereon from January 2, 1880, and that the défendant Ap- 
person recover of said défendant the sum of $20,000, witH 
interest thereon from Oetober 13, 1879; that the lien of the 
mortgage of said Apperson extends to the water-power, as 
well as the lots and improvementa thereon; and that the 
amount due said Apperson be first paid from the proceeds of 
the sale of said premises, together with the légal costs and 
expenses incurred by him in this suit; and that the balance, 
if any, be applied upon the debt due the plaintiff; and that 
the lien of both said mortgages be held satisfied, and the 
purchaser of the premises take the same discharged there- 
from. 
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Allerton V. City ôf Chicago ànd another. 

{Circuit Court, If. D. IlUnoia. December 10, 1880.) 

1. MuNiciPAi, Corporation— Stbbbt Railwat— Power to Licèkse. 

A gênerai law of the state of Illinois, (1872,) for the incorporation of 
cities and villages in the state, provided that the city council in cities 
shouldhave authority tolîcense hackmen, draymen, omnibus drivers, 
cabmen, expressmen, and ail others pursulng like occupations, and to 
prescribe their compensation. Sdd, that street railways were within 
the purview of such statute. 

2. 8ame— Police Power. 

An ordinance of the council of the city of Chicago (Maroh 18, 1878) 
required each street railway company within the city to obtaiu 
an annual license, and to pay for the samethesum of 9^0 for each 
car opéra ted and run upon its lÏQe. Hdd, that such ordinance was 
a valid exercise of the police power of the city council.— [Ed. 

In Equity. 

■ Hitchcock, Dupée â Judah, E. A. SmaU, C. Beckwîth, and 
Goudy, Chandler dt Skinner, tàr plaintiff. 

R, S. TuthiU and A. S. Bradley, for City of Chicago. 

Drummond, C. J. On Marbh l8, 1878, the council of the 
city of Chicago passed an ordinance requiring the oompanies 
Which operated street cars for the conveyance of passengers 
upon any Unes of horse or city railway within the city of Chi- 
cago to obtain a license in the month of April of each year, 
and. pay for the same the sum of $50 for each car operated 
or run. A penalty was imposed for failing or refusing to 
take out a license. The company obtâinîng the license was 
required to place oonspiouously iii every car so operated and 
run in the city a certifieate signed by the city clerk, and giv- 
ing the number of the car, and stating that a license had 
been obtained, and that the necessary fee had been paid; 
and a penalty was also imposed for a f ailiire to post or keep 
such certifieate in the <Jar. 

The only question in the case, which arises on a demur- 
rer to the bill of complaint filed by a stockholder of the city 
railway company to enjoin the payment of the license fee, 
is whether this ordinance Was valid. Several corporations 
operating street cars in the city of Chicago hâve been au- 
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thorized to construct their railways, and operate them, by 
various ordinances which hâve beôn from time to time passed ; 
and thèse ordinances hâve been recognized and affirmed, 
many of them, by the législature of the state. By virtue of 
thèse ordinances and acts of the législature the companies 
hâve the right to run their cars for the transit of passengers 
through the city. It eannot be said, therefore, that the effect 
of the ordinance which bas been specially referred to, although 
it is called a license, would be to give the companies the 
privilège of running their cars. That they hâve by virtue of 
the ordinance and the acts of the législature. There can be no 
doubt that the législature would bave the right, under the con- 
stitution of 1848, which was in force when the franchise was 
granted,to tax the corporations fot the use of their franchise; 
that is, a tax which is entirely independent of the value of 
the cars, tracks, and other tangible property of the corpora- 
tipnp, a,nd so treated by the constitutions of 1848 and 1870. 
But there are many difficult^es with this branch of the sub- 
ject. There are certain poi|.ditipns required by the constitu- 
tutioB of 1870 as prerequisite» tôt. the imposition of a taX of 
this kind, çven conceding that the législature bas authorized 
the city to impose the tax, and I therefore, without giving» 
any decided opinion upon that part of the case, prefer to 
place my décision upon another ground, and to sustain the 
ordinance as a régulation of the police power of the city, 
This is always a subsisting power, which, it is generally held, 
ca.nnot be transferred by the city, but is inhérent in its munic- 
ipal organization. There can be no controversy about the 
power of the city over many things connected with the opéra- 
tion of the city railway. Admitting that because of the price 
of fare agreed upon there can be no change in that, yet, by 
virtue of its police power, the city can, to a great extent, 
regulate the running of the cars, presoribe rules and laws as 
to spoed, stoppage, and other things connected with the 
opération of the railway. This bas not been questioned by 
the counsel of the plaintifE; but it is claimed this eannot 
be considered a police régulation, because it is manifestly 
the exercise of the taxing power of the city. It is argued 
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that the priée of the license is so large that the intent is 
ma^nifest. It is very difficult to lay down any absolute rule 
upon thia subject, and to hold that a particular Bum may be 
within the police power of the city, and another sum beyond 
the power, and a mère tax. 

By the gênerai law of 1872, for the incorporation of cities 
and villages in this state, it is provided that the city council 
in cities shall hâve authority to license hackmen, draymen, 
omnibus drivers, cabmen, expressmen, and ail others pur- 
suing like occupations, and to prescribe their compensation. 
This was obviously intended as conferring a police power 
upon the city council in reiatioù to the varions classes named 
in the statute. This is a power that has been uniformly ex- 
.ereised, and, construing the statute literally, cahnot weil be 
questiôned. But it is claimed' it does not include the street 
r9,ilway, because it is not pursuing an occupation like any of 
those named. 

■ Omnibuses may be licensed. They may pasa over evén 
the samë stteets as those oeoujpiëd by the horse railways, and 
they may carry ' jiàssengers in the same manner. Ihe oHly 
distinctioix -wMch can be called substantial betVeen thé twb 
classés of occupation is that oïie eàrriàge 'goes upon' irofl 
rails, in a reghlar track, with wheels, and the 'o*her carriagè' 
goes with wheels upon the ordinary strèét vray. 

The supretne court of Pènnsyivahia 'bas held that thesë 
street-railway carriages are of a like nature as omnibuses, 
ànd there can be no doubt, I think, of thfl right of the city 
to demand à license froin ail omnibus drivers, and toinclude 
every omnibus which may belong to a particular company or 
eorporatiouj and to requiré the payment of a license for such 
omnibus that may be so owned and used. 

The court of appeals of New York, in the case of May or 7^ 
Second Avenue B. 32 N. Y. 261, held that an ordinance of the 
city of New York, in many respects like this, was invalid, as 
an attempt, through coloï of a license, ta impose a tax upon 
the raUroad company, refusing to treat it as an exercise of the 
police power of the city. The price charg^d in that fcaise for 
the license was the same as in this. 
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In tbe case of Frankfdrt d PJiiladelphia Passenger Co. v. 
City of PhUadelphia, 68 Pa. St. 119, where the license fee 
was the aame, and Johnson v. Philadelphia, 60 Pa. St. 445, 
the suprême court of Pennsylvania took a différent view of 
such an ordinance, and treated it as a police régulation merely ; 
and such seems to be the view of the suprême court of this 
state in the case of the Chicago Packing é Provision Co. v. City 
of Chicago, 88 111. 221. 

In the case of Frankfort d Philadelphia Passenger Co. v. 
City of Philadelphia, the city pbtained its power to impose the 
license from a statute substantially similar to that under 
which the city of Chicago claims the power in this case. In 
that case the act of the législature declared that the city 
couneil of Philadelphia should hâve authority to provide for 
the proper régulation of omnibuses, or vehicles in the nature 
thereof, and to this end "it shall be lawful for the couneil to 
provide for the issuing of licenses to such and so many per- 
sons as may apply to keep and use omnibuses, or vehicles 
in the nature thereof, and to charge a reascnable annual or 
other sum therefor." In that statute the words "vehicles in 
the nature thereof," in this the words "pursuing a like occu* 
pation," are used. I cannot see that there is auy çubstantial 
distinction in that respect between the two statutes. 

In the case of 88 Illinois, already referred to, the corpora- 
tion was organized and doing business under the laws of this 
state. A question arose in that case as to the power of the 
city to issue a license. It was denied in the argument of the 
case that the power existed, but the suprême court held that, 
under the power "to regulate the management" of the busi- 
ness, the city had the right to issue a license and to prescribe 
the compensation. That was also under the same law — the 
act of 1872 — whiob conferred power upon cities to grant 
licenses and regula,te omnibus drivers, and ail others pur- 
suing a like occupation, and to prescribe their compensation. 
The suprême court of this state décides in that case that the 
power to require a license is one of the means of regulating 
the exercise of a pursuit or business ; that there are other 
means that might be adopted to accomplish the purpose, but 
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that thèse municipal alithorities are not'reôtricted as to the 
means that they shall employ tô regnlàte the business ; and 
various authorities are cited' by the court iti support of the 
view which they take, and they repeat the ruling -which had 
been previously made, that a license was not, in the consti- 
tutional sensé of the term, a taï. 

The suprême court miist also hâve considered and passed 
upon a question which has been discùssed in this case, 
namely, whether of not the àot tvhich gave the authority to 
the city to license was a gênerai law undér thè constitution 
of this state; and they held that it was, a-nd that it was in- 
tended to apply to aU cities which might adbpt it. It is true 
that was a case of licensing a business which was generally 
admitted to be injurious in its character to those near the 
place where it was carried on ; but it was a question of powër, 
and the point in controversy was whether the city of Chicago 
had the right to exercise the power of licensing. The license 
fee demanded in that case was $100. It seems to me that 
the question involved in this case arose siibstantially in that, 
and it was deeided by the suprême court of thè state that 
it was a valid exercise of the power to rëgulate a particulàf 
business. That is also the view taken by the suprême court 
of Pennsylvania in the cases referfèd tô. In view of thèse 
décisions, and of several décisions of the suprême court of the 
United States within the last few years, (Munn v. Itlinois, 94 
U. S. 113, and others,) I think the weight of authority is in 
favor of regarding this as a police régulation. 

One of the difficulties I hâve had with thé case has been 
whether it ought not to be regarded as a tax for revenue un- 
der the form of a license. It may be concéded that the argu- 
ment is strong for treating it as a revenue measure; but, as 
1 béfore stated, there are some objections which I consider 
very weighîty, and which woùld prevent nie at this time from 
placing the décision on that ground.. limay be adiïiitted 
that, viewing it as a piolicé régulation reqtlirîhg the paynieiit 
of a fee for the license, in âmount it goes to tbè very verge of 
the exercise of police power; but as other courts bâvè hèîd 
that such a tax did not e'xce'ad that limit,' ï cannot hold that 
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it does in this case ; and theref ore I shall, as at présent ad- 
vised, sustain the ordinance in question as a valid exercise of 
the police power of the city council. 

There hâve been some arguments used by counsel which, 
I think, do not properly apply to the pleadings. It is irisisted 
that the court must construe this as a tax, and not a mère 
police régulation. It is admitted that the court of appeals 
of New York did construe a similar license fee as a tax. The 
suprême court of Pennsylvania has given a différent construc- 
tion, and held it to be a police régulation. There is nothing 
in the bill by which the court can regard it absolutely as the 
exercise of the taxing power of the city. There is nothing in 
the bill which would authorize the. court to hold, if it were a 
tax, that it was in violation of the constitution of 1870, as 
not being uniform upon the particular olass on which it op- 
erates. It is urged that it cannot be treated as a tax, 
because, if so, it would not be within this réquisition of the 
constitution of 1870, because the street railways corne in 
direct compétition with some of the steam railways ; as that 
of the Illinois Central and the Northwestern to Hyde Park 
and Evanston. There is nothing in the pleadings which 
would warrant the court in considering thèse facts^ unless 
the court should take judicial notice that they do thus corne 
in compétition, without any allégation in the pleadings. Un- 
der the authorities, and upon the statements contained in the 
pleadings, the court cannot necessarily construe this as a 
tax. The court is at liberty, I think, to construe it as a 
police régulation. 

Thèse views haye been given for the purpose of enabling 
the parties, if they désire, to take the case to the suprême 
court of the United States. The district judge who heard 
the application for an injunction in the first instance, and 
gi-anted it, is inclined to hold, as I understand, that this was 
not the proper exercise of the police power. I hold, for the 
purpose of d.eciding the case, that it is ; and if the case is to 
be determined by the pleadings as they at présent stand, it 
can be cértified up to the suprême court as upon a division 
of opinion between the judges. If, however, the counsel 
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désire to raise some of the questions which hâve been dis- 
cussed in the argument, I think it would be advisable for 
them to amend the bill; and, if they wish, leave will be 
granted for that purpose. 



Stahlbt V. BoAED OF Sup'bs of Albanï Go. 

(CirouU Court, N. D. New York. April, 1881.) 

1. Suit ABiBiNa Uiîdbr the Laws op the United States — Act op 
Makch 3, 1875— National Bank Shabbs— Taxation— Rbt. St. S 
5219. 

An action to enforce a right conferred by section 5219 of the Re- 
vised Statutea, regarding the taxation of property in the shares of 
national banking associations, is a suit arising " under the laws of the 
United States," within the mesning of the act of March 3, 187S. — 
[Ed. 

HaU do Bulkley, for plaintiff. 

R. W. Peckham, for défendant. 

Wallacb, D. 3. The court has junsdiction of this action, 
notwithstanding the plaintiff's assignors are oitizens of this 
state, because this is a suit arising "under the laws of the 
United States" within the meaning of the act of congress of 
March 3, 1875, respecting the jurisdiction of circuit courts. 
The action is to enforce a right conferred upon the plaintiff 
and his assignors by section 5219, of the Eevised Statutes of 
the United States, regarding the taxation of property in the 
shares of national banking associations. As was said by 
Chief Justice Marshall, "a case may be truly said to arise 
under the constitution, or a law of the United States, when- 
ever its correct décision dépends upon the construction of 
either," (Cohen v. Virginia, 6 Wheat. 379;) or where the title 
or right set up by the party may be defeated by one con- 
struction of the constitution or laws of the United States, or 
sustained by the opposite construction. Osbome v. Bank of 
U. S. 9 Wheat. 822. The right of the plaintiff dépends upon 
the construction of section 5219. If that section is meant 

v.6,no.6— 36 
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to interdict such an assessmént as that of which the plain- 
tiff complains, his right is sustained by a bonstruction to such 
effect, and will be defeated by the opposite construction. 

The act of 1875 employs the identical phraseology by 
whieh the constitution defines the grant of judicial power 
which congress may confer upon the inferior fédéral courts, 
and, I cannot doubt, is intended to confer the grant to the 
full extent authorized by the constitution. 
Judgment' is ordered for the plaintiff . 
KoTB. See 3 Fvd. Réf. 254. 



Ltint and others v. Boston Marine Ins. Oo. 

(Circuit Court, 8. B. Nm York. , 1881.) 

L Makinb Insubancb — Promissôrt Ubprbsentation — Substautiai, 

COMPLIANCE. 

A substantial compliance with a promissory représentation is suffl- 
cient to sustain a contract for marine insurance. 

2. 8ame — Seawobthiness— BuRDEN op Pboof. 

Seawortliiness must be showji by the assured, where proof of such 
fact is neceasary to excuse tlie non-oompliance witli a promissory 
représentation. , 

3. Motion for a New Trial— Exception to Instructiok— Specific 

Oboeotion. 

The failure to specify the précise point of objection, upon a broad 

exception to an instruction, where the latter may very possibly hâve 

had a material influence upon the verdict, will not def eat a motion 

, for a new trial upon the ground that such instruction was erroneous. 

4 Marine Insurance — Promissory Représentation — Substantial 
Compliance. 

The cargo of a vessel which had been pronounced unseaworthy was 
insured upon. the représentation that she was "to be repàired." 
Upon a new survey, however, it was found that no repairs were re- 
quired, and , the same were therefore not made. Ildd, that the f air 
construction of the représentation, assumlng it not to hâve been the 
statement of an expectation, but a promissory représentation, was 
that the vessel was to be put in a seaworthy condition for her voyage 
before the commencement of the risk ; and that, if she was in that 
condition when she left the port from which the cargo was insUred, 
tlie représentation was satisfled. 
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6. BAja»— SEAWdRTHIHBSB— BUEDBN OF PrOOF. , 

. HM, fv/rfher, that the fact of noa-compliance with such représen- 
tation 'imposèd the burden of proving seawortlimeas upoa iJie as- 
sured;— [Ed. 

Motion for New Trial. 

Beebe, Wilcox é Hobbs, for plaintiffs. 

Benedict, Taft é Benedict, for défendant. 

Wallace, D, J. The plaintiffs having obtained a verdict, 
the défendant now moves for a new trial, p.lieging error ia 
the rulings of the court on the trial. , The action is on a con- 
traet for marine Insurance, evidenced by a certificate, whereby 
the défendant uûdertook to insure the plaintiffs for $3,000. 
ou a cargo of potatoes on board the sohooner Lacon "at and 
from Yarmouth (Nova Scotia) to New York city." At the 
time the insurance was effected the vesse! was at Shelbufne, 
to which port she had put in leaking and in distress. Asur- 
vey was ordered at that port, and the vessel was pronounced 
unseaworthy., By an arrangement between underwriters, who 
had iiisared the cargo, and the plaintiffs, the insurance was 
cancelled, and plaintiffs were paid $2,000. They thereupon 
applied for new insurance to agents of the défendant. The 
defendant's agents refused to insure the cargo from Shelbarne, 
but agreed to insure from Yarmouth, to whioh port the vessel 
was to prooeed from Shelburne. 

The action was defended upon the theory that the plaintiffs 
represented that the vessel should be repaired at Yarmouth, 
and no repairs were made ; also upon the ground of conceal- 
ment and of unseaworthiness. 

It was not claimed upon the trial that there was a war- 
ranty in référence to the repairs, but that there was a prom- 
issory représentation made orally, and in the application for 
insurance, that the vessel was "to be repaired at Yarmouth." 
Evidence was given by the plaintiffs that upon the veBsel's 
arrivai at. Yarmouth a new survey was had, and it was found 
upon examination that no repairs were required. The court 
ruled that the defence of concealment could not be predieated 
upon the failure of the plaintiffs to disclose the fact of survey 
at Shelburne, or the cancellation of the previous-insurance. 
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because the law implied a warranty of seaworthiness, and the 
underwriter is presumed to rely upon the warranty, and the 
applicant for insurance need not proffer anydisclosures to the 
préjudice of the ship's seaworthiness, and ruled that the can- 
cellation of the outstanding insurance was a fact extrinsic to 
the risk. The correctness of this ruling is not contested on 
the présent motion. The court also ruled that if, when the 
ship arrived at Yarmouth and was examined, it was found 
no repairs were needed, and no repairs were in fact neces- 
sary, but the vessel was in a seaworthy condition for her 
voyage, the défendant could not prevail upon the defence of 
a non-compliance with the représentation; that the f air con- 
struction of the représentation, assuming it not to hâve been 
the statement of an expectation, but a promissory repré- 
sentation, was that the vessel was to be put in a seaworthy 
condition at Yarmouth for her voyage before the commence- 
ment of the risk ; and if when she left Yarmouth she was in 
that condition, the représentation was satisfied. To this 
ruling thete was an exception, whiek is now insisted on, 

Tbere was no eonfiict oif testimony as td the tèmis of the 
represwitation, and no evidefaoe of usage réspeoting the meaii- 
ing of the languagê used. It was therefore theduty of the 
court to décide as' a matter of légal construction what was 
the force and effect of the représentation. Thô' Représenta- 
tion was that the vessel "wâsto bé repaired," Vithoot speci- 
fying the charaoter or estent of the repairs. Nothing had 
been stated between the parties as to what repairs shouid be 
made. In the negotiations there had been nothing mèn- 
tioned regarding the condition of the ship except that she 
had pat into Shelburne in distress, and leaking. If the par- 
ticulars of her mishap had been further specified, this circum- 
stance might bave qualified and characterized the meaning 
of the language used. The insurers were informed in sub- 
stance that the vessel was not in a seaworthy condition. 
This information having been given, the insurers could not 
rely upon the implied warranty of seaworthiness, and insisted 
on an assurance that she would be repaired at Yarmouth, 
where the risk was to commence. The plaintiffs were not 
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the owners of the vessel, and could not be expected to hâve 
any voice in repairing ber beyond the immédiate necessities 
of the situation. Under thèse circumstances the inférenee 
seems almost irrésistible that such repairs were contemplated 
as would render her seaworthy for the voyage, and when the 
insurance should take effect, arid that any other repairs were 
a matter of indifférence to the parties. 

I do not understand it to be contested that if the repré- 
sentation was properly construed it was error to mie that there 
■was not a breach of the représentation; but if this is con- 
tended, I think the défendant cannot maintain its contention. 
It is not necessary to refer to the strict rules which re^niré 
a warranty to be fulfiUed. As to représentations, niOre lib- 
éral rules obtain. 

In De Hakn v. Hastley, 1 T. E. 3é3, Lord Mansfiêld said : 
"A représentation may be equitably and substantially an- 
swered, but a -warranty must be strictly complied with." The 
two cases most frequently refêrred toi in illustration df'lihe 
rule are Suekleyr. DgZa^ôM, 2 Caiûe's Bep. 222, aùd P<&vsùn 
V. IFateoM, 1 Oowp. 785. ■ ' ' . ■ i : 

In Suckley v. Delafield, where the représentation wfts that' 
the ship would sail "in a few days for thé West Indiesj^in 
ballasti," it was held to mean the vessel would not be exposëd 
to the sea périls attendinga loaded ship, and was ôùbstàn-' 
tially performed, although the master secretly donieyéS into 
the ship and transported a'smàll quantity of merchândise. ' 

In Pawson v, Watson, aupra, the représentation 'vi'às tha,t 
the ship was ta sail with 12 guns and 20 men; She sailëd 
with 10 guns and 6 swivels, and with 16 men and 7 boys. It 
was held that as the représentation had not been departed 
from f raudulently, nor in a mànnôr detrimental to the under- 
writer, the policy was in force. 

The elementary writers are unanimous to the effect that 
it is suffioient if promissory représentations are substantially 
complied with. Mr. Arnonld states the doctrine thus: 
"When it appears reasonable to conclude, from the wholé cir- 
cumstances of the case, that the failure to comply with the 
strict terms of the représentation bas not substantially altered 
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the risk, such non-eompliatice ■will not diBcharge the under- 
?s^^iter'8 contract." : Arnould ou Ins. 523. If it were repre- 
seittted :that a vessel should sail with convoy, or a certain 
armament, and peace be proclaimed before the voyage com- 
menoed, it, would be manifestly unreasonable to exact the 
performance of this représentation as a condition of the 
underwriter's liability. Duer on Eepresentations, 89. 

In Duer on Ins. T02, (Lecture 14, § 36,) it is stated: 
"There exista, however, iu regard to représentations, this 
necessary exception : When they cease to be material before 
the risk commences, by an entire altération in the state of 
things that led to their being made, and from which alone 
they derived their value, a complianee with their terms is no 
longer requisite." In the présent case it is to be assumed 
the jury found that after an, examination at Yarmouth it'was 
évident no repairs were needed, and the vessel was in a 
fit condition to proceed upo» her voyage. This being so, it 
would seem too plain to doubt that neitber the interests of 
the insurers nor the f air purport of the promise required that 
to be donc by the plaintiffs which would hâve been superflu- 
Qus and -futile, 

It is also contended that the court erred in instructing the 
jury that the burden of proof was upon the défendant to 
eâtablish the unseaworthineBS of the vessel. If this instruc- 
tion had been limited to that branch of the defence which 
was predicated upon a breach of the implied warranty of 
sçaworthinesB, I should be disposed to adhère to it now as 
correct. It is everywhere conceded that în every policy of 
insurance on a vessel there is an implied warranty that the 
vessel is seawortuy, but many of the authorities déclare that 
this warranty is a condition ; précèdent to the obligation of 
insurance; and as the gênerai rule is undoubted that the 
performa,nce of a condition précèdent must be pleaded and 
proved whenever it enters intp the cause of action, the appli- 
cation 0^ that, rule to actions for marine insurance seems 
consistent, and has theref ore been enf orced. On the other 
hand, it would seem to be Ûxe reasonable presumption of fact 
that a ship is seaworthy, in the absence of any circumstancea 
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indicating the contrary; and as it is quite uunecessary to 
make proof of facts which will be asBumed to exist in the 
Absence of proof, it bas been held in many cases that the 
onus of proving unseaworthiness ia on the party that allèges 
it. Out of this conflicfc of opinion the commentators hâve dè- 
^ïuced still another, which bas been approved by high authcir"- 
ity, but never adjudgedwhen necessarily under considération 
in the particular case. Mr. Justice Duer, in Moser v. Sun 
Mut. Ins. Co. 1 Denio, 176, saye the true rule deducible from 
s, fuU comparison of the cases appears to be that stated by 
Mr. Arnould, (2 Arn. on Ins. § 447, p. 1345 :) "The assured 
is bound to aver and prove that the ship was seaworthy when 
the risk commenced, but the proof to be given by him in thé 
first instance need not be particular and full, Although 
«light and gênerai, if not oontradioted it is deemed suflûcient, 
«nd when given it shifts.the burden upon the underwriter. " 

Mr. Phillips, af ter stating that seaworthiness is saidito be 
presumed in divers cases, says: "Whether, however, it is to 
be proved in the first instance by the assured, or is to be pre- 
sumed, is usually of very little practical importance, since the 
proof required in such qase is necessarily only of a gênerai 
«haraoter, and may ordinarily be readUy had." 1 Phil. on 
Ins. § 724. In the présent case, where the t«stimony left the 
façt in grave doubt, the unsatisfactory eharactex of this mid- 
dle view is well illustrated. The burden was on the one side 
or the other to overcome a presumption, either of law or of 
fact, and the court was required to décide where the burden 
rested; and in a doubtfui case like this the ruling might well 
be décisive with the jury. If the onus is shifted from. the 
plaintiff to the défendant, when the former has given "slight 
and gênerai proof" of seaworthiness, it would seem to. bô 
shifted back again when the latter has given proof which is 
more cogent, and thus the court would be required to .déter- 
mine a question of fact upon conflicting évidence before 
instructing the jury upon a question of law. It is a safer 
rule, because capable of. a more certain application^tô hold 
^hat the one party or the other bas the onusioi proof. ' .• 

Tbere are two cases in thfe fédéral courts which aréentitled 
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to great considération, because of the learning and eminence 
of the judges before whom they were tried, where the question 
was directly considered, and instructions to the jury were 
delivered; but, unfortunately, they are in direct antagonism. 
Mr. Justice Story, in Tedmarsh v. Wash. Ins. Co. 4 Mason, 
440, instructed the jury that the burden of proof to establish 
seawortbiness was upon the assured, while Mr. Justice Cur- 
tis, sitting in the same circuit, in the later case of Bullard y. 
Roger WiUiams Ins. Co. 1 Curtis 148, instructed the jury that 
the burden of proof was upon the insurer. The English 
cases favor the conclusion that seawortbiness is assumed as 
a fact, in the absence of oountervailing facts, and therefore 
that the assured is entitled to the benefit of the presumption. 
Watson V. Clark, 1 Dow, 336; Parker v. Potts, 3 Dow, 23. 
And in the récent case of Peckup v. Thamee Ins. Co,, decided 
by the high court of appeals in 1878, (L. E. 3 Q. B. Div. 594,) 
ail the judges agrée that the presumption of law is prima 
fade in favoï of seawortbiness, and tHe burden of proof to 
the contrary is on the insurer. That was an action on a 
policy, and it was proved on the trial that the vessel put 
back from inability to proceed 11 days after she started on 
her voyage. The judge directed the jury that this circum- 
stance was sufficient to shift the omis of proof from the un- 
derwriter, and make it incumbent on the assured to prove 
that the unseaworthiness arose from causes ocouring subse- 
quently to setting sail. This was held to be error, ail the 
judges agreeing that the presumption is prima fade in favor 
of seawortbiness, and the burden of proof to show the con- 
trary upon the insurer. The same conclusion is sanctioned 
by the weight o'f authority in our own courts. Taylor v. 
Lowell, 3 Mass. 347; Paddock v. Franklin Ins. Co. 11 Pick. 
227; Myers v. Oirard Ins. Go. 26 Pa, 192; Snethen v. Mem- 
phis Ins. Co. 3 La. Ann. 474. 

In the présent case, however, the jury were instructed that 
the burden of proof was upon the défendant to show unsea- 
worthiness when it appeared that the plaintifs had repre- 
sented that the vessel should be repaired at Yarmouth, and 
no repairs had in fact been made. It thus appeared tbere 
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had not been a compliance with the représentation, and it 
then devolved upon the plaintiffs to excuse their non-compli- 
ance. This they attempted to do by proof that the vessel 
was seaworthy and needed no repairs. The plaintiffs held 
the affirmative as to this. The instruction imposed the af- 
firmative upon the défendant. The manifest tendency of the 
instruction was to mislead the jury. Had my attention been 
specifically directed on the trial to the point now made, the 
instruction would hâve been limited to the issue arising upon 
the implied warranty of seaworthiness. As it was, a broad 
exception was taken to the instruction, which would probably 
be unavailpg upon a bill of exceptions for failure to speoify 
the précise point of objection. But on a motion for a'new 
trial, and when the misdirection may very possibly hâve had 
a material influence upon the resuit, a technical critioism of 
the exception is out of place. 

The motion for a new trial is granted. 



Stbioeb and others ». Third National Bans. 

[Circuit Court, É. B. Missouri. April 18, 1881.) 

1. Factoe— Plbdge of Goods— Statutes of Misbouki. 

Under the statutes of Missouri a factor is not authorized to pledge 
the consignoT's goods for an amount beyond the sum of the adrances 
and charges thereon. 
3. Sahe — ConvBBsioN — Tendbb. 

In such case a tender of the advancea and charges must flrat :be 
made by the consigner before suit eau be maintained for the con- 
version of the goods. — [Ed 

Demurrer to Auswer. 

George A. MadïLl and Henry E. Mills, for plaintiff. 

OveraU, Juison é Tutt, for défendant. 

Teeat, D. J. The plaintiffs aver that they shipped certain 
chattels (described) to their factors in St. Louis for sale; that 
said factors, without plaintiffs' consent, pledged the same to 
iha Refendant, with full knowl^clge on the part of the défend- 
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ant that the pledgors were plaintiffs' faotors, and that said 
chattels were the property of the plaintiffs, and that the 
plaintiffs demanded of the defendaût the delivery to them of 
said property, which was refused. Thèse averDiients are fol» 
lowed with the fonnal charge of conversion. 

The answer states that the plaintiffs were indebted to their 
factors for charges and advances on the spécifie chattels^ 
witfaout istating the amoant thereof; that said chattels had 
been deposited in a warehouse, and a warehouse receipt 
therefor given to the factors; that said factors pledged to th& 
défendant said chattels and warehouse receipt in order to 
ràise means to pay said charges and advances ; and that th& 
défendant, "on the faith of said goods and chattels and ware- 
house receipt, duly indorsed by the factors, loaned to said fac- 
tors $10,557.87, which sum is still due and unpaid." Th& 
answer does not aver that said sum loaned was the amount 
of advances, etc. ■• 

The second defence is that the défendant did not know, 
etc., that, as to said chattels, the plaintiffs werô owners- 
or consignors thereof, and that the pledgors were factors 
merely; but, on the contrary, that said alleged factors, hav- 
ing the warehouse receipt, and the défendant believing said 
factors to be the owners, the défendant did, "on* the faith of 
said receipts," etc., loan said sum of money to said factors, 
whereupon said chattels were transferred to the défendant, 
and said warehouse receipt indorsed and delivered. 

The demurrer is to the first and second spécifie defences, 
as stated, The Jirst is designed to raise the question whether 
a factor cannot, under the Missouri Statutes, assign a ware- 
house receipt, and pledge the chattels to raise money for 
advances and charges to an indefinite amount, even if the 
pledgee knows the factor's relation to the property. If not 
so, the amount of said advances and charges ought to bave 
been stated, so that it would appear whether the pledge was 
for a larger sum than the factor's lien. Is it intended to assert 
that if advances and charges exist, or are about to be created, 
the factor m ay pledge ^e?iem%, even when the pledgee knows 
the précise relation of the factors to the property? 
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Thé iecoM dèfence ràises the question -whether a party 
leceiving an assignment of a -warehouse receipt, believing 
the assigner to be the owner of the property, cannot hold the 
same against thé real owner for the amount loaned on the 
ifaith thereof, irrespective of the state of the, accounts between 
coneignor and consignée. 

A f uU review of the subject ■would be advisable, if time per- 
mitted, requiring an analysis of the varions décisions and the 
statutes under which they were made ; but such a review 
wonld compel a considération, not of elemental principles 
àlone, but of their modifications through English and Amer- 
ican statutes, in the light of judicial interpretatiori of the 
respective statutes ; such a review looking to the true inter- 
prétation, persuasively, of the Missouri Statutes. 

In 18 Missouri, 147, 191, the true doctrine of the common 
iaw was stated and enforced, to-wit, that a factor could not 
pledge his principal's -goods. Prior to that time, both in 
England and in some of the American states, the rigorous 
and just rule at common Iaw had been modified to a greatér 
or less extent. 

The Missouri Statutes of 1868, 1869, and 1874 are in 
accord. Thus the act of 1868 authorized the transfer of a 
warehouse receipt by indorsement thereon, whereby the trans- 
férée is to be deemed the owner of the goods, "sofar as to give 
validity to any pledge, lien, or transfer made," etc.: provided, 
that if the words "non-negotiable" were written or stamped on 
said warehouse receipts, etc., the act would not apply. This 
statute, with the exception in the proviso mentioned, per- 
mitted a transfer by indorsement of a warehouse receipt, so 
far as to give validity to the pledge, lien, and transfer. Prior 
to that act, a-s had been decided by the Missouri suprême 
court in the two cases supra, no such pledge could be made. 
The act of 1868 authorized the pledge in the manner stated 
to the extent of the factor's lien. Section 6, Act of March 13, 
1868. 

But it is contended that section 10 of said act gives a 
broader effect to such transfers, for it provides that ware- 
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house reeeipts, etc., "shall be negotîable in blauk, or by spé- 
cial indorsemeut, in the saine manner and to the same estent 
as bills of exchange and promissory notes now are." Was 
this section designed to eut off ail equities between con- 
signor and consignée, when a transfer of the receipt had been 
made to an innocent transférée for value ? If so, were demand 
on the principal and notice to the indorser required to hold 
the parties to said receipt personally liable for property for an 
undetermined value, not like bills of exchange, etc. ? Or was 
it designed to effect merely a valid pledge of the property, 
through indorsement of the receipt, without a personal liabil- 
ity on the part of the warehouseman for more than the spé- 
cifie property ? 

It is obvious that if the warehouse receipt was to operate 
as a bill of exchange the primary élément of such a bill would 
be eliminated, viz., a sum certain; and also demand on the 
warehouseman at maturity would be required, with due notice, 
as by the law merchant. But the warehouse receipt may not 
fix a day certain on which delivery is to be made, nor does it 
contain any other of the essential requisites of a bill of 
exchange, whereby the law merchant can fasten on the par- 
ties to the paper their respective liabilities. The original 
contract was between consignor and consignée. The latter 
received the goods to sell for the benefit of the consignor. 
Could he, without consent of the consignor, place the same 
in a warehouse, and then turn over the warehouse receipt to 
some other person, and thus couvert a contract resting in 
personal confidence and trust for the sale of the property into 
a gênerai authority to any and every one to whom the receipt 
might be pledged, or who thus gets manual or symbolical 
possession of the property, to sell the same, with or without 
accounting to the consignor for the proceeds thereof ? To so 
hold would be subversive, not only of ail rights of property, 
but of ail laws of contract between consignor and consignée. 
Does, then, the clause in the statute as to negotiability imply 
or require any such overturn of elemental principles ? Was 
the cohtract between consignor and consignée assigned, as well 
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as rights of property ? As will be seen hereaf ter the United 
States suprême court bas determined the true meaning of the 
tenu employed in this and like statutes. 

The act of 1868 (Missouri Statutes) denounces penaltie» 
against a factor who does not account for or pay over to his 
principal the amount received on the negotiation, pledge, etc.^ 
of goods consigned. Does that imply that a negotiation or 
pledge may be made by the factor for more than his lien, he 
alone to be answerable for the surplus, and that the pledgee 
may not be also held for the surplus ? Is not that section 
intended not to exonerate the indorser or transférée from lia- 
bility to the consignor, but to add to the consignor's seeurity 
those pénal provisions? The Missouri act, March 4, 1869, 
repeats the provisions of the act of 1868, supra, as to negotia- 
bUity, and in section 2 déclares that the indorsee of the receipt 
shall be deemed the owner of the goods, "ao far as to give 
validity to any pledge, lien," etc., "as on the faith thereof," 
with the same proviso as in the former act. The repeal of 
certain sections in the former act does not affect the présent 
inquiry further than is needed to interpret the force and effeot 
of the terms, "as on the faith thereof." Does the insertion of 
thèse words enlarge or restrict the rights of the indorsee ? By 
the prior statute the simple indorsement caused the indorsee 
of the receipt to be deemed the owner, so far as to give valid- 
ity, etc.; but it must bave appeared to the législature that 
such a provision left the door to fraud wide open, and henoe 
in the act of 1869 the relationship of the indorsee seeking 
the benefit of the transfer was confined to a bona fide indorsee ; 
or, in the languageof the act, to a transfer, pledge, etc., made 
"on the faith" of the warehouse receipt. Such being the 
condition of the statutes, the act of March 28, 1874, was 
passed, evidently designed to punish fraudulent factors and 
warehousemen, restricting their negogiations and pledges of 
bUls of lading and warehouse receipts to cases where the 
owner or consignor gives written autkority therefor; whence 
the proviso to the act, which is in the foUowing words : "Pro- 
vided, that nothing herein shall be construed to prevent suoh 
consignée or other person lawfuUy possessed of such bill of 
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lading or warehôuse reoeipt from pledging the same to the 
extent of raising sufficient means thereby to pay charges for 
storage and skipment or advances drawn for on such property 
by the owner dr consignor thereof and a draft or order hy the 
owner or consignor thereof; and a draft or order by such owner 
or consignor for advances shall be held and taken to he ' written 
authority,' wîtrhin the meaning of this section, for the hypoth- 
ecation of such bill of lading or warehôuse receipt to the 
extent, and only to the extent, of raising the means to meet 
such draft, and to pay such freight and storage." tJnder this 
pénal act the only question presented is whether a pledgee is 
deprived of his rights as such pursuant to prior acts, unless 
written authority from the owner or consignor by draft, order, 
or otherwise is presented to him at the time of pledge made ; 
or whether the pledge made without such written authority 
merely imposes upon the factor the penalties denounced, 
without invalidating the transfer. 

It cannot be disputed, in the light of the décisions supra, 
18 Mo. Eep., (which were in full accord with settled princi- 
ples,) that a factor could not pledge for his debt the goods of 
the principal. Such being the received doctrine in England 
and America, an act of the British parliament was needed to 
modify the rule as to GreatBritain, and acts by several states 
in this country more, or less in accord with the acts of 
George IV. The first and most important inquiry is as 
to the force of the statu te concerning the negotiability of 
warehôuse receipts, etc. 

In the case of Shaw y. R. Co. 101 U. S. 557, the doctrines 
involved were fully considered ; the statutes under considér- 
ation by that court being those of Missouri and Pennsylva- 
nia, which were, in this respect, declared to be alike. After 
a Tery full and clear exposition of the question concerning 
negotiability aa applied to bills of exchange and bills of lad- 
ing, respectively, the court said : "It cannot be, therefore, that 
the statute which made them (bills of lading, etc.) negotiable 
by-indorseinent and delivery, or negotiable in the same man- 
ner as bUls of exchange and promissory notes are negotiable, 
intended to change whoUy their character, put them in ail 
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respects on the footing of instruments whicli are the repré- 
sentatives of money, and charge the negotiation of them 
with- ail the conséquences which usuàlly attend or folr* 
low the negotiation of bijls and notes. Some of thèse con- 
séquences wonld be very strange, if not impossible; snch 
as the liabilitjr of indorsers, the duty of demand ad diém, 
notice of non-delivery by the carrier, etc., or the loss of the 
owner'g property by the fraudulent assignment of a thief.. If 
thèse were intended, surely the statute wonldhave saidsome- 
thing more than nierely make them negotiable by indorsé- 
ment. No statute is to be construed as altering the com- 
ïnonla-w further than its words import." 

This «ase is not only very instructive, bat authoritative on 
this court; certainly, in the absence of any interprétation of 
the Missouri statute by the suprême court of Missouri. Thé 
gênerai doctrine as to consignor and consignée, when ad- 
vances hâve been made or not made, are fuUy stated in the 
opinions of the United States suprême court, 14 Pet. 479, 
{Brown v. McGraw,) and in 11 How. 209, (Warner v. Martin.) 

In 23 Wall. 36, (17. «S. v. Villanoga,) the estent of a factor's, 
interest and control of the property is stated. 

Another question arises coneerning the right of the con- 
signor to maintain his action against the faetor or his as- 
signée for the value of the goods, ortheir commission, when 
advances, charges, etc., exist, without first tendering the 
amount of said advances. On this point the authorities are 
not. in accord. Some hold that the consignor may sue for the 
full value of the goods, as in trover, and the défendant may 
recoup; as to advances and charges, whereby the consignor 
would recover the surplus to which he is entitled and no 
more. Other authorities hold that inasmuch as the assignée 
of the faetor holds the property under a lien for advanceei, 
etc., the consigner bas no. right of action until the lien is first 
removed, except as in assumpsit for' the surplus. It is useless 
to review thèse differing authorities in the light of technical 
rule^, which are now to a large estent obsolète. It is elear 
that the faetor bas, in Missouri, a right te pîfdge the goods 
consigned to the extent of the advances fini charges thereon. 



576 FEDBBAIi BSPOBTEB. 

and we now hold that he can pledge them no further. If, 
then, such be bis légal rlght, a sait cannot be maintaiued on 
any recognized principle, either against the factor or bis 
pledgee, for tbe conversion of said goodsj uniess, after tender 
and demand, a refusai is made. 

Prior to tbe Missouri Statutes, tbe United States suprême 
court deciared, in Warner v. Martin, gupra, that whilst a 
factor could not pledge for a debt of bis owa, and if so 
pledged tbe consignor could recover in trover against the 
pledgee without tender either to the pledgee or factor what 
might be due to either of them, because the pledge was 
tortious; still a factor -who had a lien on the goods could 
deliver them to a third person as security to the estent of bis 
lien, in which case a tender of the amount of the lien due 
the factor must be made before reoovery could be bad. The 
opinion of tbe United States suprême court in that case 
throws much light on tbis controversy ; for, if tbe contention 
is that under the Missouri Statutes a factor may pledge bis 
prineipars goods on the faith of a warehouse receipt, irre- 
spective of the amount of bis advances and charges, — that is, 
for any amount he can borrow on tbe faith of a warehouse 
receipt, — it becomes important to ascertain if sucb a doctrine, 
subversive of the ordinary rights of principal and agent, or 
consignor and consignée, bas any sanction either in statute 
or otherwise. 

In Warner v. Martin, supra, a similar view seems to bave 
been urged, and reliance was had on the act of Geo. IV., c. 
94, (1825,) the Englisb factor's act. The United States 
suprême' court, having before it botb tbe English and tbe 
New York acts, said: "The third section of that (the New 
York) act provides for those cases where the ownership by the 
factor of goods tyhicb he contraots to sell shall be said to 
exist, to give protection to purchasers against any claim of 
tbe factor's principal. [Tbis is a contract of sale.] It ia 
wben he contracta for any money advanced, or for any ne- 
gotiable instrument or other obligations in writing given for 
merchandise upon the faith that the factor is the owner of it. 
The concluding words of the section are, 'given by snoh other 
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person upon the faith thereof.' Three misconetrûctîons of 
that act hâve been prévalent, but they hâve been corrected 
by the courts of New York. We concur -with them fully* 
Oné sfras that the statute altered the common law so as to 
give validity to a Baie made by the factor for an antécédent 
debt due. by him to the person with whom he contracta ; an^ 
other, that the statute gave to a purchaser protection whetheir 
he knéw or not that the goods whioh the faetor contracted to 
sell him were not the factor *s, and belonged to the principal; 
and the other, that the concluditg words, 'upon the faith 
thereof,' related to the advance made upon the goods, and not 
to the property which the factor had in them." 

Without pursuing thèse inquiries further, it is held that 
a factor may, under the Missouri Statutes, pledge his con- 
signor's goods to the extent of advances and charges thereoii; 
the advances to be evidenced as required, and to no greater 
extent. It may be urged that a praotical difficulty will 
arise in ascertaining the correct amount of advances and 
charges; but if that be so, the consigner may reply with 
greater force that his property ought not to be pledged for 
more than the factor's lien thereon. The pledgee is not 
obliged to loan mpney and recéive the pledge as collatéral. 
If he is wiUing to lend to the factor he can receive as col- 
latéral a warehouse receipt to the extent that the factor has 
a lien on the goods represented ; in other words, the factor 
can pledge what belongs to him, — his lien, — and not his prin- 
cipal's interests or rights of property. This may be ques- 
tionable législation, inasmuch as it enables the pledgee to 
sell the goods if not redeemed, instead of the agent, in whose 
Personal skill and judgment alone the consignor confided. 

If there were advances and charges existing for which the 
property was pledged, the plaintiffs, to recover in trover or 
for conversion, should hâve lirst tendered the amount thereof. 
In no event are they entitled tO more than the surplus after 
the lien is discharged. 

Hère arises the difficulty under which courts and législa- 
tures hâve labored with respect to the common-law rule and 
needed modifications thereof. A consignor sélects his con- 

v.6,no.6— 37 
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signes,: on whose skill ând personal întegrity he relies fora 
jitidicious sale of the property consigned. If the consignée 
advances on the shipment, at the close of the transaction the 
consigner is entitled to receive the proceeds of the sale, lésa 
advances, charges, and commissions. But if the consignée is 
permitted to pledge. the- consignor's property to the amount 
of aidvances and charges, and the pledgee controls the sale of 
the property, — it may be at forced sale, irrespective of the con- 
dition of the market, etc., — the consignor's right may be sac- 
rificed, his reliance on the pçrsonal judgment and skill of hi» 
eonsignee set at naught, and another and injurions mode of 
disposing of bis property pursued — a mode never contem- 
plated by him. Still, if çuch a mode is lawful, he is oom- 
pelled to submit thereto*, How, then, shall he be bound, as in 
favor pf the pledgee, for advances ? or, in other words, to what 
évidence of advances made or to be made shaU the pledgee 
be.eonfined? The act of ,1874, supra, gives the rule. There 
must be written authority for advances, and a draft or order 
drawn by the consignor against the shipment is to be cpnsid- 
ered such written authority. It is thus under statutory safe- 
guards that the consignor may make his shipments. He 
knows that his consignée may pledge for charges, but cannot 
pledge for advances without written authority, as by draft or 
order. Hence, justice is wrought. Unless he receives an 
advance, or by written authority orders such to be made, his 
property cannot be pledged therefor. It is very easy for the 
pledgee to eall for the written authority, such as the statute 
requires, and if he takes a pledge from the factor for supposed 
advances, when no written authority exists, he cannot hold 
the property therefor against the consignor's rights. 

The décisions in Wisconsin and elsewhere, looking to dif- 
férent conclusions from those reached by this court, hâve 
received careful considération. There is nothing in the Mis- 
souri Statutes to justify a Jfactor's pledge for more than ad- 
vances and charges, and the évidence of advances is conûned 
to written authority therefor. A factor cannot sell or pledge 
for his individual debt, but he can seU to pay such advances 
and chargea, or pledge therefor, or sell in theusual course of 
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business, irréspectiveof advances and charges. The protec- 
tion of the consignor requires the enf orcement of the statutory 
rules, which, as existing, are a relaxation of thë common-law 
doctrines, and ought not to be construed to extend beyond 
their clear import. 

If a stranger will take a pledge of goods from a factor 
without inquiry, the consignor is not to sufifer. Whether he 
knows or not that the person from whom he takes the pledge 
is a mère factor does not chatige the rule. A consignor's 
property cannot be taken from him without bis consent. A 
pledgee is bound, at his péril, to inform himself of the facts. 
The rule as to sales in the ordinary course of business is one 
thing, and as to pledges entirely différent. This is fully 
stated in the case of Shaw v. Railroad Co., supra. The diffi- 
culty, as heretofore intimated, arises from the failure of dé- 
fendant to aver the amount of advances and charges for 
which the goods were pledged. The answer states that there 
were advances and charges, and that, for the purpose of rais- 
ing means to pay the same, the warehouse receipts were 
pledged, and that défendant loaned "on the faith thereof" 
$10,555.31. If it be meant that the sum loaned was the 
amount of charges and advances, the defence is good, in the 
absence of a tender thereof; but if, on the other hand, it ia 
meant that inasmuch as there was some amount due, how- 
ever small, the factor could pledge the property for any loan 
he might obtain thereon, ho wever large, and hold the property 
against the consignor generally, that spécial defence would be 
bad. 

The only différence between the two spécial defences seems 
to be that in one it is averred that the défendant believed the 
pledgor to be the owner, and in the other no such averment is 
made. As already stated, such a différence avails nothing. 
The défendant, in his argument, says: "The question pre- 
sented for the considération of the court is this : If a factor 
pledges the bill of lading or warehouse receipt, having no rea- 
son to doubt that such factor is the true owner of the goods, 
can the consignor recover the goods without first offering to 
return the money borrowed ?" It will be apparent, from what 



580 FEDEBÀIi BEPOBTEB. 

has heretofore been observed, that the proper answer to such 
question, thus broadly stated, would be in the affirmative. 
The factor cannot pledge the goods of his principal, except to 
the amount and in the manner stated. He has no authority, 
either at common law or by statute, to borrow money gener- 
ally on the pledge of the warehouse receipt ; nor can the 
pledgee protect himself against the demand of the consigner, 
except to the estent of such advances and charges. The 
pledgee may receive a transfer of the factor's lien, and 
nothing more. Hence, the answer being that advances 
and charges were due, (the amount not stated,) and that a 
loan was made to the factor, irrespective of the amount of 
said advances and charges, nothing definite is presented, 
unless, as stated in argument, that there was a valid pledge 
for the amount loaned on the faith of the receipt. Such a 
defence is not valid, and the demurrer thereto will be sus- 
tained. 

The same ruling will be had as to the second spécial defence- 
If, however, the defence, if amended, should show that défend- 
ant was pledgee for advances and charges within the term of 
the Missouri Statutes, and that no payment or tender thereof 
was made before suit brought, then said defence as to this 
form of action will be valid. In other words, a pledgee can 
maintain his pledge only for what the statute provides, and 
in the manner provided. If he brings himself within the 
ternis of the statute, then as lienor he is not a tort-feasor, or 
guilty of conversion by refusing to surrender the property 
until the lien is discharged. 

Demurrer sustained. 
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BliAKBMOBB, MaTO & Co. V. HbTMAN. 
{Circuit Court, D, Kentueky. April 6, 1881.) 

1. Commercial Usage — Genekaii Law. 

In order to hâve a commercial usage take the place of the gênerai 
law, it must be so uniformly acquiesced in, and for such a leugth of 
time, that the jury will feel themselves constrained to flnd that it 
entered into the minds of the parties and formed a part of the con- 
tract. 

Lyoïu V. Ovlbertmn, 83 111. 37. 

2. Sajue— New York Cotton ExohANaB. 

Therefore, the laws, ruies, and régulations whîch govern the mem- 
bers of the New York cotton exchange can liave no effect upon the 
légal rights of a party to a contract, who did not know of or acquiesce 
in the same. — [Es. 

Henry Burnett, for plaintiffs. 

Gilbert, McOonagill de Reed, for défendant. 

Barh, D. J. This is a suit to recover a balance of $687.19, 
which plaintiffs alleged they paid for défendant at his instance 
and request. Plaintiffs are commission merchants, doing 
business in New York, and are members of the cotton exchange 
of that city. They deal in produce on commission. Défend- 
ant is a dry goods marchant, doing business inHenderson, Ken- 
tueky. Plaintiffs bought on the cotton exchange, New York, 
for défendant, 100 baies of cotton, to be delivered February, 
1879. This contract matured, and they say they closed it 
out according to the raies and régulations of the cotton ex- 
change, and there was a loss of $44.75. They, atthe request 
of défendant, sold March 24, 1879, for his account, 100 baies 
of cotton, June delivery. They sold March 26, 1879, upon 
like request and account, 100 baies of cotton, July delivery. 
Thèse sales were made on the cotton exchange, and at the 
prevailing rates. Plaintiffs then had in hand as margin $660, 
less the $44.75 loss on the purchase of 100 baies of cotton 
for February delivery. 

The market advanced, and plaintiffs demanded of défend- 
ant additional margin, and he sent them, A.pril 1, 1879, $75, 
and promised, April 3, 1879, to send them $300 more, but 
failed to do so. The plaintiffs, on the fifteeuth of April, 
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1879, covered thèse outstanding contracts by the purcliase, 
from two memberS of the côtton exchange, of the same amount 
of cotton, and same delivery, June and July. The cotton 
thus purchased cbst more than thé price for which the cotton 
was sold in March. The différence was settled as of the fif- 
teenth of April, and the contracts which were entered into 
April 15th substituted for the March contracts, and thus the 
transaction was closed, and plaintiffs released from any fur- 
ther liability. The loss on the contract for the Jnne delivery 
was $679.25, and on the contract for the July delivery was 
$578.25. Thèse sums, together with the plaintiffs' commis- 
sion, after deducting the margin in their hands, made the 
balance of $687.19 sued for. 

The défendant admits the employment of plaintiffs and 
the sending of the margins to them, but puts in issue every 
other material allégation of the pétition. He dénies that 
there was a sale in March of the cotton, as alleged, or 
that there was a purchase in April. He dénies ail knowledge 
of the rules, régulations, or customs of the New York cotton 
exchange. He also allèges that any contract or contracts 
which plaintiffs entered into were with the express under- 
standing that only the différence should be paid, and that 
they were really only wagers upon the rise and fall of the 
market, and void. 

I hâve carefully read the évidence, and need only consider 
whether or not plaintiffs had the right to close out the June 
and July deliveries on the fifteenth of April, because défendant 
failed to put in their hands the margins required by them of 
him. 

There is no évidence proving or tending to prove that there 
was a spécial agreement between the parties which authorized 
the plaintiffs to close out thèse contracts in advance of their 
maturity, because of the failure of défendant to put up mar- 
gins to cover the fluctuations of the cotton market in New 
York. ïhis right is sought to be derived from the rules and 
régulations of the New York cotton exchange, and the eustom 
prevailing in the New York cotton market. AU knowledge or 
notice of the rules and régulations of the New York cotton 
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exchange îs denied by défendant, and he réitérâtes thèse dé- 
niais in his testimony. 

The plaintifEs hâve fàiled to prove defendant's knowledge 
of thèse rules and régulations, or that he agreed to be bound 
by them in his dealings with plaintiffs, or that the contract 
between plaintiffs and défendant was to be controUed or gov- 
erned by them. 

liideed, there is no affirmative évidence upon this subject 
other than the fact that the dealings were upon margins, and 
that défendant seemed to hâve recognized plaintiffs' right to 
call for additional margin. But, as far as I can see from the 
évidence, never at any time bas défendant waived his légal 
rights in the event he failed to put up margin as required by 
plaintiffs. In the absence of an agreement plaintiffs had no 
légal right to close out contraets on the fifteenth of April 
which did not mature until Juhe and July. 

The Isma, rules, and régulations which govern the members 
of the New York cotton exchange, can hâve no èffect upon 
defendant's légal rights, as he did not know of or acquiesce 
in them. If, however, it be conceded that défendant is boùnd 
to repay to plaintiffs ail losses which they incurred in aocord- 
ance with the laws and rules governing the New York cotton 
exchange, I should be disinclined to give judgment in favor 
of plaintiffs, because it is not showu théy wére compelled to 
do what they did. The parties to whom thèy allège they sold 
the cotton were Waldo & Dayton, plaintiffs' brokers, and they 
nowhere prove that Waldo & Dayton required of them more 
margin than défendant had already furnished them, nor, in- 
deed, that any demand for margin had been made of them, 
or would be made. 

Plaintiffs' call for an additional margin was, as far as thia 
record shows, made for plaintiffs' own protection, and not 
because margins had been demanded of them. 

In regard to a custom in New York outside of the cotton 
exchange, which Mr. Watts, président of the cotton ex- 
change, attempts to prove, it is sufficient to say that no such 
custom is pleaded, nor is there any évidence tending to prova 
defendant's knowledge of it, or that it is a well-known usage 
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or custom. In order to hâve "commercial usage take the 
place of gênerai law it must be so uniformly acquiesced in, 
and for such a length of time, that the jury will feel them- 
selves constrained to find that it entered into the minds of 
the parties and formed a part of the contract." Lyons, etc., 
V. Culbertson, 83 111. 37. 

The plaintiffs hâve failed to sustain their action, and judg- 
ment will be for défendant and his costs expended herein. 



MaNSFIELD, FbeESB & Co. V. DUDGBON & GOBDON. 

{Circuit Court, W. D. Michigan, 8. D. November 26, 1880.) 

1. New TRiAir— StTBPRisB and Nbwly-Discoveked Evidench. 

Motion for new tria} upon the grounds of surprise and newly-dîs- 
covered évidence granted under the circumstances of thia case, where 
the same was not brought to a hearing until af ter the expiration of 
11 years from the time it was entered. — fED. 

Assumpsit. Motion for New Trial. 

E. S. Eggleston, for plaintiffs. 

Chas. H. Stewart and Hughes, O'Brien d SmUey, for de- 
fendants, on the argument of motion. 

WiTHET, D. J. In November, 1869, this cause was tried 
and a verdict for plaintiffs rendered for over $6,000. A mo- 
tion for a new trial was then entered, but bas never been 
brought to a hearing until now, after eleven years bave expired. 
Ordinarily such delay would be sufQeient reason for dismiss- 
ing the motion, for without very good grounds for justifica- 
tion no party ought to be forced to retry his case at so remote 
a day that it may be presumed difficult to obtain the évidence 
given upon the former trial. But the fact that défendants' 
attorney, soon after the trial, became and continued seriously 
ill for a long period, and became a confirmed invalid, unable 
to attend to the ordinary duties of an attorney, opérâtes as 
some excuse for delay. It appears, also, that two of the 
plaintiffs, Mansfield and Freese, were, in 1872, adjudicated 
bankrnpts, and that their assignée bas never entered an 
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appearance in the case; and, finally, that Mansfield died not 
long after his bankruptcy. There bas been no attempt to 
move in the case by either party until proceedings were taken 
a short time since in behalf of surviving plaintififs to enter 
judgment on the verdict, which was 'met by this old motion 
for a new trial. 

The grounds of surprise and newly-discovered évidence are 
the principal and only ones I shall consider, and I am of 
opinion, under the circumstances, that the question whether 
thèse grounds are sufficient shôuld be regarded as if the 
motion had been heard within a month aftef it was entered. 
The question tums upon whether the newly-discovered évi- 
dence ought, by diligence, to hâve hâve been discovered before 
the trial, and whether it is of sufficient importance to prob- 
ably change the resuit upon another trial. The corn which 
is the subject of the suit, and which plaintiffs sold and deliv- 
ered to défendants under a contract, had most of it arrived 
at Cairo, Illinois, on the eighteenth of April, 1865, and was 
intended to be sold at that place by défendants to the gênerai 
government, and be inspected by govemment inspectors. 
Défendants did not pay in full for the corn, as agreed ; they 
claimed part of it was not Sound and merchantable, and this 
suit was for the price of the unpaid portion, or that which 
they alleged to be unsound corn. Défendants relied upon 
showing as a defence that they and plaintiffs, at St. Louis, 
on the eighteenth of April, 1865, came to an understanding 
and agreement that défendants were to pay for the sound, 
but not for the unsound, corn ; and that what was unsound 
was to be determined by what was rejected by the government 
inspector at Cairo. They testified on the trial that such was 
the fact, and that an order was given by them to plaintiff 
Mansfield, on the freight agent of the Illinois Central Eailroad 
at Cairo, to deliver the rejected corn to warehousemen, for 
plaintiffs' disposition. Mansfield, on the trial,' denied any 
sùch agreement, or any such order had been given. The pré- 
pondérance of évidence was on the side of plaintiffs, in the 
opinion of tlie the jury, and the verdict was for them. 

After the trial défendants discovered that plaintiffs and a 
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warehouse firm at Cairo Lad corresponded on the subject of 
the corn in question, and subséquent to the eighteenth of April, 
1865, viz., the latter part of that month; and on this motion 
placed on file an original lettér, in Mansfield's handwriting, 
which shows clearly that défendants did give an order to 
Mansfield, prior to the twenty-seventh of April, 1865, touoh- 
ing the corn in question, and its delivery by the freight agent 
of the railroad to warehousemen at Cairo. There is no way 
of determining its précise import, but, prima facie, it is the 
one testified to by défendants on the trial, and if it had been 
produced in évidence, must, we think, bave changed the ver- 
dict. Défendants, prior to the trial, gave notice to plaintifs 
to produce the order of April 18, 1865, after having applied 
to the railroad freight agent at Cairo for it, and been by him 
inforrned that he had received no such order. Défendants, 
therefore, had a right to believe that plaintiffs still held it, 
and that a notice to produce would secure it at the trial. 
Theyhad no reason to suppose that plaintiffs had sent the 
order to a warehouseman at Cairo, as it was addressed to the 
freight agent of the railroad, and therefore were surprised at 
the trial by its non-production, and by the testimony of Mans- 
field wholly denying that he had received such order, or knew 
anything about one having been given. He did know an 
order touching that corn had been given. He knew that he 
had held it, and had transmitted it by letter to Halliday 
Brothers, warehousemen at Cairo, and that it was drawn on 
the freight agent and was made by défendants. It is mani- 
fest that the order was for the delivery of the corn in ques- 
tion to Halliday Brothers, if we look at their letters in reply 
to Mansfield of date respectively April 25 and 27, 1865, for 
in them Halliday Brothers object to receiving the corn on 
plaintiffs' account. Mansfield gave no intimation that there 
was any order whatever, denied the existence of one, and 
gave the court and jury to understand that défendants* testi- 
mony on that subject was altogether and entirely uptrue. If 
the order was not of the précise nature, or import testified to 
by defendantç, and yet an order was given at St. Louis 
April 18, 1866, the. jury was entitled to know that fact, and 
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it could not hâve failèd to exercise considérable influence, 
especiftlly if plaintiffs, knowing who held it or to whom it 
was by them sent, failed to produce it or show that theyhad 
tried to do so. Défendants applied after the trial to Halli- 
day Brothers, who could not find the order, but gave them 
the correspondence alluded to between themselves and plain- 
tiffs, and their affidavit. The new testimony is regarded as 
not only malerial, but of a character to hâve prevented a 
verdict for plaintiffs ; and it is not seen how défendants can 
be said to hâve been otherwise than surprised on the trial by 
the non-production of the order, or of information of its 
whereabouts, and plaintiff Mansfield's testimony whoUy deny- 
ing the existence of any order of the kind. Mansffeld's deatb 
ought not to be a sufficient reason for perpetuatîng a verdict 
thus obtained. 

A new trial is granted, but on the terms that défendants 
pay the taxable costs of the trial. 



In re Hyds, Bankrupt. 

In re Ema, Bankrupt, 

{Oireuit Court, S. J). 2few York. March 28y 1881.) 

Bankruptct Couet— Power to Set Asidb Fraudulent Dbbdb. 
The district court has power, wljile sitting in bankruptcy and exer- 
cising tbejurisdiction conferred by the bankrupt law of 1841, by sum- 
mary order, to set aaide and order to be surrendered and cancelled 
deeds given by the oflicial as^gnee, which are improvidently, irreg- 
nlarly, or without due authority executed by him, or.whicji were pro- 
cured to be executed by imposition and fraudulent practices upon the 
court, or which were designedly sd drawn as to be grants in excess of 
or varying in material particulars from the orders of the court under 
which they purport to be executed, while the same are still in the 
hands of the party by whom they were so procured from the assignée, 
and who had notice of said irregularitîes and defects, and who gave 
no value therefor, except certain sums paid to the officiai assignée as 
fées, upon the pétition of a party not a créditer of the bankrupt, and 
having no interest in the matter, except that he is in the possession 
of land, claiming title tliereto, and that he has been sulijeoted to liti- 
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gation, or is threatened with litigation, in respect tp said land, based 
upon the deeds sought to he avoided, after the discharge of the bank- 
Tupt, and when there are uo longer any kaowa assets to be distiibuted 
among creditors. — [Ed. 

Wm. Allen Butler, for petitioners. 

Geo. F. Betts, for respondents. 

Blatchfoed, g. J. It was provided by section 6 of the 
bankruptcy act of August 19, 1841, (5 St. at Large, 445,) 
that "the district judge may adjourn any point or question 
arising in any case in bankruptcy ^into the circuit court foi 
the district, in bis discrétion, to be there heard and deter- 
mined, and for this purpose the circuit court of such district 
sball be deemed always open." ^nder this provision the 
following question has been adjourned into this court by the 
district judge of this district, as a question arising, in the 
a,b^Qy^-entitIed cases, which are c^geg in the district court for 
this district, in bankruptcy, under the said act, to be hère 
heard and determined : " Whether the district court has power, 
sitting in bankruptcy and exercising the jurisdiction oonferred 
by the bankrupt law of 1841, by summary order, to set aside 
and order to be surrendered and cancelled deeds given by the 
officiai assignée, wJlioh '^exe itÉprovidently, irregularly, or 
without due authority executed by him, or which were pro- 
cured to be executed' by imposition and fraudulent practices 
upon the court, or ; which were designedly so drawn as to be 
grants in excess of or varying in material particulars from 
the orders of the court undeir which they purport to be exe- 
cuted, \fhile the same are still in the hands of the party by 
wbom they were so procured from the assignée, and who had 
notice of said irregularities and defects, and who gave no 
value therefor, except certain sums paid to the officiai as- 
signée as fées, upon the pétition of a party not a creditor of 
the bankrupt, and having no interest in the matter, except 
that he is in the possession of land, claiming title thereto, and 
that he has been subjected to litigation, or is threatened with 
litigation, in respect to said land, based upon the deeds sought 
to be avoided. Whether this power, if it can be exercised at 
ail, can be exercised after the discharge of the bankrupt, and 
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whén there are no longer any known assets to be âîstributed 
among creditors, " 

The question adjoumed must be taken to be based on the 
facts asserted in the statement of the question : (1) That deeds 
oî land were given by the officiai assignée, purporting to be 
executed under orders tnade by the district court; (2) that 
the deeds were executed by the assignée improvidently, ir- 
regularly, or without due authority; (3) that the deeds were 
procured to be executed by the assignée by imposition und 
fraudulent. practice upon the court; (4) that the deeds were 
designedly so drawn as to be grants in excess of, or varying 
in material particulars f rom, the said orders ; (5) tbat the 
deeds are still in the hands of the party who so procured 
them from the assignée; (6) that the said party had notice of 
the said irregularities and defects ; (Y) that the said party 
gave no value for the said deeds except certain sutiàs paid iù 
the officiai assignée as fées. 

On the foregoing facta the questions to be considered are— 
(1) Whether the district court, sitting in bankruptcy, and ex- 
ercising the juri^dictaon conferred by said aet, bas power.by 
summary order,ïto: set aside^said deedej^ and power also to 
order them tos be surrendered aJid can<ielled'; {2) whether it 
can do so on the pétition of a party who isPnot a idreditor o{ 
the bankrupt and'.has no interest in the matter except that 
he is in the possession of land, claiming title thereto, and that 
he bas been subjected to litigatiomy or is threatened with 
litigation, in respect to said lànd, based Upon said deeds; (3) 
whether^t can do so after the dischârge of the bankrupt, and 
when there are no longer any known assets to be distributed 
among creditors. 

The order of adjoumment shows that the question was 
adjoumed on the application of the respondent -holding the 
deeds referred to, and that he appeared by counsel before the 
district court. He appears in this court by counsel, who 
urges that the inquiries made should be answered in the nég- 
ative. It is contended that the inquiry is not as to the in- 
hérent power of the district court to grant the relief referred 
to, under the facts stated, but is as to its power to do so on 
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the pétition of . suoh a party as the one specified ; that such 
party is not legally entitled to call on the respondent to an- 
swer ; tbat such party is a stranger, and bas no right to 
intervene, not being a creditoFi^and having no interest in aug- 
menting the fund, or in its distribution; and that the dis- 
charge of the bankrupt and the non-existence of assets for 
distribution amount to a close of the proceedings in bank- 
ruptcy, and terminate the power of the court in bankruptcy 
over tiie case. 

Before adjourning the above question the district judge 
expres&ed bis views in a written décision on the question. 
He held that the party applying had such an interest in 
the matter that he could maintain the pétition ; that he was 
not a mère stranger, asking to bave the act vacated on 
grounds of publie policy, but appeared as a party whose 
rights were injuriously aflfected by the act of the ofiScer of 
the court; that the court had power to relieve him if he made 
out his case ; and that the proceeding in bankruptcy had not 
reached its ûnal consummation bo long as there remained any 
order, decree, or action for the court, in the proper and usual 
exercise of the jurisdiction in like «ases, to enter or to take, 
or any redress or ïelief to be giyen to any party or peraon 
properly applying to the court therefor in the case.* 

The inhérent power exists in every court to set aside a 
deed which its officer bas givén, gratuitiously and without 
considération, for no value ex<îept a fee to the officer, where 
the deed was given improvidently, irregularly, or without due 
authority, or where the deed was procured to be executed by 
imposition and fraudulent praetices on the court, or where it 
was designedly so drawn as to be a grant in excess of, or vary- 
ing in material particulars from, the order of the court under 
which it purports to be executed, while the deed is stillin the 
hands of th« party who procured it from the officer, such 
party having procured it under the cireumstances above 
stated, and having notice when he so procured it that the 
irregularities and dèfecls above referred to existed. ■ 

Thëre isino good faith in such a transaction ; no purchase, 

*Soe Jîi^re //y(î?, 3 Féd. Rep. SSa. 
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iio vested right. The right oî &'^bona Jide purchàser 'without 
notice bas not intervened. Thete has been a wilful wrestin'g 
of the action of the court by unlawful means, and the perôon 
whowas a partyto and an actor in the transaction cannotbé 
heard to claim that he can profit by the transaction, or that 
the court should not be allowed to re-instate itself in the po* 
sition in which it was before the Unlawful transaction tpok 
place. The power existing to set aside the deed and treat it 
as if it had never been executed, to sweep it away as a clond 
on the title of the court and its officer, to restore the integ- 
rity of the action of the court and its ofificer, does not de- 
tract from the vigor or efficacy of the power that it is set in 
motion by a person against whom the deed opérâtes injuri- 
ously. No one is ever likely to çomplain of the wrongful act, 
«xcept a person aggrieved thereby. A person in the posses- 
sion of land, and claiming title thereto, and who has been 
sued, or is threatened to be sued, on the deed, in respect tO 
such land, has a sufficient interest in the matter to require the 
holder of the deed, holding it under the circumstances stated, 
to answer an application to the court, made by such person, 
to set aside the deed. Of course this is to be done on a 
proper pétition by such person, with an opportunity to the 
holder of the deed to answer it, and to meet the proof s of the 
applicant, and to put in proofs himself, aocording to the usual 
procédure in a litigation. 

Nor is there any good reason why this should not be doné 
by a pétition, with the usual forms thereunder, in an equity 
proceeding, but in a summary way, as distinguished from a 
plenary suit by bill in equity; inother words, in the form of 
proceedings by pétition in the course of a proceeding in bank- 
xuptcy. 

By section 6 of the act of 1841, it is provided that the juris- 
diction of the district court shall extend "to ail aots, matters, 
and things to be done under and in virtue of the bànkruptcy, 
until the final distribution and settlement of the estate of the 
bankrupt, and the élose of the proceedings in bankruptéy." 
The act of March 3, 1843; (5 St. at Large, 614,)' repeal- 
ing the act of 1841, provides that the' repealing àct "shâll 
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not affeot any case or prooeeding in bankraptcy commenced" 
before its passage, "or any pains, penalties, or forfeitures 
incurred under the said act, but every such prooeeding may 
be continued to its final consummation in like manner as if 
this act had not been passed." It cannot properly be said 
that the prooeeding in bankruptcy bas been olosed, or bas 
reached its final consummation, although the bankrupt bas 
been discharged, and no assets remain to be distributed among 
creditors, when a deed given under the circumstances in 
question remains outstanding, illégal, unauthorized, or fraud- 
ulent, and when, as a conséquence of setting it aside, what 
was conveyed by it, and seems to be so valuable a possession 
to the party who holds it, will then remain in the hands of 
the court, to be disposed of properly by another deed. 

Nor oan it be doubted that the power to order the deed to 
be surrendered by the holder, and then to be oancelled, ex- 
ista equally with the power to set aside the deed. The power 
as against the holder arises ont of the faots of the case, and 
out of the jurisdiction obtained over his person by the proper 
service of process on him under the pétition, and, if the 
frame of the pétition extenda to it, the court, whioh has 
authority to vacate the unlawful, collusive, and fraudulent 
act and deed, has authority, on the same basas, to enforce 
the delivery up of the deed to the court by the holder. 

The jurisdiction in a similar case was exeroised by the 
district court for this district in 1862, under the bankruptcy 
act of 1841, In re Gonant. In 1858, the officiai assignée in 
bankruptcy of Conant conveyed certain land in Illinois to one 
Brown, who conveyed it to one Jones. One Taggard had 
bought the same land in 18é3, and obtained a deed of it, and 
had gone into possession of it, and held it until he died, in 
1851. His heirs, having sued Jones in trespass, in Illinois, 
to establish their title to said land, petitioned the district 
court, in 1861, for relief against the deed of the assignée. 
The assignée and Brown and Jones were cited to answer. 
The court found that it had been induoed to order the sale by 
the assignée under the impression on the part of the court 
that the land was without value, and that the sale was to be 
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made only to relieve the land in the hands of Taggard from 
any cloud or technical infirmity of title ; that the court had 
given the title gratuitously to a party whb might use it in 
fraud of the estate of the bankrupt or of an honest purchaser 
of it; and that the order of sale ought not to stand, but 
should be rescinded, as having been obtained by a party cog- 
nizant of ail the facts impeaching its equity and justice. The 
above state of facts was recited in an order which the court 
made July 7, 1862, vacating and declaring void thé order of 
sale made in 1858, and declaring null and void the deedfrom 
the assignée to Brown, and brdering the assignée and Brown 
and Jones to deliver the deed to the olerk of the court to be 
cancelled. 

In In re Mott, in the district •court for this district, under 
the bankruptcy act of 1841, the officiai assignée had, on the 
order of the court, made in 1860, sold a certain interest of 
the bankrupt in the real estate of his deceased grandfather, 
at private sale, to one Delaplaine, for $800 for the property, 
and $200 to the assignée for his costs and expenses in the 
matter, and had given a deed for the property to Delaplaine. 
Afterwards a bank, which was a creditor of the bankrupt, but 
had not proved its debt in the bankruptcy proceedings, ap- 
plied to the court by pétition, setting forth that before the 
order of sale was procured the assignée had agreed to con- 
vey the property to the bank for a nominal considération, 
and $25 as his costs, and that he had received the $25 from 
the bank. The pétition prayed for an order declaring void 
the sale and deed to Delaplaine, and directing the deed to be 
surrendered and cancelled, and $800 in court, received from 
Delaplaine, to be returned to him, and directing the assignée 
to convey his interest in said real estate to the bank for a 
nominal considération. Delaplaine and the assignée were 
served personally with the pétition, and resisted the granting 
of its prayer. 

The district court, in 1861, ordered the case and the pro- 
ceedings to be adjourned into the circuit court on certain 
stated questions, one of which was whethër the bank could 

v.6,no.6— 38 
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carry on the prooeediugs against the assignée or Delaplaine 
■without having first proved its debt. The matter was heard 
before Mr. Justice Nelson in the circuit court, and he made a 
written décision on November 28, 1863, in which he said that 
he was satisfied that the order of sale was improvidently 
granted, and that it should be set aside; and alsp that the 
conveyance under it by the assignée to Delaplaine should be 
delivered up and cancelled, and the money paid by him, and 
in court, be refunded to him, and that received by the as- 
signée, and not in court, be refunded by the assignée, and 
that he did not doubt that the district court h ad full power 
and jurisdiction to make an order to the above effeet. As to 
the prayer for a conveyance to the bank by the assignée, he 
said that the district court had no power to order it to be 
ruade, and that the asset ought to be sold at public auction, 
Thereupon the district court, by an order made June 17, 
1864, dismissed the pétition of the bank, and ordered that the 
sale by the assignée to Delaplaine be set aside as irregular, 
inéquitable, and void, and that the order for such sale be 
revoked, as having been obtained by prooeedings that were 
irregular and inéquitable. The written décision of the dis- 
trict court, resulting in said order, proceeds, in not ordering 
a deed to be given to the bank, and in not awarding any 
further relief to the bank against Delaplaine or the assignée, 
on the view that the bank showed no subsieting title or inter- 
est in itself warranting the granting of such further relief. 
It had no such interest as that of being in possession of th© 
land, claiming title to it, which makes the distinction between 
the petitioner in that case and the petitioner ij^ the Conant 
Case and in the présent case. But the court, set in motion 
■by the pétition of the bank, set aside the deed, although it 
•did not order it to be delivered up. :, 

Nothing is adjourned in the présent case into this court 
but the question of power on the facts stated. The évidence 
takenis not before this court. It ia not intended, therefqre, 
in anything that bas been said, to express or intimate any 
•opinion by this court as to what ought or ought not to be 
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dons by the district court in the case, under thç existence of 
the power. 

The question adjoumed must, in its entirety, be answered. 
in the affirmative. 



Grat, Surviving Assignée, etc., v. Beok and another. 

{District Court, D. New Jersey. April 11, 1881.) 

1. Equitable Rbubp — Jurisdiction — Assignées in Bankritptcy. 

A bill in equily by assignées in bankruptcy to recovér the value of 
Personal property transferred to the défendant by the bankrupt, in 
fraud of his creditors, will lie dismissed for want of jurisdiction ; the 
complainant hag a plain, adéquate, and complète remedy at law. 

2. Saïie — Samb— PmAii HEARiNa. 

A bill will be dismissed for lack ,of equity, although the point i» 
made for the flrst time when the cause comes before the court for final 
hearing on the pleadings and proof. 

8. COSTB. 

But inasmuch as the défendant ig in fault for oot raising the objec. 
tion in the pleadings, the bill will be dismissed without costg to the 
défendant. 

In Equity. 

'Nehon Smith, toT aoxsupi&m&ni. 

M. T. Newbold, for défendant Beck. 

Nixon, D. J. This suit was originally eommenced by 
William M. Gray and Alexander H. Wallis, assignées in 
bankruptcy of John Werder, against Joseph B. Beck and 
Werder, to recover the sum of $2,000, and also for the value 
of ' a barrel of wine, alleged to hâve been transferred to the 
said Beck by the bankrupt, after the proceedings in bank- 
ruptcy had begun, in fraud of his creditors, Pending the 
proceedings, Wallis, one of the assignées, died, and the suit 
has been revived and continued in the name of the surviving 
assignée. A decree j?rd confessa vras taken ' against the de- 
fendant Werder for not appearing and answering, and the 
other défendant, Beck, filed an answer to the bill of com- 
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plaint, denying that he received the sum of $2,000, or any 
other sum of money, from the bankrupt in fraud of his cred- 
itors, or for any other purpose; and, after acknowledgingthe 
receipt of a barrel of wine, alleging the same was sent to him 
by Werder as pay or offset for certain short weights in flour 
that he had purchased of Werder, and not for any other in- 
tent or purpose. 

A large amount of testimony was taken by the respective 
parties, and when the cause came before the court for hear- 
ing on the pleadings and proofs, the counsel for the défend- 
ant suggested that the bill, answer, and testimony disclosed a 
clear case for proceedings at law, and that this court, in 
equity, had no jurisdiction over it. Courts listen with great 
reluetance to such suggestions on the final hearing, where the 
défendant has not thought proper to raise the objection by 
demurrer, or in the answer. They regard the f orms of proceed- 
ing as handmaids, to be used for obtaining rather than for ob- 
structingthe rights of the litigants, and frequently décline to 
consider questions touching the mère form of the remedy 
which are not brbught to their attention until after expense 
has been incurred in taking the testimony in the cause. , Un- 
derhill v. Van Cortland, 2 John. Ch. 339. 

But, notwithstanding this, the question raised is^always 
treated in the courts of the United States as jurisdiotional, 
and must be entertained, whënever urged, because no cbnsent 
of parties, however expressed or inferred, can givë jurisdic- 
tion to the court where the lâw dbes not give it. The équita- 
ble jurisdiction of thèse courts is limited. It cannot be 
invoked or sustained in any case "where a plain, adéquate, 
and complète remedy may be had at law." Such are the 
express provisions of the statuts, (Eev. St. § 723;) and the 
refusai of the court to give them effect is a déniai to the 
adverse party of his constitutional right of the trial of the 
issues, of fact by a jury. Hipp t. Baden, 19 How. 278. 

Does the bill disclose a case in which the complainant has 
not a complète remedy at law ? It is filed by assignées in 
bankruptcy to recover the value of personal property which it 
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is alleged the bankrupt gave to the défendant to place it for 
his own use beyond the reacli of creditors. It was doubtless a 
fraudaient aet, if committed, but courts of law hâve a con- 
current jurisdiction with courts of equity m many matters of 
fraud; and, in ail cases where concurrent jurisdiction exists, 
the party seeking relief must corne into the courts of law if 
he bas a plain, adéquate, and complète remedy for the wrong 
complained of. After the expense and delay to which the 
parties hâve been subjected in the suit, I hâve endeavored to 
find some tenable ground upon which I could stand and retain 
the case for adjudication, but hâve failed in the effort. The 
prayer of the bill is that the défendant Beck may be decreed 
to pay to the complainants the sum of $2,000, which the 
bankrupt put into his hands to éonceal from his creditors, 
and thé'further sum of $54 for the barrel of wine deposited 
with ' him for a like purpose, — a naked légal demand for the 
payment of money frrongfuUy appropriated and withheld,-^ 
and for the value of personal chattels fra'udulently transferred. 
There are no features or aspë^its of thé' case which would seem 
to authorize or justify an équitable action. The complain- 
ants bave not even the excuse of ôeekingia discovery bf any- 
thing, for they expressly wàive an answer under oath. 

I am, therefore, constrained to di'smiss tbe bill for want ôf 
jurisdiction in equity; but inasmuch as the défendant is in 
fault for not raising the objection in the pleadings, it is dis- 
missed without costs to the défendant. 

NoTB. lâee SiU v. Solberg, ante, 468. 
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Peckham V. COZZENS. 

Smith v. Same. 

{Circuit Court, D. lihode laland. March 2, 1881.) 

1. Illégal Pkepebence— Knowledge op Cheditor. 

The illegality of a préférence dépends upon the actual knowledge- 
of the creditor.— [Ed. 

Appeals from district court. 

Wm. P. Sheffield, for complainants. 

Sarril. R. Honey and Francis B. Peckham, Jr,, for défend- 
ant. 

LowELL, C. J. B. Truman Peckham was made bankrupt in 
this district upon a pétition filed March 22, 1878, and Will- 
iam J. Cozzens is his assignée. On the twenty-second of 
January, 1878, the bankrupt had given two mortgages of land 
and buildings to his relatives, William J. Peckham and John 
Çr, Smith, to secure them for liabilities which they had in- 
curred for him. The land was duly sold by the assignée, free 
of encumbrances, and the purchase money is in court to answer 
in its stead. Bills and cross-bills were filed in the district 
court, the assignée insiating that the mortgages were fraud- 
ulent préférences, and the mortgagees maintaining their 
validity. ïhe district court found the mortgages to be valid.* 

The question is whether Peckham and Smith — for they 
stand precisely alike — had reason to believe that E. Truman 
Peckham was insolvent on thé twénty-second of January, 
and knew that he intended to commit a fraud upon the act. 

I agrée with the district judge that the assignée has f ailed to 
prove the necessary facts. The évidence was unfortunately 
taken upon written interrogatories, and is very vague. There 
are suspicions circum stances, but I cannot say that it is 
proved that the mortgagees knew much about the affairs of 
the bankrupt, or had any particular reason to believe him 
insolvent. 

*See 3 FED. Rep. 794. 
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It is not the case of a conveyance out df the ôrdinary 
course of business of the debtor. The mortgage of a hoine- 
stead has nothing to do out of the course of business. The 
fact of an attachaient having been made was constructively 
known to ail the world by its record, but the illegality of a 
préférence dépends upon actual knowledge, and there is no 
évidence that the fact was actually known to the mortgagfees; 
I hâve read the évidence carefully, and must repeat that 
knowledge is not brought home to those parties. As they 
hâve absorbed pretty much ail the assets, I do not feel bound 
to give them costs. 

Decrees affirmed, without costs. 



Paqb and others v. City of Chillicothb.* 
{Oweait Court, 8. D. Ohio. April, 1881.) 

1. JURISDICTION— ACT OF CONGKBSS DlVIDlKG S. D. OhIO mTO TWO 

Divisions— Whbeb Suit to bb Brotjght— Pkbbonai. Pbivilbgb— 
Waivbb. 

Section 4 of the act of çongress dividing the southern district of Ohio 
into two divisions, which provides that " ail suits not of a local nature, 
in the circuit and district courts, against a single défendant, inhab- 
itant of said State, must be brought in the division of the district 
where he résides," does not aflect the gênerai jurisdiction of the 
court, but rather confers a personal privilège upon the défendant, 
which he inay waive. 

2k Same— Samb — Same — Samb — GeneeaI/ Appbabakcb — Waivbb. 

Where a suit was brought in the western division against a résident 
of the eastern division, who was served with process in the eastera 
division, and on the return-day of the writ entered its gênerai ap- 
pearance without exception to the jurisdiction, and at the same 
and a subséquent term had, upon its motion, the time extended in 
which to answer, heldy that the défendant, by such appearance and 
proceedings, waived the right to object to the jurisdiction of the 
court. 

Motion to Dismiss for Wabt of Jurisdiction. 

*Rfiported by Messrs. Florién Qiduque and J. O. Harper, of the Cincin- 
nati bar. ■ - ■ ' : , 
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Bannîng é Davidson and L. M. Hosea, for motion. 

Jeptha D. Garrard, contra. 

Swing, D. J. The bill in this case allèges that oom- 
plainants are owners of a certain patent in relation to im- 
provements in induction-coil apparatus; that the défendant 
is infringing their said patent, and prays for an injunotion 
and for damages. The bill was filed September 27, 1880, 
and on the same day a subpœna in chancery was issued to 
the marshal of said district, who returns that he served the 
same in Ross county, Ohio, by delivering a copy of it to the 
mayor andclerk of the city of Chillicothe. The subpœna re- 
quired the défendant to appear by the first Monday in Novem- 
ber. On the first Monday of November the défendant, by 
its attoraeys, Banning & Davidson, entered its appearance 
in the cause. On the fourth day of December, on mo- 
tion of défendant, leave was given to answer by the first 
Monday of February. On the twenty-first day of February, 
1881, on motion of défendant, leave was given to answer in 
20 days; and on the eighteenth day of Mareh, 1881, the 
défendant filed its motion to dismiss, as follows : "Now cornes 
the défendant, the City of Chillicothe, by its counsel, and 
moves the court to dismiss the bill herein filed, for want of 
jurisdiction, the défendant being a résident of the eastern 
division of the southem district of Ohio, and not found 
or served in the western division herein." On the fourth 
of February, 1880, an act was passed by congress dividing 
the southem district of Ohio into two divisions, to be known 
as the eastern and western divisions ; Eoss county, in which 
the city of Chillicothe, the défendant, is, being in the eastern 
division. This act provides that "ail suits not of a local 
nature, in the circuit and district courts, against a single de- 
fendant, inhabitant of said state, must be brought in the 
division of the district where he résides." Under this provis- 
ion it is clear that this suit should hâve been brought in the 
eastern division, and not in this, and if the défendant had 
entered its appearance for the purpose only of moving to dis- 
miss the suit, the motion would hâve been granted ; but the 
appearance was the gênerai appearance of the party. Not only 
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60, but during the term at which the appearance was entered 
the défendant moved the court for, and obtaînâd, further 
time in which to answer ; and at the next succeeding term, 
upon its motion, it was granted further time in which to an- 
swer; and not until the expiration of this time was an excep- 
tion to the jurisdiction taken. The subject-matter of the 
suit is one ovér which this court has jurisdiction, and if the 
défendant resided within this district the résidence of the 
parties would be such as to give the court jurisdiction. It is 
not a case where the parties must be résidents of différent 
districts in order to give the court jurisdiction, but both par- 
ties in patent suits may be résidents of the district within 
which the suit is brought. Under the acts of congress con- 
ferring jurisdiction upon this court, the subject-matter and 
the citizenship of the parties, whether residing in this or the 
eastern division, would give this court jurisdiction of this 
cause if service had been made within this division. The 
provision in the act for the division of the district, that the 
suit should be brought in the division of the district in which 
the défendant résides, is not one creating the jurisdiction of 
this court, but is one for the personal convenience of the de- 
fendant. 

This case is clearly distinguishable from the cases referred 
to by the learned counsel for the défendant, which hold that 
consent cannot confer jurisdiction, and that objections to the 
jurisdiction may be taken at any stage of the case. In those 
cases either the subject-matter or the citizenship, which was 
essential to give jurisdiction, did not exist; but in this case 
the only question is as to the place where the jurisdiction 
shall be exercised. 

In Gracie v. P aimer, S Wheat. 699, the suit was brought 
in the state of Pennsylvania, and none of the défendants 
were citizens of that state, and Mr. Webster objected to the 
jurisdiction because it did not appear that the défendants 
were inhabitants of , or found in the district in whieh suit was 
brought, at the time of the service of the writ, as required 
by the eleventh section of the judiciary act of 1789. Chief 
Justice Marshall, in delivering the opinion of the court, stated 
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"that the «niform construction; under the clause of the act 
referred to, had been that it was not necessary to aver on the 
record that the défendant was an inhabitantof the district or 
f ound therein ; that it was sufficient if the court appeared to 
hâve jurisdiction by the citizenship or alienage of the par- 
ties. The exemption from arrest in a district in which the 
défendant was not an ihhabitant, or in which he was not 
found at the time of serving the process, was the privilège of 
the défendant, which he might waive by a voluntary appear- 
aùce ; that if process was returned by the marshal as served 
upon him within the district it was sufficient ; and that where 
the défendant voluntarily appeared in the court below, with- 
Ottt taking the exception, it was an admission of the service» 
and a wâiver of any further inquiry into the matter," 

In Ex parte Schollenber^er, 96 U. S. 369, Chief Justice 
Waite says : "The act of eongress prescribing the place where 
a jjerson niay be sued is not one affeeting the gênerai juris- 
diction of the courts. It is rather in the nature of a personal 
éixemption in favor of a défendant, and it is one which he 
may waive. If the citizenship of the parties is sufficient, a 
défendant may consent to be sued anywhere he pleases, and 
certainly jurisdiction wiil not be ousted because he has con- 
sented." 

Thèse authorities show very clearly, I think, that the de- 
fendants might waive the right to hâve this suit brought in 
the eastern district, and that by entering its gênerai appear- 
ance in the cause, and its several applications for further 
time in which to answer, I hold that it has waived its right, 
in this case, to except to the jurisdiction of the court; the 
motion will, therefore, be overruled. 
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Electric -Eaileoad Signal Co. v. Hall Eailroad Signal Go. 

(Circuit Court, D. Connectieut. April 5, 1881.) 

1. Invention— Pbioeity. 

He who flrst reduces his invention to a fixed, positive, and praoti- 
cai form would seem to be entitled to a priority of right to a patent 
therefor. 
3. Same— Samb. 

In such case, however, he who invents flrst has the prior right, if 
he uses reasonable diligence in adapting and perfecting the same, 
although the second inventer has, in fact, flrst perfected the same 
and rednced the same to practice in a positive form. 

3. Same — Samb— Diligence. 

In such case the détermination of the fact of diligence is not to he 
reached by a comparison of the diligence of the two inventera. 

4. Samb— Sajib— Same. 

A. mentally -vvorked out an invention about November 6, 1872, and, 
■without maklng any efforts to reduce the invention to practice,^ 
applied for a patent May 15, 1873. B. Independently reached the 
same resuit about December 21, 1872, and reduced the invention to 
practice in April, 1873. Held, where a patent was subsequently 
granted to A., that B. could not be held liable as an infringer for the 
use of this invention. — [Ed. 

Charles E, Perk'ms and Franklin Chamherlin, for plaintiffs. 

Simeon E. Baldwin, for défendant. 

Shipman, D. J. This is a bill in equity to restrain the 
défendant from the alleged infringement of letters patent 
No. 140,536, issued to Frank L. Pope on July 1, 1873, and 
now owned by the plaintiffs, for improvements in circuits for 
electric railroad signais. Before the date of this invention 
eleetro-magnetism had been utilized for the automatic actua- 
tion of signais, denoting both danger and safety upon the line 
of a railroad. By Johnson's patent of 1858 a single battery 
■was mounted on each train, and was applied to turn the sig- 
nais in succession. Each signal was operated alternately by 
two electro magnats; one to turn it to "danger," and the 
other to turn it to "safety." This plan required a battery for 
each train. Under Clark's patent of 1861 the signais were 
operated by the action of a railroad train ; but his apparatus 
made use of a spécial battery, and an independent electric 
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circuit for each signal. The System of Thomas S. Hall, which 
was used on the Harlem Eailroad in 1871, moved the signais 
by stationary batteries, and required two batteries to operate 
each signal. 

The object of the System which Pope patented was to 
operate automatically a séries of signais, in definite and pre- 
determined succession, by the passage of a train, making use 
of a single battery. The patentée says in his spécification : 
"My invention consists in a peculiar arrangement of electric 
circuits, in combination with a battery, and with two or 
more circuit closers, operated by moving trains or otherwise, 
whereby a séries of two or more visual or audible signais, 
eituated at intervais along the line of a railroad, may be 
operated by currents of eleotricity derived from a single bat- 
tery, thereby obviating the inconvenience and expense of 
employing, as heretofore, one or more separate batteries, 
situated at or near each signal, for the purpose of actuating 
the same." The record shows that the invention was a new 
combination of old devices whereby a novel and useful resuit 
was produced, and was patentable. It is assumed that the 
same invention was placed on the Eastern Eailroad of Mas- 
sachusetts by the défendant, a corporation which has been 
engaged in the manufacture and érection, upon différent 
roads, of signaling apparatus constructed in accordance with 
various patents of Thomas S. Hall, and that the change 
which was made, whereby the earth was used as a part of 
the circuit, was not a material change or modification of the 
invention. Letters patent to Hall & Snow, No. 165,570, 
dated July 13, 1875, describe the defendant's method of 
electric circuits. 

Upon this assumptîon the main question in the case is that 
of priority of invention, for it wUl be manifest that Pope and 
Hall were each independent inventors of the one -battery Sys- 
tem, and that each mentally conceived of the same plan, in 
substance, in the summer and fall of 1872. Hall is the 
father of the plan of electric railroad signaling apparatus, 
which is in use in this country, and in 1872 was actively 
engaged in studies and expérimenta, and in the praotical 
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application of the System, whicb he bad then introduced upon 
the Harlem Eailroad. In the same year Messrs. Pope and 
Hendrickson were aetively engaged in attempts tô introduce 
electric signais upon différent roads, and in the summer and 
fall were employed on the Une of the Pennsylvania Eailroad in 
Pennsylvania. They were thoroughly in love with the busi- 
ness, were active, energetic, self-reliant, fertile in invention, 
and were diligent to secure by letters patent the results of 
their inventive skill. During this time, at the suggestion of 
one of the officers of tbe railroad company, Pope bad con- 
stracted a device by whicb a primary and secondary signal 
were operated from tbe same battery. This device suggested 
to bis mind another idea, and during the week prior to No- 
vember 6, 1 872, he first described to Hendrickson tbe plan of 
working a séries of signais along the Une of a railroad by tbe 
use of a single battery. This conversation took place in a 
jeweler's shop while tbey were waiting to bave some broken 
wires resoldered, and as tbey went from tbe shop to dinner. 
It was the first definite manifestation or expression of tbe idea 
whicb Pope had in bis mind, and establisbes tbe date of the 
time when he mentally reacbed tbe resuit whicb was after- 
wards shown in bis application for a patent. He made 
neither tests nor models nor.experiments. His mental resuit 
was not reduced, and was not attempted to be reduoed, to 
practice. He intended to test the system before making 
application, but did nothing of tbe kind, and after April 25, 
1873, be prepared bis application, whicb was filéd May 15, 
1873. The System was not afterwards placed by Pope upon 
any road, and there is no évidence that anybody else, profess- 
ing to act under tbis patent, bas ever reduced it to practice, 
except that Pope constructed a working model of the whole 
apparatus in 1875 or 1876, whicb was set up in his shop in 
tbe city of New York. 

The patent having been granted to Pope, and now being 
attacked on the ground that the patentée waa not the first 
inventer, it is not enougb for the défendant to show that 
Hall bad conceived the same idea, and had made drawings 
or models, and experiments with his models, but tbe défend- 
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ant must establish that Hall reduced what he coneeîred to 
practice in the form of an operative machine, and embodied 
it in some practical and usQful form before Pope made fais 
application, it being a fact in the case that Pope had not 
reduced his idea to practice before his application. Elli- 
thorpe V. Robertgon, 2 Fisher, 85; Union Sugar Refinery v. 
Matthiesson, 3 Cliff. 639. The law on the subject of the pri- 
ori ty of right between two in dépendent inventors is substan- 
tially as it was laid down by Judge Story in Read v. Cutler, 
1 Story, 590: "In a race between two independent invent- 
era, he who first reduces his invention to a fixed, positive, and 
practical form wbuld seem to be entitled to a priority of 
right to a patent therefor. The clause of the fifteenth sec- 
tion of the aot of 1836, now iinder considération, seems to 
qualify that right, by providing that in such cases he who 
invents first shall hâve the prior right, if he is using reason- 
able diligence in adapting and perfecting the same, àlthough 
the second inventor has, in fact, first perfected the same and 
reduced the same to practice in a positive form." White v. 
Allen, 2 Fisher 440 ; Reeves v. Keystone Bridge Co. 5 Fisher, 
456; Agawam Co. Y.Jordan, 7 Wall. 583. 

Hall, during the summer of 18T2, was thinking over the 
same idea which Pope had, and about December 21, 1872, 
«ame to the mental resuit that a one-battery System was 
feasible. He forthwith wrote to hia son, who was in Boston, 
to join him in Meriden. The son complied with the request, 
and, with the assistance of other employés, made a working 
model in accordance with his father's instructions in the 
upper room of the defendant's shop. Hall, as the manager 
of the défendant corporation, was constructing at this time, 
for the Eastern Eailroad Company, his system of signais 
upon the manifold-battery plan. Early in January, 1873, he 
described the new plan to the manager of the company, who 
agreed that it might be placed upon his road in lieu of the 
old plan, at the defendant's expense, if not subsequently ap- 
proved. About January 20, 1873, Hall telegraphed to George 
H. Snow, his assistant, to stop work on the railroad and 
«ome to Meriden, where he was employed upon the signais 
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and iinetrûinents -frhicli the new plan requîred till the fall of 
1873. In the latter part of April, 1873,; a new frack circuit 
doser was plaeed on the down track of the Hartford & New 
Haven Eailrôad at Meriden, and a Une of telegraph pôles 
was extended to the shop about an eighth of a mile àway. 
Upon thèse pôles wires were put which oonneoted with the 
track and the battery in the shop. The signais were prop- 
erly arranged, and were operated by ail the down trainË on 
the road. The mechanism remained in position for moaths» 
The arrangement describedin Pope's patent and this Meriden 
arrangement were substantially the samé. 

Subsequently, in December, 1873, after the new track cir- 
cuit closers were finished, Snow went to the Eastern Bailroad 
to put the new System in opération. Hère a practieal diflS- 
eulty was experienced, which is thus explained by Alvah W. 
Hall, the son of T. S. Hall: "The first diffioulty we found 
, was that the magnôts, being wound with ooarse wire,, and 
thus adapted for the short circuits and comparatively weak 
batteries with which they had previously been used, required 
too much battery power to work them on a long circuit. 
Therefore, when a battery was applied strong enough to work 
the most distant signal, which signal would hâve the longest 
circuit of any of them, it made the current too intense when 
the signal nearest the battery, which would be on the shortest 
circuit, was operated to work satisfactorily. The spark, on 
breaking contact with the circuit doser of this short circuit, 
following in a burning flame between the points of the circuit 
doser after the said points were removed from each other 
their proper distance, destroyed the points and bumed them 
up." A change was made on February 14, 1874, which ob- 
viated the diffioulty, and which mainly consisted in bringing 
the ground into use to form part of the circuits. This is the 
change which the plaintiffs insist was simply mechanical in 
its character, and which the défendant daims made its eom- 
bination a new invention, Subsequently, the System of Mr. 
Hall was introduced upon other railroads, and a large amount 
of money was paid to his company therefor. 
■ I am clearly of opinion that the application of the oae-bat- 
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tery plan to use on the Hartford & New Haven Bailroad in 
April, 1873, was the réduction to practice in the form of 
operative mechanism, as distinguished from modela, and was 
che embodimeût of the idea in a practical and useful form, 
as distinguished from experiments, which the law requires. 
The mechanism to be used was of a peculiar character. It 
must be used upon and by the aid of a railroad, moving 
trains of cars as a part of the machinery. It is not to be 
expected that the inventor could induce the owners of a rail- 
road to expend money on an extensive scale in a uew enter- 
prise, neither could he be reasonably expected to place expen- 
sive structures upon miles of railroad track. It can only be 
reasonably required that the entire system should be sub- 
jected to practical, daily, and continuous use upon a railroad 
by whatever trains pass upon the track. Hall reduced the 
invention to practice prior to Pope's application, and while, 
so far as Pope was concerned, the new plan rested in theory. 

The plaintiffs rely upon the qualification of the rule that 
he is the first inventor who has ûrst actually perfected the 
invention ; the qualification being that if the one first to con- 
ceive of the invention was at the time using reasonable dili- 
gence in adapting and perfecting the same, he is recognized 
as the first inventor, although the second to conçoive may 
bave been the first to reduce to practice. It is also true that 
the détermination of the f act of diligence is not to be reached 
by comparison of the diligence of the two inventors. If Pope 
was reasonably diligent in perfecting his idea, it does not 
matter that Hall was exceedingly diligent and made more 
rapid advances. 

The plaintiffs' position is that Pope had mentally worked out 
his invention by the first week of November, 1872; that Hall 
had reached the same resuit in the latter part of December, 
1872; that Pope applied for his patent on May 15, 1873, and 
that there was no lâches in this respect. AU this is true; 
and if, meanwhile, he had been engaged in efforts to perfect 
his invention, his right to the patent could not be assailed 
on the ground that another was the first inventor. 

It was an important step in this invention to originate the 
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idéa of the one-battery System. It was Mote important and 
tnore dif&cult to overcome the practic&l hindrances which 
lay in the way of a suocessful application of the idea. An 
examination of the testimony will show that Pope did noth- 
ing to perfect what he had acoomplished until' he had applied 
for his patent. He explaîned his plan to Hôndriekson about 
November 6th, who, thereupon, drew a very rude and scanty 
pencil sketch, which Pope said represented his idea. On De- 
cember 3, 1872, Hendrickson shôwed Pope a rough drawing 
of an improved signal machine which he, Hendrickson, had 
deviped, and which he thdught would be well adapted to be used 
in connection with the one-battery plan. Pope was favorably 
impressed with the sketch, and told Hendrickson to prépare 
a working model at once, and he, Pope, would prépare an 
application for a patent for the machine. The model was 
tested and found to work well, and Pope says: "I immedi- 
ately proceeded to prépare an application fbr a patent, which 
was filed in the patent-office on the twenty-sixth of Decem- 
ber, 1872. • * * As this signal was equally well adapted 
to be used in connection with the System of circuits which we 
already had in opération on the Pennsylvania Eailroad and 
on the Lehigh Valley Eailroad at Bethlehem, I described in the 
spécification the signal as -virorking in a system of this descrip- 
tion, making no allusion to the proposed plan of working 
a number of them from a single batery, as thé particular 
arrangements of circuits had no necessary connection with 
the features of the invention, which were considered to be 
new, and which were intended to be covered by the claims. 
I intended to take out a sepa'rate patent on this System of 
circuits after I had had an opportunity to test it, and therefore 
did not wish to make any disclosure of it in the spécification 
of the patent of another invention. During the latter part 
of November and the early part of December, 1872, I was 
also engaged in the préparation of an application for letters 
patent intended to embody the improvements which I had 
made in the machinery and System which we had placed on 
the Pennsylvania Eailroad ; that is to say, the independent 
loeking magnet, the cut-off for transferring the battery cir- 
v.6,no.6— 39 
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cuit from the maiarinagnet tç the locking magnet and sec- 
ondary signal, the arrangement of the primary and secondary 
signais with référence to each other, and spme other minor 
points. This application waa completed about the twentieth 
pf December, and immediately upon its completion I took it 
to Washington myself and filed it on; the twenty-first of Decem- 
ber, 1872." ' , ■ 

On or about February 10, 1873, Pope had a conversatioii 
with Mr. A. G. Davis, superintendent of telegraphs on the 
Baltimore & Ohk) Railroad, in regard, to the introduction of a. 
signal System on that road». and told Davis that he had de- 
vised a plan by whieh the requisite number of signais on 
eight or ten mile? pf road cpuld be worked from pne battery, 
and that he -was willijgig to undertake to 4o this at any time. 
In March a single signal was put up on the road, but it is 
évident that this signal was npt put up as a sample of the 
one-battery System. Sometime between February lOth and 
April Istj Pope had one oj more conversations with Edwin D. 
McCracken in regard to the System ; but, giving to thèse inter- 
views the weight whioh they hâve in Pope's mind, the con- 
versations were simply an ; assertion of what he could do by 
this proposed plan. The only thing thereafter done was to 
make out the application. Mr., Pope says : "As the varions 
parts of the combination, circuit closers, signais, signal ma- 
chinery, etc., had already been thoroughly tested in practice, 
and almost continually, fox over a year, it did not seem to me 
necessary to test the new combination in aetual service be- 
fore making an application for a> patent, as it was a very 
easy matter for any compétent electrioian to calculate from 
existing data the amouht of battery power, the size of con- 
ductors, and the proportionate electrioal résistance of the 
différent parts, so as to insure the satisfactory opération of 
the System in practice. After completing and filing an ap- 
plication for a patent on an improved track connection which 
had been invented by Mr. Hendrickson, and which was sent 
to Washington and filed on the twenty-fifth day of April, 
1873, I prepared the . application for the patent, which was 
issued July 1, 1873, as No. Ié0,536, and is Exhibit A. This 
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application was filed as, soou as the model was eompleted, 
and reached the patent-ofiâce on the fifteenth of May, 1873." 

During the period between November 6th and May 15th, 
Pope was buèy» bajt he was net busy about this invention. 
He was occupied with other inventions, but he" \râa doing 
nothing with this one. The just and équitable principle of 
the law, which gives a patent to the inventer who first con- 
ceives of the invention, provided he is diligently engaged in 
perfecting it and adapting it to use, and overcoming the 
practical difficulties which are always to be surmounted be- 
fore theory becomes fact, although he was slower in the race 
than the one who was second to conçoive, does not apply to 
Pope. Who faintly conceived the idea is not known. Pope 
first attained a mental resuit. After that, he was actively 
occupied in the same branch of study, but he did not develop 
this System in wood and métal. Hall did develop it, made 
it useful and practicable, and achieved success. In my 
opinion it would be a greàt wrûng to décide that the défend- 
ant is liable as an infringer. 

Let the bill be dismissed. 



WiLSON V. CooN and others. 

{Oircuit Court, 8. 1). Nm York. December 28, 1880.) 

1. "SPECrPICATION." 

The Word " spécification," as employed in the patent laws, when 
used without the word " claim," means description and claim. 

2. Same— Re-Iss0b. 

Hence, under section 4916 of the Revised Btatutes, a re-issue is 
allowed whea tlie spécification is détective or inaufBcient, in regard 
to either the description or the claim, or to both, to such an extent as 
to render the patent inoperative or invalid, if the errer arose in the 
manner mentioned in the statute. 

3. Same — Same. 

If a patentée, in the description and claim in his original patent, 
erroneously set forth something short of his real invention, it is a 
proper case for a re-issue, although his real invention may be fully 
shown in the drawings and model. 
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4. Rb-Issue on Valid Patent. 

A re-issue is not invalid merely because the claim of the original 
patent was valid, and suit could be sustained thereon. 

6. NOVBLTT — SnriLARITT m Shapb. 

Similarity in shape doea not èatablish anticipation, if the two inven- 
tions are différent as mechanical structures. 

In Equity. 

Marsh d Wallis, for plainiâff. 

S. F. Kneeland, for défendants. 

Blatchford, g. J. This suit is founded on re-issued lettera 
patent No. 8,169, granted to the plaintiflf, as inventer, April 
9, 1878, for an "improvement in coUars," the original patent. 
No. 197,807, having been granted to him December 4, 1877. 
The drawings of the original and the re-issue are the same. 
The spécification of the re-issue, reading what is within and 
what is outside of brackets and not what is underscored, is as 
foUowa : "In the accompanying drawings, figure 1 représenta 
a side élévation of my improved coUar, and figure 2 a perspec- 
tive view of the same. Similar letters of référence indicate 
eorresponding parts. This invention refers to an improved 
standing coUar, that retains ail the advantages of the old 
style curved band, without the objection of springing the 
coUar too far f rom the neck, so as to corne in contact with the 
coat and soil the coUar. The coUar also hugs the neck band 
in such a manner that the coUar is prevented from overrid- 
ing it, resulting in a more comfortable fit. The invention 
consists of a standing [or other] collar having sectional 
[curved and graduated] bands [that extend along the lower 
edge of the] starting from center of collar, or [from] any other 
point between center and ends, and continuing with a gradu- 
ated curve to and beyond the ends of the collar. Eeferring to 
the drawings, A représenta a standing [or other] collar of 
my improved construction, and B the [curved and graduated] 
short or sectional bands, which [extend] start from the center 
of [the] collar, or any other point between the center and 
ends, and continue along the lower part of the [top or body 
of the collar] same with a graduated curve and increasing 
width, to and beyond the ends of the collar, [the ends being 
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curved,] in the same manner as ordinary bands. TLe bands, 
B, are made either to overlap the collar proper, or the 
coUar is made to overlap the bands, or one part of the 
bands laps over the collar ends, while the remaining part is 
overlapped by the collar, so as to obtain smoothly-covered 
joints at both meeting ends of collar and [graduated] sec- 
tional bands. The bead [or binding] formed by the connec- 
tion of collar and band may also be continued, if désire d, 
along the lower edge of that part of the collar [body] between 
the bands [so as to connect the graduated bands] and [im- 
part] thereby a more ornamental appearance imparted to the 
[collar] same. [The rear button-hole, a, is arranged in the 
top or body of the collar above the bead or binding at the 
lower edge of the same, which position of the button-hole, in 
connection with the graduated bands, produces] The lise of 
the short or sectional bands produces a saving of material, as 
compared to the old style of continuons band, and furnishes a 
collar that hugs the neck band in superior manner, without 
springing baok so as to come in contact with the [coat] col- 
lar. [The shorter graduated bands produce also a considér- 
able saving of material as compared to the old style of con- 
tinuous band that extends at uniform width along the lower 
part of the collar.] " Eeading in the foregoing what is outside 
of brackets, including what is underscored, and omitting what 
is within braekets, makes the spécification of the original 
patent. 

There are four claims in the re-issue, as foUows : "First, 
a collar provided with a band composed of the parts B, B, 
curved, and tapered or decreasingly graduated from the ends 
towards the middle, as shown and described; second, a 
collar having short or sectional bands starting from the con- 
ter of the collar, or any point between the center and ends 
thereof, and continuing with a graduated curve to and beyond 
the ends of the same, substantially as and for the pur- 
pose set forth; third, the combination with a collar having 
short bands, graduated on a curve and decreasingly towards 
the middle, of a band-connecting bead or binding along the 
lower edge, as set forth; fowrth, a collar having curved 
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and graduated bands that extead along the top or body of tlie 
coUar from the center, or any other point between the eenter 
and ends thereof, to and beyond the ends of the côUar, and 
having the rear button-hole placed above the band or bind- 
ing into the top or body of the collar, substantially as shown 
and described." 

The claim of the original patent was as foUows: "A col- 
lar, A, having sectional bands, B, starting from the center of 
the collar, or any point between the center and ends thereof, 
and continuing with a graduated curve to and beyond the 
ends of the same, substantially as described and shown, and 
for the purpose set for th." 

It is contended for the défendants that the re-issued pat- 
ent is void because the original patent was valid and oper- 
•itive, find because it contains new matter, and entirely 
changes the charauter of invention set forth in the original 
patent, and because the re-issued patent was intended to 
cover a différent collar from that originally invented. This 
re-issue was granted uuder section 4916 of the Eevised Stat- 
utes, which provides as foUows: "Whenever any patent is 
inoperative or invalid, by reason of a defective or insufficient 
spécification, or by reason of the patentée claiming, as his 
own invention or discovery, more than he had a right to 
claim as new, if the error bas arisen by inadvertence, accident, 
or mistake, and without any fraudulent or deceptive inten- 
tion, the commissioner shall, on the surrender of such patent, 
and the payment of the duty required by law, cause a new 
patent for the same invention, and in accordance with the 
corrected spécification, to be issued. • * » The spécifi- 
cations and claim in every such case shall be subject to 
revision and restriction in the same manner as original 
applications are. Every patent so re-issned, together with the 
corrected spécification, shall hâve the same effect and opéra- 
tion in law, on the trial of ail actions for causes thereafter 
arising, as if the same had been originally filed in such cor- 
rected form ; but no new matter shall be introduced into the 
spécification, nor, in case of a machine patent, shall the model 
or drawiiigs be ameuded, except each by the other ; but, when 
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there is neither model nor drawing, amendments may be 
made upon proof satisfactory to the commissioner that such 
new matter or amendment was a part of the original inven- 
tion, and was omitted from the spécification by inadvertence, 
accident, or mistake, as aforesaid." This enactment is the 
same as section 53 of act of July 8, 1870, (16 St. at Large, 
205.) The word "spécification," when used separately from 
the word "claim," in section 4916, means the entire paper 
referred to in section 4888, namely, thè written descrip- 
tion of the invention, "and of the manner and process of 
making, constructing, compounding, and using it," and the 
claims made. The word "spécification," meaning description 
and claims, is used in that sensé in sections 4884, 4895, 
4902, 4903, 4917, 4920, and 4922. In some cases,' as in 
sections 4888 and 4916, the words "spécification and claim" 
are used, and in section 4902 the word "description" and the! 
word "spécification" are used. But it is clear that the word 
"spécification," when used without the word "claim," means 
description and claim. 

Therefore a re-issue is allowed, under section 4916, when 
the spécification is defective or insufficient in regard to either 
the description or the claim, or to both, to such an extent as 
to render the patent inoperative or invalid, if the error arose 
in the manner mentioned in the statute. In such case there 
may be a corrected spécification — that is, one corrected in 
respect to description or claim, or both, — and there may 
be a new patent in accordance therewith, but the new pat- 
ent must be for the saine invention. This does not mean 
that the claim in thé re-issue must be the same as th$ claim 
in the original. A patentée may, in the description and 
claim in bis original patent, erroneously set forth, as his idea 
of his invention, something far short of his real invention, 
yet his real invention may be fully described and shown in 
the drawings and model. Such a case is a proper one for a 
re-issue. A patent may be inoperative from a defective or 
insufficient description, because it fails to claim as much as 
was really invented, and yet the claim may be a valid claim, 
sustainable in law, and there may be a description valid and 
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Bu£5cient to support such claim. In one sensé such patenl 
is operative and is not inoperative. Yet it is inoperative to 
extend to or claim the real invention, and the description may 
be defective or insufficient to support a claim to the real inven- 
tion, although the drawings and model show the things in 
respect to which the def ect or insufBciency of description exists, 
and show enough to warrant a new claim to the real inven- 
tion. It can never be held, as it never has been held, in a 
case where the point arose for décision, that a patent cannot be 
re-issued where a suit could be sustained on the spécification 
and claim as they are. 

The word "spécification" wasused in section 13 of the pat- 
ent act of July 4, 1836, (6 St. at Large, 122,) in a différ- 
ent sensé from that in which it is used in section 53 of the 
act of July 8, 1870, (16 St. at Large, 205,) and in sec- 
tion 4916 of the Revised Statutes, taken from section 53. 
The provision of section 13 of the act of 1836 was that a pat- 
ent might be re-issued when it was "inoperative or invalid by 
reason of a defective or insufficient description or specifioa^ 
tien," and the new patent was to be issued with a corrected 
"description ant^ spécification." This language was based 
on that of section 6 of the act of 1836, which required the 
inventor to give in writing a description of his invention, and 
of the manner of making and using it, and also to "particu- 
larly specify and point out" what he claimed as his inven-! 
tion. Under this language the "spécification" was the claim, 
and the rest was the description. This distinction was kept 
up in section 13 of the act of 1836. But in section 26 of 
the act of 1870 the word "specify" is omitted, and the words 
"spécification and claim" are used, applying the word "spéc- 
ification," in that connection, to the description alone. Thia 
state of things continues in section 4888 of the Eevised Stat- 
utes. Then, as before pointed out, the word "description" 
is omitted in section 53 of the act of 1870 and in section 
4916 of the Eevised Statutes, and the word "spécification" 
alone is preserved, meaning, when used without the word 
"claim," the description and the claim. But the meaning of 
section 13 of the act of 1836, and of section 53 of the actof 
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1870, and of section 4916 of the Eevised Statutes, is thé 
same, and the cases for a re-issue are the same under ail 
thèse enactments. 

The view urged for the défendants is that the original pat- 
ent was intended to secure the invention of a coUar having, 
as its only peculiarity, two separate short or sectional bands, 
each commencing at the center, or at any point between the 
center and the end, and extending to and beyond the end of 
the collar; that the original spécification and drawings show 
applied to the body of the collar two short bands, each côv- 
ering a section, as distinguished from one long continuons 
band along the entire lower portion of the collar ; that such 
invention was fully covered by the claim of the original pat- 
ent, and was correctly described and represented in the 
spécification and drawings of the original patent; that the 
original spécification and claim contained ail that the in- 
vention really was; that the re-issue covers a new inven- 
tion; that in the re-issue the invention is made to be one of 
a collar having curved and graduated bands, and having the 
rear button-hole thrown into the top or body of the collar, 
above the band; and that the re-issue is so framed as to cover 
a long continuons band, narrowed in the center. 

A référence to cases decided by the suprême court in regard 
to re-issued patents will show that the views before set forth 
on the subject of re-issues are consistent with those décisions. 
In Batten v. Taggert, 17 How. 74, a patentée invented an 
apparatus for breaking coal, and combined it with an appa- 
ratus for screening coal, which he did not invent, and took a 
patent for the combination only. Afterwards he took a pat- 
ent for the said breaking apparatus. Afterwards he surren- 
dered both patents and took a re-issue of the first one for th& 
breaking apparatus alone. It was^held that, although he had 
in the first patent described the breaking apparatus without 
claiming it by itself, and although he had surrendered th& 
second patent, the re-issue was valid. The re-issue described 
essentially the same machine as the first patent, but claimed,^ 
as the thing invented, the breaking apparatus only, The- 
court say : "And this the patentée had a right to do. He had 
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a right to restrict or enlarge his claim so as to give it valid- 
ity, and to effeotuate his invention." In that case the de- 
scription in the spécification of the first patent was sufSeient 
for the claim of that patent, and that claim was sustainahle 
in a suit on that patent; yet that claim did not effectuate the 
real invention, which was the breaking apparatus alone, out 
of combination with the screen ; and the case was held to be 
one proper for a re-issue. 

In Burr v. Duryee, 1 Wall. 531, it was held that the Boy- 
den- machine did not infringe the Wells re-issue, and that if it 
did the re-issue was void. The claim of the re-issue claimed 
"the mode of opération, substantially as herein described, of 
forming bats of fur fibers of the required varying thickness, 
from brim to tip, which mode of opération résulta from the 
combination of the rotating picking mechanism, or the équiv- 
alent thereof, the previous former and its exhausting mechan- 
ism, or the équivalent thereof, and the means for directing 
the fur-bearing current, or the équivalent thereof, as set 
forth." The court held that the invention of Wells was an 
improvement in a machine having certain peculiar devices, 
and that the Boyden machine had none of those peculiar 
devices, nor any substantial identity with them ; and that the 
original patent claimed the whole of Wells' invention — no 
more, no less. 

In Seymour v. Oshorne, 11 Wall. 516, 544, it is said that the 
commissioner of patents may, on a re-issue, "allow the pat- 
entée to redescribe his invention and to inolude in the descrip- 
tion and claims of the patent not only what was well described 
before, but whatever else was suggested or substantially indi- 
cated in the spécification or drawings which properly belonged 
to the invention as actually made and perfeeted. Interpola- 
tions of new features, ingrédients, or devices which were 
neither described, suggested, nor indicated in the original 
patent or patent-office model are not allowed, as it is clear 
that the commissioner bas no jurisdiction to grant a re-issue 
unless it be for the same invention as that embodied in the 
original letters patent. * * * Corrections may be made 
in the description, spécification, or claim, where the patentée 
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bas claimed as new more than he had a right to claim, or 
where the description, spécification, or claim is defective or 
insufficient ; but he cannot, nnder such an application, make 
material additions to the invention -which were not described', 
suggested, nor substantially indicated in the original spécifi- 
cations, drawings, or patent-office model." Thèse remarks 
were made in regard to section 13 of the act of 1836, and 
they recognize that an insufficient description, or an insuffi- 
cient claim, or both, may be amended in particulars substan- 
tially indicated in the original spécification or drawings or 
model. They give no countenance to the view that this can- 
not be done if the claim of the original patent is a good Qne, 
on a description sufficient to sustain it. 

The case of OUI v. WeUs, 22 Wall. 1, arose under the act 
of 1836, on a re-issue, in 1868, of the same patent that was 
involved in Burr v. Duryee. In that case the spécification of 
the re-issue differed from that of the original in leaving out 
the whole description of the chamber or tunnel, and its ap- 
pendages, and substituting a full description of other deviceâ 
différent from the chamber, in form at least, to perforin the 
functions of the chamber and its appendages, as described in 
the original. Material matters "were left out of the spécifica- 
tion of the re-issue, when compared with the original, and 
new features were introduced in the description of the devices 
to be employed in guiding the fibers of the fur when takeîi 
from the feeding mechanism by the rotating brush or picker, 
such devices being différent in form, and with différent names 
from those described in the original spécification as the means 
to accomplish the same end. It was held that this made the 
re-issue invalid. Much is said in the opinion in GUI v. WeUs 
that was unnecessary to the décision in that case, and what 
was so said seems to hâve been disregarded by the same court 
in the subséquent case of The Corn Planter Patent, 23 Wall. 
181, which there sustained re-issued patents on the sole 
ground that the re-issues were for things contained within 
the machines and apparatus described in the original patents, 
against the dissenting opinion of the judge who delivered the 
opinion of the court in GUI v. Wells, and who sought to apply 
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to the corn-planter case the views he had set forth in GUI v. 
Wells. Thèse cases are commented on in Herring v. Nelson, 
14 Blatchf. 293, and in Christman v. Ilumsey, 17 Blatchf. 
148. 

In Russell v. Dodge, 93 U. S. 460, the original spécifica- 
tion, as appears from Klein v. Russell, 19 Wall. 433, made it 
essential that the fat liquor should be heated to or near the 
boiling point, and then compounded with the other substances 
named, and then applied to the skins. The description to 
that effect was clear. The claim claimed "the process sub- 
stantially as herein described of treating bark-tanned lamb 
or sheep-skin by means of a compound composed and applied 
essèntially as specified." The spécification of the re-issue 
stated that it was désirable to beat the fat liquor to or near 
the boiling point, and that it was preferred to use the same 
iri connection with other ingrédients, which other ingrédients 
were named. The mode of application was set forth, and was 
to be by applying either the ,fat liquor or the compound to the 
^kin. , ,The claims of the re-issue were thèse: "(1) The em- 
ployment of fat liquor in the treatment of leather, substan- 
tially as, specified. (2) The process, substantially as herein 
described, of treating bark-tanned lamb or sheep-skin by 
means of a compound composed and applied essèntially 
as specified." In Russell v. Dodge tke court held that the 
re-issue was (1) for the use of fat liquor in any condi- 
tion, hot or cold, in the treatment of leather, and (2) for a 
process of treating the skin by means of a compound in which 
fat liquor is the principal ingrédient; that thus the re-issue 
covered the use of the fat liquor, hot or cold, and when used 
alone or in a compound with other ingrédients; that the 
le-issue omitted important particulars, so as to enlarge the 
scope of the invention ; and that the change made, by elim- 
inating the neoessity of using the fat liquor in a heated con- 
dition, and by making its use in that condition a mère matter 
of convenience, enlarged the character and scope of the in- 
vention, and made the re-issue a patent for a différent inven- 
tion. This décision may well be a précèdent for a case like 
it in its facts. But in every case a re-issue must be adjudged 
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of by its ôwn facts. General observations by a judge or a 
court, in deciding a case, must always be read in view of the 
facts of the case that waa sub judiee, and are not necessarily 
authoritative, ex vi termini, in another case where the facts 
are not the same, although entitled to considération, as are 
the views of a text-writer of expérience and repute. This 
case of RusseU v. Dodge is often cited, as it bas been in the 
présent case, as authority for the proposition that where the 
claim of a patent is valid, and the descriptive part of the 
spécification is sufficient to support it, the patent cannot be 
re-issued, The re-issue in that case was invalid for other 
reasons assigned, and the casé does not lay down the above 
proposition, nor does any case yet decided by the suprême 
court announce such a proposition to be the law. It will be 
a sad day for inventors and patentées -vrhèn the highest tri- 
bunal does make an authoritative décision to that effect in 
those terms. Large numbers of patents hâve been re-issued 
and sustained in suits, and vast sums of money bave beèn 
iûvested ànd expended in reliance on the re-issues, where 
they wete worthless if the fact that the clailrts of the original 
patents were valid and sustainable, on the descriptions ànd 
drawings appended to them, rendered the re-issues iiivalid. 

In Powder Co. v. Powder Works, 98 U. S. 126, the original 
patent was for différent processes iahd appliances for explod- 
ing nitro-glycerine, while the ire-issues "weré for compositions 
of matter. The supi'eme court held that the processes de- 
scribed in ihe original had no connection vrith the compounds 
patented in the re-issués; that they were not processes for 
making thosô compounds ; that, in describing the processes, 
the compounds were not mentioned; and that the invention 
of the one did not involve the invention of the other. 

In Bail V. Langles, 18 0. G. 1405, recently decided by 
the suprême court, the original spécifications and drawings 
showed an oven so constructed that the products of com- 
bustion did not and could not pass directly into it. In the 
re-issue the oven was made a part of the passage-way for the 
products of combustion, and it was held bad. 

In the présent case the original spécification describes the 
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advautages of the new collar in' the same terms that are used 
in the re-is8ue. The .bands are described in both as extend- 
ing from the center of the collar, or from some point between 
tBe center and the ends, each way to and beyond the ends. 
In the original the ba,nds are called "sectional bands" and 
"short or sectional bands." In the re-issue they are called 
"curved and graduated bands," and "graduated bands," and 
"shorter graduated bands." But in the original the bands 
are described as continuing, after they start, "with a gradu- 
ated curve to and beyond the ends of the collar," and "with 
a graduated curve and increasing width to and beyond the 
ends of the coUar. " The drawings in the original and the 
re-issue are identical. The drawings show the rear button- 
hole as thrown into the top or body of the collar above the 
band, but the spécification of the original omitted any de- 
scription of such location of the button-hole. The original 
spécification states that "the use of the short or sectional 
bands produces a saving of material as compared to the old 
style of continuons band." The description in the re-issue 
states that "the shorter graduated bands produce also a con- 
sidérable saving of material as compared to the old style of 
continuons band that extends at uniform width along the 
lower part of the collar." Tbis was a proper correction, as 
it is évident that the expression "continuons band" in the 
original, in that connection, meant a continuons band of uni- 
form width, because the original provided for a continuous 
band of decreasing width from the ends towards the middle, 
each way. The band would be continuous, if the two sec- 
tional bands started from the center, but would not be of uni- 
form width, because the parts proceed with a graduated curve 
and increasing width. A division at the center into two sec- 
tional bands would not make the whole band any less a con- 
tinuous band with ,a graduated curve and increasing width 
towards each end, nor would the use of a continuous band of 
the latter description make the parts of it each side of the 
center anj the less sectional bands. Neither would be a con- 
tinuous band of uniform width, and, as compared with that, 
there would be a saving of material by the use of either ar- 
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rangement. It is manifest that ît makes hot a particle of 
différence in the Wilson invention whether there is a vertical 
seam in the center of the band or not, provided the other 
f eatures of the collar exist, and that, if there existed before 
his invention a collar having those features, the fact that it' 
had not such vertical seam would not distinguish it from the 
Wilson invention. The real invention shown in i;he original 
spécification is that claimed in the re-issue. The re-issue is 
valid, and is infringed by the défendants in the collars F, G-, 
H, and I, which hâve ail the features of the Wilson collar, 
and hâve no vertical seam at the center of the band. 

The principal defence is on the question of novelty. The 
Wilson patent is not for a design or for a shape. Shape is 
not involved, except so far as a particular shape may resuit 
from the tnechanical construction patented. To show a prior 
collar having the same shape, in outline, as a whole, will not 
defeat the patent, any more than a collar having the same 
shape, in outline, as a whole, will necessarily infringe, 
though not having the same mechanieal construction. The 
gênerai shape, in outline, of the one collar, consisting of * 
body and band, as a whole, may be the same as that of an- 
other collar, yet there may be such différences in the shapes 
of the bodies and' the bands of the two, relatively to -éaoh 
other, and such différences otherwise, as to make the two dif- 
férent as mechânioai structures. ' 

Exhibit No. 3 and Exh'ibit No. 16 are short-band collars. 
But they are not the Wilson collar. They db not embody its 
features. Photograph G G, where the upper collar is NOi? 
16, and the lower one No. 3, and the middle one thé Wilson^ 
collar, shows this. A cônlpaïison of photograph H H, oif' 
the Wilson collar, with photograph I I of No. 16, shows the 
différence between those two; and a comparison of the 'for- 
mer with 'photograph -J J, of No. 3, shows the différence 
between those two. Photographs K K and L L, in which 
the upper collar is No. 8 and the lower collar is the Wilson 
Collar, ôhow the différent position and action of the tt^o On 
the neck and on the shirt to which they are buttoned, rééUltiïig 
ttom their mechatiical 't/oûstructioû. l/he «videfice- shbws 
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that neither No. 3 nor No. 16 bas the same action on the neck- 
band of a low-cut shirt that the Wilson collar has. 

The défendants claim to hâve sbown that collars with a 
graduated band, being a continuons band, narrow in the con- 
ter, and having the baek button-hole in the body of the col- 
lar, and in substance like the défendants' collars, F, G, H, and 
I, existed before Wilson's invention. Mr. Coon, one of the 
défendants, testifies that in December, 1876, or January, 
1877, which was before Wilson's invention, he saw at J. S. 
Lowery & Co.'s., in the city of New York, a collar like the 
défendants' collar, H, with the button-hole in the body of the 
collar, above the band. Neither the collar he so saw, nor any 
collar that was at Lowery & Co.'s at that date, is produced. 
He is asked whether the band was narrowest in the center, 
and he replies, "I should tbink it was." On eross-examina- 
tion, he states that he had known Lowery & Co. for 15 years 
or more, and been in the habit of selling to them; that he 
saw there only a few samples of the collar referred to ; that 
he bought none and took none away; that that was the first 
time he had seen any of such collars; and that he was not 
impressed with them at ail, and did not pay much attention 
to them, and did not think it worth while to make any like 
them. The success of the Wilson collar, and the fact that 
the défendants made none of their infringing collars till af ter 
they had seen the Wilson collar, and the fact that the Wilson 
collar supplied a want in the mechanical construction of a 
collar which , had been felt, and that many arrangements, 
more or less successful, had been devised to try and attain 
the resuit attained by the Wilson collar, go very far to show 
that no collar known to the. trade prier to the Wilson collar 
could hâve been substantially the Wilson collar, or it would 
at once bave been taken up and bave met with the same suc- 
cess which attended the Wilson collar. On this view, and on 
the évidence of Mr. Coon, taken as a whole, about this Low- 
ery collar, it cannot be held to hâve been shown satisfacto- 
rily that the défendants' collars existed in that collar before 
Wilson's invention. 

Mr. Merwiu testiûes that he sold some finished four-în- 
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hand collars, with wide bands, to a customer named Beach, 
in 1876 ; that, at the request of Beach, the central part of 
the band behind was then eut ont with scissors, and a slit 
for a button-hole ^as eut above in the body of the coUar, in 
one or more of those collars; that the coUar was not then 
stitched up in Merwin's store, nor the new button-hole 
worked; that he never made any of sueh collars of the new 
eut to sell ; that he never had any in his store for sale during 
1876 and 1877; and that he does not know of any collars 
ever being on the market for sale, made by cutting out sueh 
part of the band on the four-in-hand-collars. No original 
coUar so eut out at the time is produced. Mr. Merwin now 
takes a four-in-hand coUar and marks on it with a lead-pen- 
cil and says the change was "about like that," and that "it 
was eut out by that line about, as nearly as I can judge." 
Mr. Merwin says, also, that he either marked out sueh a col- 
lar, or eut out a pattem to make some by, and sent it to Mr. 
Crissey. Mr. Crissey states that Mr. Merwin, in the summer 
of 1876, eut out, in his présence, a four-in-hand collar, cut- 
ting the button-hole in the body above the band; that he, 
Crissey, had two dozen of sueh collars made at his factory in 
Troy ; and that he sold some of them, "if my memory serves 
me," and used part of them for samples. He does not de- 
scribe the collar. He is made, by leading questions, to tes- 
tify thus : "15 Q. Was the shape of the collar, so eut out, 
similar in principal and design to defendant's Exhibit No. 4 ? 
(Exhibit No. 4 being shown.) A. I should say that it was. 
16 Q. It was narrowed in a graduated curve towards the cen- 
ter, in that form, was it? A. Yes, sir. 84 Q. And in the 
collar you manufactured, as testified to by you, they were 
narrowed down towards the center? Were tbey narrowed 
down, or not, towards the center, in the body of the collar ? 
A. Tes, sir; as nearly as I remember now." He says that 
he sent the two dozen, when made, to Merwin & Co. But 
Merwin testifies to nothing of that kind. On the contrary, 
he says that he never had any in his store for sale in 1876 
and 1877. Mr. Crissey afterwards produces a drawing made 
v.6,no.6— 40 
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in September, 1876, oî the collar to which be says he refers. 
But no original collar is produced. It does not appear that 
any were sold in the finished state, or how they answered the 
purpose aimed at. Exhibit No. 4 and Exhibit No. 19 are 
are produced as showing the collar referred to. The fore- 
woman of Crissey's factory in 1875, having charge of the se-w- 
ing, and turning and binding of the coUars, and malcing but- 
ton-holes in them, says that she saw no collar there like either 
Exhibit, in 1875 or 1876 or 1877. The woman who says 
she eut ail the button-holes in special-order collars, made in 
CrisBey's factory in 1875 and 1876, says she never saw such 
collars as Exhibit No. 4 and Exhibit No. 19 there, and never 
eut button-holes there placed like the button-holes in those 
Exliibits. In view of the forégoing testimony, and of the évi- 
dence that this cut-down four-in-hand collar, whatever it was, 
attracted no attention in the trade so as to make any demand' 
for it, and of the great demand that at once arose for the 
Wilson collar when it became known, it must be held that it 
is not established that the Wilson collar is anticipated by 
anything done by Merwin or by Crissey, or that the défend- 
ants' collars are shown to hâve existed in any collar got up 
by Merwin or by Crissey. I see no sufficient évidence that a 
collar like No. 18 anticipâtes the Wilson collar. 

As to Exhibit No. 17, the Herald collar eut down by Town- 
send, the évidence is not satisf actory that this identical Collar 
Nb. 17 was not eut down af ter Wilson made bis invention. No 
collar eut down by Townsend except No. 17 is produced. As 
to the others which Townsend eut down ail rests in memory. 
The exact shape and fit and opération of them cannot be told. 
He merely says he eut them out in the back to lower them, 
or had them eut out. He evidently regarded them as expéri- 
mental, for he says he did not wear them long, and got col- 
lars of another style. They suggested to no one the idea of 
maMng any like them for sale. The case is not like that of 
Coffinv. Ogden, 18 Wall. 120, where Erbe regarded his lock 
as a perfected and complète invention; It is controlled by 
^he principles which goyerned in G ayktr v. Wilder^ 10 How. 
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477; Hall v. Bird, 6 Blatchf. 438; Cahoon v. Eing, 1 CM. 
692, 611, 612; ândHartshorn v. Tripp, 7 Blatchf. 120. 

The same observations dispose of the cntting out of the 
four -in -h and coUars whieh Parker eaused to be done. 

The duplex-curve collar, of wbich the Umpire, Exhibit No. 
9, may be taken as a spécimen, does not anticipate the Wil- 
son invention. As before remarked, it is not the design or 
outline of the whole coUar, coinposed of body and band, that 
is patented by Wilson. The duplex-curve collar has no such 
arrangement of band as the Wilson collar has, It has a band 
of substantially uniform width, though not a straight band, 
the lower line of the band being a duplex eurve, and the upper 
Une corresponding with the lower line, as far as the upper 
Une extends. This is, doubtless, the "old-style curved band," 
mentioned in the Wilson spécifications. There is novelty 
and utility in the Wilson collar, resulting from the bands in 
it, beyond what is found in the duplex-curve collar; and, 
besides that, the 4uplex-curve collar did not hâve the button- 
hole in the body of the collar. 

Défendants' Eî^hibits Nos. 22, 23, and 24, and the English 
Lawrence patent, do not anticipate the Wilson invention, as 
clearly appears from the testimony, in connection with plain- 
tifi's Exhibits N N, 0, P P, Q Q, and E E. 

The plaintiff is entitled to maintain this suit in his own 
name. It is not shown that any one else has any title in the 
patent. There must be a decree in favor of the plaintiff for 
a perpétuai injunction, and an account of profits and dam- 
ages, with costs. 
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The Schooner May & Eva. 

{District Court, D. New Jersey. AprU 8, 1881.) 

1 JbTTISON — AVBBAGB CoNTBIBtTTION— DbOK LOAD. 

If a deck load is jettiaoned for the common beneflt, the owners are 
entitled to a gênerai average contribution for the loss sustained, al- 
though the shipper and master both agreed that the cargo should be 
carried on deck. 

In Admiralty. Libel in rem. 

H. G. Ward, for libellants. 

Henry B. Edmunds, for respondents. 

Nixon, D. J. The libellants in this case were the owners 
of a cargo of iron pipes, shipped on board of the schooner 
May & Eva, at MOI ville, New Jersey, on the fourteenth day 
of October, 1879, for which the master signed two bills of 
lading in precisely similar terms or import ; one for 31 tons, 
to be delivered in the city of New York, and the other for 68 
tons, to be delivered at the United States military academy 
at West Point, in the state of New York. Thèse bills of lad- 
ing, signed by the tnaster, statô that the said cargo Wàs to be 
carried in and upon the said schooner. In the course of the 
voyage the vessel encounteted very tempestuous weather, 
which endangered the safety of herself and cargo, and the 
master threw overboard from the deck load 28 of the iroû 
pipes, valued at $228.37. 

The libel is tiled by the owners of the cargo thus jettisoned 
against the vessel, her freight, and remaining cargo, for a gên- 
erai average contribution for the loss thus sustained for the 
common benefit, and claims for the owners such amounts of 
money respectively as their values bear in proportion to the 
value of the cargo sacrifioed, and avers that upon a proper 
adjustment of the gênerai average the sum due from the ves- 
sel is $177.29, and for the freights ^3.75. 

The answer put in by the respondents dénies none of the 
material allégations of the libel, but submits that on tlie 
facts stated the libellants are not entitled to a deoree, for the 
reason that they participated in and assented to the stowing 
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of a portion of the cargo on deck, and that, by the American 
law in admiralty, there is no contribution in gênerai average 
allowed for a deck load thus jettisoned. 

The libellants hâve properly submitted the légal question 
to the détermination of the court before proceeding further 
•with the cause. 

The précise question is whether cargo which the shipper 
and master hâve both agreed shall be carried on deck is, as 
between them, the subject of gênerai contribution. It is diffi- 
culté on principle, to perceive why it should not be so, al- 
though the books abound with décisions to the contrary. The 
cargo is taken on deck for the purpose of eaming freight. If 
jettisoned for the préservation of the vessel, why should she 
not contribute for its loss ? But the question is not an open 
one hère. In a case of thèse same libellants against the 
schooner Sallie C. Morton, decided in this court during the 
June term, 1879, (2 New Jersey Law Journal, 301,) I had 
occasion to inquire, with some care, whether the owner of 
a deck load, which had been thrown overboard in a storm 
for the common safety of the vessel and the other cargo, 
could demand a contribution in gênerai average from the 
property benefited by the sacrifice, and, in the midst of many 
conflicting authorities, I reacbed the conclusion that whère 
the custom of the particular trade warranted the stowage of 
the lost cargo on the deck, or where there is an agreement 
between the master and shipper as to the dèck stowage, the 
vessel might be held by a proceeding in rem for her contri- 
bution for the loss. Thèse propositions are supported by the 
foUowing cases : Gould v. Oliver, 4 Bing. (N. C.) 140 ; Milward 
V. Hibberts, 3 Ad. & El. (N. G.) 121, Lum. 406; The Dela- 
ware, 14 Wall. 602; Johnsonv. Chapman, 19 C. B. (N. S.) 563; 
The Watch/ul, 1 Br. Ad. 469. 

There must be a decree for the libellants, on the pleadings, 
and, if the parties are not able to agrée upon an adjustment 
of the average without a référence, the case must go to the 
clerk, as commissioner, to ascertain and report. 

XoT». See Wood ce Oo. v. Phmnix Ins. Co., 1 Fed. Rep. 235. 
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The Shoet Gut. 

(District Court, W. D. Pennaylvania. March 17, 1881.) 

1. " Clebk"— Pbnn. Act of Apko. 20, 1858. 

The " secretary and superintendent" of a corporation, wlio "had 
charge of the fltting and building" of a boat for such corporation, 
is not a "clerlt" within the meaning of the Pennsylvania act of 
April 20, 1858, (1 Purd. 97,) reiating to beats navigating the river» 
Allegheny, Monongahela, and Ohio. 

2. Mastbr of Vesbel— Lieu for Wages. 

The master of a vessel has no lien in admiralty for hig wages. 

3. Same — Stattttoby Lien — Intervention. 

Such master cannot by intervention avail himself of the original 
libel, in order to obtain the beneflt of a statutory lien which has- 
expired by limitation 

4. Same— Failuee to Pat for Stock— Debts of the Vessel. 

The failure of such master to pay for his stock in the corporation 
owning the vessel will defeat his claim for wages in advance of the 
payment of the debts of the vessel. — [Ed. 

In Admiralty. 

Sur Exceptions to the Commissioner's Beport Distributing 
Proceeds of Sale. 

William M. McElroy, for exceptions. 

John S' Lambie, for report. 

AcHESON, D. J. The exceptant, E. H. Palmer, Jr., claima 
to be paid, out of the proceeds of the sale of the steam-ferry- 
boat Short Cut, $288, "for his services as clerk," from March 
2 to June 23, 1880, and $204.88, the balance of his wages 
as master, from June 23 to October 6, 1880. 

The évidence, however, shows that the exceptant was not a 
clerk of the boat in any proper sensé of that term. During 
the period covered by that part of his claim the boat was in 
course of construction. She was built for and owned by the 
Six-Mile Ferry Company, a corporation. The huU was built 
under contract by S. P. & I. N. Large for this company, and 
the company had the boat finished. The exceptant was "sec- 
retary and superintendent" of the corporation, appointed by 
the board of directors. He testifies that he "had charge of 
the building and fitting of the boat," or, as he elsewhere 
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expresses it, was "superintendent of. the construction of the 
boat." It is clear that he was not a "clerk" within the mean- 
ing of the Pennsylvania act of April 20, 1858, relating to 
boats navigating the rivers AUegheny, Monongahela, and 
Ohio. 1 Purd. 97. Indeed, I do not understand that it is 
contended that he had a lien for the $288 by virtue of that 
statute. He claims that he had a maritime lien against the 
boat. But the Short Cut was a domestio vessel, and the 
exceptant's services were rendered at home. If, then, his 
services as superintendent were of a maritime nature, (whioh 
I do not think,) he had no lien therefor. The Lottawanna, 
21 Wall. 558. 

It is well settled that a master of a vessel has no lien 
against her for his wages. Steam-boat Orléans v. Phcebvs, 11 
Pet, 175; 1 Conck. Adm. 115. The exceptant, therefore, to 
sustain a lien for his wages as master of the Short Cut, must 
rely whoUy upon the Pennsylvania act above cited. But the 
third section of that act prescribes that such lien claimant 
shall commence his suit within 60 days after his wages shall 
hâve become due and owing ; and the f ourth section provides 
that any neglect or failure so to commence suit shall dis- 
charge the boat from the lien. Now the exceptant quit the 
Short Cut October 6, 1880; and his wages, it would seem, 
were then due and owing. He did not, however, commence 
his suit within 60 days, nor until December 14-, 1880, when 
he filed his intervening libel in this case. But I am of opin- 
ion that his lien was then gone, notwithstanding the original 
libel of D. K. Calhoun in this case was filed November 15, 
1880. I do not see upon what principle the exceptant can 
avail himself of the original libel to avoid the conséquence of 
his delay in suing. He was not a party to the original libel, 
and it was not filed or prosecuted for his benefit. At any 
time before his intervention the proceedings might hâve been 
discontinued without his consent. As the lien was whoUy 
statutory, it must be^governed, as respects its duration, by 
the limitation imposed by the statute. 

But if the objection just discussed could be overcome, there 
is an équitable grouud for disallowing the exceptant's claim 
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for his wages as master. The debts of the boat (exclusive 
of his claims) far exceed the fund for distribution. They 
were contracted in the building, equipping, and running of the 
boat, and are liens under the local law. For the most part 
they were incurred upon the orders of the exceptant as 
superintendent and master. The exceptant is an original 
stockholder of the Six-Mile Ferry Company, holding stock to 
the amount of $300 at the par value. But no part of his 
stock has been paid up. He testifies, indeed, that there -waa 
an understanding between himself and the company that he 
■was to pay nothing, as he "was poor and had no money to 
pay for it." He adds, however, that it was his calculation to 
pay for his stock out of his share of the profits. Now, the 
capital stock of a corporation is a fund for the payment of its 
debts, (Sanger v. Upton, 91 U. S. 56,) and the corporation 
cannot grant to an original stockholder an immunity from 
liability to stock payments to the préjudice of the creditorsof 
the corporation. Upton v. TriUlcock, 91 U. S. 45. If, then, 
there was an agreement, such as alleged, that the exceptant 
was not to pay for his stock, it was fraudulent in law, and 
void as against the creditors whom the exceptant is now op- 
posing; and if he is too poor to pay his share of the capital 
stock he should not be permitted to diminish the scanty fund 
now for distribution, for, so far as appears, the corporation 
has no other property. 



The Schoonbe Niantio. 

(District Court, D. ConriecUcut. March 25, 1881.) 

WHABP — LiABILITT OF OWNEB. 

Where a vessel voluntarily takes her own berth partly at the wharf 
of the consignée and partly upon the unwharfed outland of a third 
person, and neither makes a request for a berth nor inquiry for in- 
formation, and the consignée does not know of her présence at the 
wharf, the latter is not liable because information was not furnished 
the master of the cbanged condition of the bottom in that neighbor- 
hood since the vessel had last lainat that wharf. — [Ed. 
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A. S. Cushman, for libellants. 

Wooster é Torrance, for défendant. 

Shipman, D. J. On the third day of September, 1880, the 
Bcbooner Niantic, whareof the plaintiflfs are owners,left South 
Amboy in good and sound condition, with a load of coal, to 
be delivered to consignées at the dock of the Ousatonic Wa- 
ter Company, at the port "opposite Derby," which is the man- 
ufacturing village of Shelton, in the town of Huntington. 
The Ousatonic Water Company own two wharves on the 
Housatonic river, a short distance apart, one called the up- 
per wharf and the other called the lower wharf. The land 
Bouth of and adjoiuing the lower wharf is owned by one Nel- 
son Hinman, is unwharved out, and is the natural sloping 
river bank. 

The Niantic and her captain, Lyman E. Beebe, had there- 
tofore made fréquent trips to Shelton, and had lain safely at 
the lower wharf. The last préviens trip was made in May, 
1880. The tide ebbs and flows in the Housatonic river. At 
high tide there is enough water; at low tide, vessels of seven 
feet draught lying at the wharf always ground. Previous to 
September, 1880, the Niantic, lying in front of the wharf, 
had always grounded, but the bottom was level, and she had 
always lain safely. Between May, 1880, and September, 
1880, the défendant, in order to make a deepef berth in 
front of the lower wharf, dredged out the bottom, but did 
not dredge but a few feet, if any, below the south line of 
the wharf, and in front of the said land of said Hinman. 
There is no évidence that the berth in front of the wharf was 
not sufficiently level for vessels to lie there in safety. 

The Niantic reached Shelton about 3 o'clock in the after- 
noon of September 6th, at high water. The tide had begun 
to ebb. The next high tide was about 4 o'clock a. m. A schooner 
called the Florence was occupying the front of the lower 
wharf, and was discharging her cargo. The captain of the 
Niantic reported to bis consignées, and was told that the 
Florence would probably be through by noon of the next day. 
He moored his vessel below the Florence, his bowsprit extend- 
ing over the stem of the Florence, and the stem of the Nian- 
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tic beîng being about 33 feet below the south end of the 
wharf, and opposite the land of eaid Hinman. The Niantic 
was 100 feet long, and drew, -when loaded, eight feet of 
water. The Florence was about 75 feet long and 27 feet 
broad. The Niantic had not previously laih so far below the 
end of the wharf by eight feet. Captain Beebe did not know 
that any dredging had taken place. ïïe asked nobody where 
he should moor his vessel. No ofScer or agent of the défend- 
ant was présent when he moored, and there is no évidence 
that any such oflBcer or agent knew that he had moored, or 
was at the wharf. Apparently there is no wharf master or 
other person in charge of either of thèse wharves. It was 
low water at about 8 o'clock în the evening. The captain 
knew nothing of any injury to his vessel during low water, or 
during the night, but when he came on deck the next morning, 
about 6 o'clock, he found that she was leaking, and soon after 
that she was strained and broken amidships. She filled with 
water and sank. Afterwards the cargo was discharged, and 
she was raised and repaired with considérable expense aud 
delay. At low water there were two and one-half feet of 
water under her stern. From that point the water increased 
in depth until it was six and one-half feet deep abreast of 
the main rigging. At the forward rigging there were four 
and one-half feet. There was a graduai slope from the main 
rigging to this point. It did not appear that the Niantic 
could not hâve lain safely at the upper wharf. If the captain 
had known of the uneven character of the bottom, there is no 
question that he could hâve found a safe place to lie in. The 
accident was caused by the fact that she was lying too far 
below the wharf, so that her stern was in shallow water, 
where there had been no dredging. When she groundèd she 
lay unevenly, her stem and stem being upon élévations, and 
she became strained amidships, At low water the fact is 
apparent that the dredging had not been continued far 
enough to make a good berth at that point. 

The foregoing faets do not, in my opinion, make the de- 
fendant liable for the injury. The défendant is a riparian 
proprietor upon a navigable stream, and has a right by the 
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law of Connecticut to wharf out in front of its land to the 
channel, provided navigation is not impeded, (East Haven v. 
Hemingway, 7 Conn. 186; Nichols v. Lewis, 15 Conn. 137; 
Frink v. Lawrence, 20 Conn. 117; Simons v. French, 25 Conn. 
346,) and to provide in front of its wharf a safe and con- 
venient berth for vessels. It does not appear that it had not 
provided such a berth. If the injury had happened by rea- 
son of the unsafe condition of the land in front of the wharf, 
or of the unsafe condition of the access to such landing- 
place, which was known to the défendant and not to the plain- 
tiffs, and was negligently suffered to exist, and of which no 
notice was given to the plaintiff, he using due care, the de- 
fendant would be liable. Carleton v. Steel Co. 99 Mass. 216. 
BanetU. Clark, 56 Me. 498. 

If the Niantio had been assigned by the défendant the place 
which she took, and had received an injury from theinequal- 
ities of the bottoux, the défendant would hâve been liable. 
If a wharf master of the défendant had knowingly pennitted 
the Niantie to occupy a berth known to be unsafe, though 
partly on land of a third person — the captain being ignorant 
of its unsafe condition — the rule is apparently the same. It 
would hâve been the duty of the wharfinger to give informa- 
tion of inequalities of the bottom which endangered the ves- 
sel. Sawyer v. Oakinan, 7 Blatchf. 290. 

When the Niantie voluntarily takes her own berth, partly 
upon the unwharfed out-land of a third person, and neither 
makes request for a berth nor inquiry for information, and 
the défendant does not know of her présence at the wharf, 
there is no liability because information was not furnished 
of the changed condition of the bottom in that neighborhood. 
Had the défendant, knowing the fact that the vessel was at 
the wharf, but not knowing where she was placed, been silent 
in regard to any change, a question would bave arisen which 
is not in this case. The défendant being absent, and the 
libellant's captain making no attempt to gain information by 
sovmdings or by inquiry of any person, the charge of négli- 
gence rests upon him rather than upon the wharfinger. 

The défendant, at the suggestion of the court, offered but 
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little évidence on its part, and left the question, bo far as the 
présent trial is coneerned, mainly one of law, upon the testi- 
mony of the libellants. 
The libel is dismissed, vnth costs. 



The J. s. Woodwaed. 
{JDistrict Oowt, 2f. D. New York. March 5, 1881.) 

1. CAIfAL-BOATS — LlBBL FOB WaqBB — RbV. Bt, i 4251 — EsBOLI.MB!NT 

AcT OF 1793— AcT OF Apbil 18, 1874. 

Section 4251 of the Bevised Statutes, (9 St. 38,) whieh provides that 
" no canal-boat, without masts or steam-power, which is required to 
be registered, licensed, or enrolled and licensed, shall be subject to be 
libelled in any of the United States courts for the wages of any per- 
son who may be employed on board thereof, or in navigating the 
same," is not abrogated by the act of April 18, 1874, (18 St. 31,) which 
provides that the enroUment act of 1793 (1 St. 305) shall not be so 
construed as to extend the provisions of the latter act to such canal- 
boats. — [Ed. 

In Admiralty. 

Williams é Potter, for libellant. 

Davis é Clinton, for respondents. 

Wallace, D. J. This libel bas been filed upon the erro- 
neous assumption that an exemption from seizure upon pro- 
cess in rem in the courts of the United States, conferred by 
the act of -July 20, 1846, upon ail canal-boats liable to such 
process, bas been abrogated by the act of April 18, 1874, in 
construction of the enrollment act of 1793. 

In 1846, by the accepted construction of the enrollment 
act of 1793, ail canal-boats which were employed on navi- 
gable waters were required to be enrolled and licensed. 

In 1845 (act of Pebruary 26) jurisdiction in admiralty was 
extended over vessels of 20 tons burden and upwards, en- 
rolled and licensed for the ooasting trade, employed in com- 
merce upon the lakes and navigable waters Connecting the 
lakes. Thus, in 1846, ail canal-boats which, from the char- 
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acter of the navigation in which they were employed, were 
Bubjeet to be libelled in admiralty, were required to be 
enrolled and licensed. It was then deemed expédient to 
abrogate the remedy in rem for wages, and apt worda were 
employed in the act of July 20, 1846, to abrogate it as to ail 
canal-boats without sails or steam-power which were liable 
to be libelled. From that time to this it bas never been Bup- 
posed that any ordinary canal-boat could be libelled for 
wages. The act of 1846 abrogates the remedy by libel as to 
ail such canal-boats without masts or steam-power, describ- 
ing the class to consist of such as "are now by law required 
to be enrolled," etc., thus excluding the inference that any 
future modification of the enroUment act should affect the 
exemption. This language is broad enough to comprehend 
ail canal-boats which could properly be libelled. 

Section 4251 of the Eevised Statutes of the United States 
is a re-enactment of this act of 1846. There had been no 
altération of the enrollment act from 1846 to the time of the 
revision of the statutes in any way affecting the exemption, 
consequently the terms of description of the class exempted, 
used in 1846, were just as appropriate in 1873. Eeading 
section 4251 in the light thus thrown upon its meaning, it 
exempts from being libelled for wages any canal-boat of the 
class which at the time of the revision of the statutes was 
required to be enrolled and licensed. It la not claimed this 
canal-boat is not within that class. 

The libel is dismissed, with costs. 
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The Beistol. 

[District Court, E. D. New York. March 1, 1881.) 

1. Exceptions to Libbl — Bilb op Ladikq — Damagh bt Rubi;., 

"Where a bill of lading under which tin plates were shipped con- 
tained an exception of liability for damages by rust, and an action 
was brouglit to recover damages for non-delivery in good order, in 
that tlie tin, when delivered, was damaged by sea-water, hdd, that 
there being no averment that the rust was caused by négligence on 
the part of the carrier, and rust being the necessary damage to such 
merchandise from sea-water, and excepted by the bill of lading, the 
libel shows no cause of action. 

In Admiralty. Exception to Libel. 

Sidney Chubb, for libellant. 

Foster & Thomson, for respondent. 

Benedict, D. J. The exception to the libel is well taken. 
The libel sets forth a bill of lading, containing, among other 
things, an exception of liability for rust. It avers a shipment 
under the bill of lading of certain tin plates in good order, 
and a failure to deliver the plates in like good order, in this, 
that the tin when delivered was damaged by sea-water. This 
is équivalent to saying that the tin when delivered was dam- 
aged by rust, — rust being the necessary if not the only dam- 
age capable of being produeed in merchandise of this descrip- 
tion by contact with sea-water. Damage by rust having been 
excepted by the terms of the bill of lading, the libellant, in 
order to recover, must aver and prove that the rust upon the 
tin was caused by négligence on the part of the carrier. This 
libel contains nothing to show that the rust was caused by 
négligence on the part of the carrier, and it fails, therefore, to 
set forth a cause of action. 

The exception is allowed, with leave to the libellant to 
amend, on payment of costs. 
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' The Epfie J. Simmons. 

{Distriet Court, B. Mfwachusetts. April 15, 1881.) 

1. T0O AND Tovr^NEGLIOBNCB. 

A tug is borind to know the nature of the bottom of the stream 
and the depth of the water in whicli it ia employed. 

2. Samb— SaMe. 

A schooner, while being towed up the Charles river, as the tide 
■was runniiïg ont, grounded with her head up stream, in such a posi- 
tion that she would probably hâve sustained no injury if she had not 
been disturbed. The tug, however, attempted to haul her ofl, and 
flnally left her with her sternfast where it flrst touched, but her head 
projecting into the channel, where the bottom was sufflciently uneven 
to cause her to strain and break. Hdd, that the tug was in fault in 
thus àttempting to pull the vessel ofl. — [1:0. 

F. Dodge and E. L. Dodge, for libellant- 

Frank Goodwin, for respondents. 

Nelson, D. J, The respondents undertook, by their tug- 
boat, the Charles River, to tow the schooner Effie J. Sim- 
mons, laden -with coal, up Charles river, from Crague's 
bridge to Henderson's -wharf, in Brighton. As the depth of 
the channel at higb: water is only 12 feet, and the draught of 
the schpoiior, as she was loaded, was 11^ feet, this could be 
done only at or very near high water. On the passage up the 
river the schooner grounded aiid sustained injury. The acci- 
dent seems to bave occurred in this way : When the two vessels 
reaohed a point in the river opposite Gouch's wharf, the tide 
having then begun to fall, the tug slackened her speed, and 
passed a little to the south of what may be called the low- 
water channel of the river, in order to avoid another vessel 
then lying moored to the northerly bank with an anchor out 
into the stream. Where the schooner passed the water had 
slightly diminished in depth, and her stem touched bottom 
and stuck fast. The bottom at this point, up and down the 
stream, was smooth and even; and if the schooner had been 
left in the position she was in when she touched, — that is, 
headed directly up the stream, — she would hâve rested, as 
the tide fell, evenly on the whole length of her keel, and in ail 
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probability would hâve suffered no injury. But the tug 
attempted to get her off by hauling her head round towarda 
the northerly bank, and, net succeeding in accomplishing 
this, finally left her with her stem fast where it first touched, 
and her head projecting into the channel, where the water 
was slightly deeper. As the tide receded the schooner was 
left lying across the edge of the channel, where the bottom 
was suflSciently uneven to cause her to strain and break. It 
seems to me that this was négligence in the tug. The fault 
was not in the grounding of the schooner, but in the unwise 
measures taken to pull her off after she had grounded. 

It appeared that it is usual for vessels to lie aground in 
the river at this and other points, but always with the stream, 
in whieh direction the bottom is smooth and even, and never 
across the channel, as in this case. The tug was bound to 
know the nature of the bottom as well as the depth of the 
water, and it was through her ignorance of both, or her care- 
lessness, that the schooner was left in her position, where she 
was sure to sustain injury. 

It also appeared that the schooner was slightly injured in 
passing through one of the draw-bridges on her way up the 
river. The respondents admitted tbeir liability for this 
injury, and it is to be included in the assessmeni of dam- 



Interlocutory decree for libellant. 
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BuLLivAir and othèrs v. Ahdob and ôthers. 

'{OvreuitUowrt, Di Ma/rylattd. April 5, 1881.) 

1. DECEDENT'S BsTATE— DiBIBIBOTION— Phaub. 

A bill in equity was flied by certain aliens, residing in Ireland, claim- 
, ing to be Ihe nest of kin of an intestate wbo had died in St. Louis, 
seeking to set aside a distribution of his pçrsonal estate made by bis 
administrators under orders of the probate court of 8t. Louis. The 
proof shotred that the distribution was procured' by fraud, and that 
the persons towhom the estate had been disiributed were not the 
intestate's next of kin, and that the complainants were. 

Hdd, that the distribution of the probate coprt having been pro- 
cured by fraud, should be set asidé ànd the fund brought into this 
court. 

2. LuNATio— Procès»— Service oh Committeb. 

The only one of the persons to whom the estate had been distrib- 
uted, found within the district, was a lunatic, to whose CQmmittee 
one-fourth of the estate had been paid. »be had been retuméd sum- 
moned by service on her committee, and he had appeared and fully 
answered, and on her behalf, with the assistance of able counsel, had 
^•esisted the claims of the complainants. Af ter taking testimony in 
Ireland and several of the United States for over two years, the case 
came On for final hearing. The lunàtic had been for about 30 years 
in an Insane asylum in the district, and had been found non compos by 
a jury, and so adjudged by a compétent staté court, which appointed 
her committee. 

3dd, under the circumstances, that service of the subpoena on the 
, lunatic by service on the committee was sufflcient, and that the an- 
swer of the committee should be takên and treated as the answer of 
the lunatic. 

5. Lâches. 

Held, under the facts of the case, that the complainants had not 
lost their right to relief by delay. 

4. Decbdent'b Estate— Administration— Parties to Procbedinob. 
Hdd, that the cbildren of a brother of tUe intestate, who died aftei 
the intestate, could sue as complainants, and that administration could 
be taken, after the fund sougbt to be reoovered was brought into 
court. 

6. Lunatic— Fund m HandS of Committee — Jurisdictioh. 

HM, that the fund in the hands of the committee was not in the 
custody and possession of the court which appointed him in sucl^ 
sensé that no other court could adjudicate with regard to the title 
to it. 

In Equity. Before Bond and Mobbis, JJ. 
v.6,no.7— 41 
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Willoughhy N. Smith, Robert O. Keene, John Henry Keene, 
Jr., and Archibaid Stirling, Jr., for complainants. 

J. T. Mason, R., ajid 8. T. Wallis, for défendants. 

MoEEis, D. J. This is a bill in equity filed by certain 
alien$i residingiin Ireland, olaiming to be the next of kin of 
Edward Sullivan, deceased, late of the oity of St. Louis, in 
the state of Missouri, and entitled to his personal estate, 
charging that the ^ums of money obtained by certain of the 
défendants in a distribution of his personal estate heretofore 
made by the probate court for the city of St. Louis were 
obtained by fraud practiced upon that court, and praying for 
a decree setting aside that distribution and compelling the 
défendants to bring into iMa court the money received by 
them, to the end that the complainants may receive what 
they claim belongs to thèm, 

It appears:that in 1866 Edward Sullivan died in St. Louis, 
unmarried and intestate. He was found dead in his room, 
ànd the coroner was' about to hâve his body interred at the 
public espense, when it was discovered, through John Ma- 
quire, an agent who had been employed by him in the man- 
agement of his property, that he was a person of considérable 
fortune. Maguire ^was subsequently appointed, by the pro- 
bate court of St. Louis, his administrator, settled his debts 
and fanerai expenses, and distributed the residue of his per- 
sonal estate under orders of that court. 

To procure that distribution, a certain Henry Murta, (now 
dead,) then residing in the state of Pennsylvania, filed in 
said probate court his afiSdavit, dated January 30, 1869, in 
which he swore that he was a second cousin of the deceased ; 
that the intestate had corne to this country from Ireland, 
and never had a brother, and had had but one sister, who 
had died in Ireland, at the âge of 45 years, unmarried; that 
the father, mother, grandfather and grandmother, uncles and 
'aunts of the intestate had long been deed; that the only 
one of his uncles or aunts who had left descendants was an 
uncle named Matthew Andoe; that the only child of this 
Matthew Andoe living at the death of -the intestate was a 
certain Eosanna Andoe, a lunatic, then about 65 years of 
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âge, and an înmate of Mount Hôpe insane asylum, near the 
city of Baltimore, in the state of Maryland; that said 
lunatio had had a sister, Aiin Andoe, who had married, in 
Ireland, a certain John Murta; and that he, the affiant, 
(Henry Murta,) was their son; that there had been otfaer 
children of said marriage besides himself, but that none of 
them were ever married, and ail but himself were dead at the 
date of the death of the intestate, except, perhaps, a brother 
of the affiant, named Matthew Murta, who went to Australia 
in poor health, in 1858, and, who had not been heard from 
since 1858, when he had written to affiant, at Pittsburgh, 
that he was going from Australia to South America on ac- 
count of his ill health, where affiant believed he had died ; 
that affiant had had a cousin named Eliza Murta, who was last' 
heard from in 1868, when she left Darlington, in the state of 
Pennsylvania, and had not since been heard from ; that said 
Eosanna Andoe (the lunatic) and himself (the affiant) were 
the only living persons entitled to share in the distribution 
of the intestate's estate, uuless the said Matthew Murta and 
Eliza Murta were living. 

Two other affiJavits only were filed. One James Creamer, 
who had known Henry Murta and his family in Ireland, 
made affidavit that he, the affiant, had come to this country 
about 19 years before, and that he believed that Henry 
Murta was the only living child of his parents, and that 
there were no descendants of any other, and that he had 
never heard of any relatives of thé intestate except Eosanna 
Andoe and the said Henry Murta. One David D. Lynch 
made affidavit that he knew the Murta family in his boyhood 
in Ireland; that from what he knew he believed Henry Mur- 
ta's parents were dead, and ail his brothers and sisters had 
died without living descendants, and that said Henry Murta 
and the said Eosanna Andoe were the only living relatives of 
the intestate. 

Upon thèse three affidavits, presented to the court by coun- 
sel, representing Henry Murta and Eosanna Andoe, a partial 
distribution of the personal estate was made by the adminis- 
trator on February 6, 1869, under order of the court, and 
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J3,000 was paià to the committee of Eosanna Andoe and the 
like sum to Henry Murta. 

Shortly after this it appears that the widow of Edward 
Murta, a brother of the above-named afiSant Henry Murta, 
saw in. a newspaper some mention of this distribution, and 
she immediately caused affidavits of numerous witnesses to 
be filed in said probate court, establishing the fact that her 
husband, who had died in 1865, was a brother of Henry 
Murta; that she had been married to him in Pittsburgh in 
1850, and that they had lived there contihuously, and had 
four children who were living. 

It appeared from the affidavits that Henry Murta, whose 
résidence had been in Pittsburgh and St. Louis, and who, in 
his affidavit, had failed to mention this brother or his chil- 
dren, had from time to time lived in the same house with 
them in Pittsburgh, and a physician made af&davit that in 
December, 1859, he had attended Henry Murta during an 
illness at Edward Murta's house. Upon the showing made 
by thèse affidavits the children of Edward Murta were admit- 
ted without opposition to share in the estate, and a further 
distribution was made of $4,000 each to Henry Murta and 
the committee of Eosanna Andoe, and $1,750 to each of the 
four children of Edward Murta. Thèse sums were paid by 
the administrator under an order of the court, dated four- 
teenth of June, 1869. On the twenty-seventh of September, 
1869, there was a final settlement by the administrator, in 
whioh the committee of Eosanna Andoe received the further 
sum of $5,069.65, 

The présent suit was instituted in January, 1879, by Em- 
ily Sullivan, claiming to be a sister of the intestate, and by 
the son and daughter of John Sullivan, deceased, alleged to 
hâve been a brother of the intestate. Thèse complainants 
elaim that they are the persons and the only persons who, aa 
his next of kin, had any right to the intestate's personal 
estate. The défendants in this suit are Eosanna Andoe, the 
lunatic; John T. Mason, E., her présent committee; Elder, a 
former committee ; Merryman, administrator of Scott, a de- 
ceased committee ; the exécuter of Henry Murta, who is now 
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dead; the four children of Edward Murta, and their guard- 
ian; and Maguire, the administrator of Edward Sullivan. 
The only défendants whohave been summoned are Eosanna 
Andoe and Mason, her présent committee; Elder, her for- 
mer committee ; and Merryman, the administrator ôt the 
deceased committee. The other défendants are now résidents 
of this district, and hâve not been summoned, nor hâve they 
appeared or answered. 

The proof which the complainants hâve produced convinc- 
ingly establishes the relationship claimed by them to the 
intestate, Edward Sullivan. The fainily historyofthe intes- 
tate, and of his five brothers and one sister, is clearly proved by 
the testimony of numerous witnesses examined under a com- 
mission sent to Ireland, and they are corroborated in many 
essentials by the production of a copy of the will of the 
mother of the intestate, dated in 1838, in which the intestate 
is mentioned by name, and described as residing in Pittsburgh, 
in America, and the testator's nephew, John Andoe, is also 
mentioned as residing at Pittsburgh. Spécial provision is 
made for the support of the testator's only daughter, the com- 
plainant Emily Sullivan, who was then and now is both deaf 
and dumb ; and the other sons of the testatrix, brothers of the 
intestate, are also mentioned, 

It also clearly appears, we think, from the proof, that Henry 
Murta, in the afBdavit he made on the thirtieth of January, 
1869, to procure the distribution ordered by the probate 
court of St. Louis, was guiity of many false statements and 
suppressions of the truth. It was not true, to begin with, 
that Matthew Andoe, his maternai grandf ather, through. 
whom ^ae traced his relationship to the intestate, was the 
intestate's unole, as he alleged. It was trùe, however, that his 
maternai grandmother was an aunt of the intestate. It was 
not true that his own mother, through whom he traced his 
kinship, was dead. She was then living in Ireland, and did 
not die untU 1874, and letters had been received by her from 
him in 1866. The account he gave of the death of his own 
brothers and sisters was not true. Several of them were then 
living in Ireland, and also quite a number of his cousins, who 
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were as nearly related to the intestate as hiinself. He had 
himself been to Ireland on a visit in 1851 or 1852, and quite 
a number of the witnesses examined under tlie Irish com- 
mission say they then saw and talked Trith him. Thèse were 
persons' familiar with the family history of the intestate, and 
of the complainants' relatiouship to him. It appears further 
that he could not possibly hâve been ignorant of the exist- 
ence of the children of his brother Edward, who were ail liv- 
ing in Pittsburgh ; and upon them coming forward and 
making claim, their rights were at once recognized without 
opposition from him. The falsity of his affidavit with regard 
to his own immédiate family and relatives,, swearing as he 
did to the death or non-existence of persons he well knew, 
and had no reason to suppose to be dead, lead to the conclu- 
sion, when considered in connection with his opportunities of 
knowledge, that when he undertook to swear that the intes- 
tate never had had a brother, and never had but one sister, and 
that she had died unmarried, he either swore to matters of 
which he had no knowledge or information whatever, or, as 
seems more probable, he was suppressing information which 
he had or could easily hâve obtained, and that he did so to 
deeeive the probate court and procure the distribution in his 

favor. 

The fact that Edward Sullivan, the intestate, was living at 
Pittsburgh, in America, and that he was a wealthy man, was 
known to persons with whom the affiant talked during his 
visit to Ireland in 1851 or 1852, and they knew that he came 
from the same city in the United States in which the intes- 
tate resided, and they knew of the existence of the complain- 
ants, and of their relatiouship to the intestate, and it is high- 
ly improbable that he could, after talking with them, hâve 
remained ignorant of the existence of the complainants. 
Another circumstance which throws light on his attitude to- 
wards this large estate, and his want of confidence in his claim 
to share in it, is the fact that it appears that he had made a 
contract with the attomeys who represented him in the dis- 
tribution by which they were to receive one-half of ail they 
obtained for him. 
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Wé are satisfied that the complainants' hâve established 
their kinship to the intestate, and tlieir right to be reoog- 
nized as entitled to Lis personal estate, and that the persons 
to whom it ■was distributed ha<d no îight whatever to it, and 
that the distribution made *a8 procvired by fraud praeiiçed 
upon the probate court by Henry Murta, one of the distrib- 
utees. 

Finding the equity of the case to be with the complain- 
ants, it remains to examine the objections of a teohnical 
character to granting them relief which hâve been ably urgèd 
by counBel who hâve appeared on behalf of the committee of 
the lunatic and zealousiy represented her rights. The juris- 
diction of this court, sitting in equity, to grant relief in cases 
■where there has been fraud in obtaining judgments or decrees 
in othér courts, where the fraud is clearly provéd, is not 
seriously questioned, and we take it to be fuUy established. 
Gould V. Gould, 3 Story, 516 ; StOry's Equity, 252a. 

The committee of the lùnatic was represented in the dis- 
tribution by thè same counsel who represented Henry Murta, 
and her claim rested entirely on the affidavits hereinbefore 
mentioned, which were filed on his behalf; so that, although 
her committee, ahd of coursé she herself, were in one sensé 
innocent of participation in misleading the probate court, 
they reaped the fruits of Henry Murta's conduct, and hâve 
no better title to the money distributed to her than be had to 
the Bums which he obtained. ' 

The points principally relied upon by eounsel for the com- 
mittee are as follows : 

First. It is objected that Kosanna Andoe, the lunatic, has 
not been summoned. Process was prayed against her, and 
also against her duly-appointed committee, who is at presen'd 
acting for her. The subpœna against her was retumed served 
by service on her committee. Her committee, although not 
answering in her name, has answered fully in his character 
of. committee, and has presentéd every defence which he 
could hâve presentéd if answering in her name, and he has 
stubbornly reaisted the pretensions of the complainants, and 
has been assisted by able counsel in defending his rights. 
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This he has done under the Banction of the state court -which 
«ppointed him, and the expense has been by order of that 
court paid eut of the lunatic's eatate. The lunatic herself ia 
and has been for some 30 years an inmate of an insane 
EBylum in this district, and service of process on her per- 
sonally would hâve availed nothing. It would hâve been 
more regular to hâve applied to this court to appoint some 
one to answer and défend the suit for her, in accordance 
with the eighty-seventh equity rule; but, unquestionably in 
this case, the court would hâve appointed her présent com- 
mittee, and the very same answer would hâve been filed. If 
there was any reason to suspect that the committee who bas 
defended her interest had not done bis whole duty, or had any 
interest opposed to hers, the court would not be slow to 
require a separate answer to be filed on her behalf by some 
one specially appointed to défend her ; but to do so in this 
case would be to do an utterly nugatory act in a case in which 
the point is now for the first time raised on final hearing, 
after taking testimony on both sides for two years at great 
eipense. 

It seems to us proper in this caseï that the answer filed by 
her committee should be treated and taken as the answer of 
the lunatic. 

Second. It is urged that the oomplaînants are barred of 
their relief by limitations, lapse of time, lâches, and delay in 
filing their bill. What will constitute such a bar as to a 
claim purely équitable must dépend upon the faets and cir- 
cumstances of each case. 1 Story's Equity, 64a ; Hanson v. 
Worthington, 12 Md, 441; Syester v. Brewer, 27 Md. 319; 
Etting v. Marx, 4 Fed. Eep. 673. 

It is to be noticed that the complainants are aliens resid- 
ing in Ireland ; that one of them is a person deaf and dumb 
from her youth. So far as we can gather from the record it 
does not appear that any notice was published, pending the 
administration in the probate court, warning the next of kin 
of the intestate to appear as claimants of the estate. They 
first obtained knowledge of the death of the intestate in 1874. 
In 1876 they filed a bill in one of the courts of St. Louis to 
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set aside the distribution for fraud. None of the parties who 
had received distributive shares of the estate resided in the 
state of Missouri, and they could not be served with process, 
and it was f ound that the administrator was protected by the 
order of the probate court. The complainants then dismissed 
that bill, and finding in this district the lunatic and the money 
distributed to her, they filed this bill in January, 1879. Con- 
sidering the dif&culties in the wây of the complainants, and 
that the défendant has been in no way prejudiced by the 
lapse of time, we do not see any reason why, in a case in 
which the equities are soplain, the defence of lâches should 
prevail. 

Third. It is nrged that the proper parties hâve not been 
made complainants. It is objected that even if it is ad- 
mitted that the complainants bave established their relation- 
ship, and that the complainant Emily Sullivan is a sister of 
the intestate, and that the complaiiiant' Mary Mowlds and 
her brother, Jeremiah Sullivan, are children of John Sulli- 
van, a deceased brother, yet as the testimony shows that 
John Sullivan died in London in 1867, after the death ôf the 
intestate, the administrator of John Sullivan should be the 
complainant claiming his interest and not his children. 
Conceding it to be true that the administrator is the proper 
party to receive the distributive share of John Sullivan, we 
still hâve one of the complainants with an undoubted stand- 
ing in court, and as, until the décision of this suit, it could 
not be known whether or not there would be assets of John 
Sullivan, in Maryland, requiring administration, and as the 
administration would hare to be taken out in Maryland, we 
think the persons presumably, equitably, and beneficially 
entitled to his estate may, with the other complainant, in a 
suit of this character, be allowed to represent his interest in 
the fund sought to be recovered. There can be no difficulty 
in now requiring administration on the estate of John Sulli- 
van, and in allowing his Maryland administrator, or indeed 
any other parties who might prove themselves entitled to 
any distributive share 6t the fund to be recovered, from 
coming in and sharirig in the beneût of any decree. 
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Fourth. Atiother defence set up is that the fund souglit to 
be affected by a decree in this case is in the possession and 
control of the circuit court of Baltimore city, which ap- 
pointed the committee of the lunatic, and that, therefore, 
every other court is excluded from adjudicating any question 
with regard to it. Eosanna Andoe was found in 1869 to be 
of unsound mind, under a writ de lunatico inquirendo, issued 
by the circuit court of Baltimore city, and, upon the ratifica- 
tion of the return of the writ, that court, exercising equity 
jurisdiction, appointed two persons committee of her person 
and estate. The fund now sought to be reached was paid to 
them by the administrator of Edward Sullivan, the intestate, 
and bas been invested and held ever since, fijst by the com- 
mittee so appointed, and subsequently by the présent commit- 
tee, who Bucceeded them in that office. Whatever that court 
as a court of equity, upon a proper bill filed therein, or any 
other court of equity, could decree with respect to the owner- 
ship of that fund, this court, having ail the equity jurisdic- 
tion that appertains to any court, can in like manner decree. 
Payne v. Hook, 7 "Wall. 430. The complainants might bave 
filed their bill for relief in the court which appointed the com- 
mittee, but they were under no obligation to do so, because, 
being aliens, the constitution and laws of the United States 
hâve given them the right to choose the fédéral court. 

We do not think the proposition can be maintained that 
l^roperty held hyff, committee of a lunatic is to be considered 
in the custody and possession of the court which appointed 
him, and to which he is accountable for its management, in 
sach sensé that no other court can adjudicate with regard to 
the title to it, or any trust to which it may be subject. The 
i ajust results of such a doctrine are obvions and at once siig- 
gest themselves. The power to appoint such a committee 
might, by the législature, be conferred upon any court of the 
state, and should the committee so appointed obtain posses- 
sion, by color of his office, of any property, real or personal, 
no matter to whoqi belonging, the true owner could not 
recQver it except by pétition to, that court ; and, no matter how 
déficient that court might be in iurisdiction or machinery to 
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try the question of title, it could not be tried' élsewhere 
except by the aliowance and permission of that court. . The 
lunatic and her committee are both parties to this case; the 
committee bas defënded it on her behalf, 'with the sanction 
of the state court wliich appointed him, and they are botb 
bound by any decreè passed herein, and we think the fruits 
of that deeree should be realized without spécial difficulty. 

In our judgment the complainants hâve shown themselves 
to be entitled to the relief prayed for, and we will eign a 
deeree in proper form establishing their rights, and directing 
that the fund afifected by the deeree be brought into thie 
court for the beneût of the parties entitled to it. 



Knevalb V. Hydb. 

[Circuit Court, D. Nébraska. , 1881.) 

1. ACT OF CONGRBSS, JULY 23, 1866— BoNA FiDK PuRCHASEK. 

Under the act of congress of July 23, 1866, the équitable cwnership 
of the land vested in the St. Joseph & Denrer Qity Railroad Company 
upon filing the map of the location of the road with the secret^iy of 
the interior, and a patent thereafter issued by the United States con- 
ferred no title on a fiona Jîde purchaser without notice of the location 
of the road, 

2. RiGHT TO Dkclakb FoBl'BrruitÊ. 

The right to déclare a forfeitureof the land for breàch of condition 
by the company, and résume the grant, belongs tp the United States, 
and cannot be taken advantage of by such purchaser. 

In Equity. Demurrer to Original Bill. 

In 1866 congress made a grant of land to the state of Ean- 
sas to aid in the construction of the St. Joseph & Denver 
City Eailroad, -which road -was to run from Elwood, in Kansas, 
via Maryville, to a junction -with the Union Pacific Eailroad, or 
any branch thereof. In pursuance of the terms of the grant 
the company filed a map of its line with the secretary of the 
interior on the twenty-eighth of Mareh, lÔTO. This map was 
transmitted to the local land-office at Béatrice, where it was 
received on the thirteenth of April following. On the elev- 
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enth of April one Cropsey entered one quarter section included 
in the grant, and afterwards a patent therefor was issued to 
him. Knevals claims under the railroad company, and Hyde 
under Cropsey, and the first question arising in the case was 
whether the grant to the company took effect when the map 
was filed with the secretary of the interior, or when it was 
received by the local officers. The grant contained the con- 
dition that the road should be built to a junction with the 
Union Pacifie Eailroad, or one of its branches, within ten 
years, The road was built to a junction with the Burlington 
i & Missouri Eiver Eailroad in Nebraska within the time lim- 
ited, but not to the Union Pacific, and it was objeaied by the 
défendant that the Burlington was not a branch of the Union 
Pacific, and therefore that the condition had been broken and 
the lands forfeited. It was also objected that Cropsey was a 
bonafide purchaser -çTithout notice of-the location of the rail- 
road, and therefore was entitled to protection against its 
claims. 

J. M. Wodworth, for plaintiff. , 
,,, jB. IFloAeiey, for défendait, ,. 

MiïiLEB, ' 0. J. 1 . I' ani of the opinion that within the 
' meahirig' of the first 'ëectiôti bît;hë'act ôf coïréreàsofJaly 23, 
1866, (ehapter' 212, ôf that session,) gràniïrig lands to the 
state of Kansas for the use and benefit of the St,>. Joseph & 
Denver City Eailroad Company, "the lime or route of the ro^d" 
^às "definitely fixed" When'' on thetwenty-eighthof March, 
1870, a map Of said location, âdopted'by the'board of direct- 
ors of the company, was received by and filed with the secre- 
tary of the interior as the law required. It foUows that on 
that day the right to the use and benefit of the sections of 
land designated by odd numbers, within 10 sections on each 
side of that line, became vested in the company, ineluding 
the quarter section now in controversy, unless it had been pre- 
viously sold, or otherwiee came within the excepting clause of 
the act, 

2. The origin of defendant's adverse title is a purchase 
made from the United States through its land officers 14 days 
after the rights of the company had vested. The équitable 
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title to the land had therefore vested in the ^oiapany before 
any interest in it whatever had corne to Cropsey, the grantor 
of the défendant. 

3. The rights of the parties in this case are not affected by 
the question of notice. No other notice was required of the 
Company than filing its map with the secretary of the interior. 
No other aot was necessary on the part of the company to 
establish its right to the land. No other act could be done 
by the company towards perfecting the title nntil so much of 
the road was built as authorized it to apply for patents for 
the land. And it will scarcely be contended that until the 
patents issued any location by purchase from the govem- 
ment could corne in and take it up as vacant land. It is 
probable that the strict légal title passed to the state of Kan- 
sas for the use pf the comp8|i^y by t|ie apt of fiUng thé map, 
and related back to the date of the statute, which makes a 
grant to the ^tein prceseiUi i)f lands tô be ascertained by 
the act of locating the route qf the road. But it is sufficient 
to say that on the filing of the "map there was vested in the 
company the équitable ownershipof the ItmtJ- — an equity which 
could oiily be defeated byi fàlilUrè to pèrftiriii the conditions of 
the grant. f he power in tlie ojffiçés of the land 'depàrtment 
to sell the land was gone, and the patent issued fcy them con- 
ferred no real right, though it gave an; app?i?:ent title.; ,i It is 
not a case, therefore, of notiçeibuta cas§ qf ,pj:iqrity pf .jright, 
in which the prier right muet pre^ail. ; If i1^ .;srei5jB qtherwise, 
the filing pf the map iia the ofipioe of tlie; compiissionf i; of the 
gênerai land-ofi&ee at Washington, the paly notice the com- 
pany could give, was sufficient to require Cropsey to take notice 

Ofit. .; 

4. With the question of forf eiture, by reaspn of failure to 
complète the road, neither défendant nor bis grantor has 
anything to do. They cannot déclare such a failure, nor 
does a loss of the title arise as a légal conséquence out of 
such a failure. The sale to defendant's grantor was not in- 
tended to assert such a forfeiture, beoause at the date of that 
eale no ground of forfeiture existed. This court, however, 
has settled the doctrine .that in cases of this class the right to 
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déclaré the forfeiture aûd résume the grant belongs to the 
tJnited States, and can only be made effectuai by an act of 
congress or a judicial proceeding. Schulenburg v. Harriman, 
21 "Wall. 4é. The allégations of the bill demurred to make 
a case, therefore, in which complainant, being the équitable 
owner of the land, finds faimself embarrassed by an apparent 
légal title in défendant, and therefore entitled to relief in a 
court of equity; • 

The demûrrer to the bill is therefore overruled, -with leave 
to défendant to answer within a reasouable time, to be âled by 
the court. 



Falls Wiee MANiJi'*G Ce. r. Beodebick. 
(CircuU Coitrtt E. D. MittoyH. March, 1881.) 

1. ReMOVAL— COUKTBB ClaIM — ÀmOUHT IN DlBPUTB — AOT OF MaRCH 

3,1875. 

The claim oi the plaintiif , and not the counter claim of the défend- 
ant, should fix the amount in dispute, in detennining the right to 
remove a cause from the state court under the act of MarchS, 1875. 

Glarkson v. Manson, 4 Fbd. Rep* 267, contra.— ["Ed). 

Motion to Eemand. 

Loais B. Tatum, for plaihtiff. 

Noble é Ornck, for défendant. 

Trbat, D. J. The plaintiff, an Ohio corporation, brought 
suit in the state circuit court for less than $300, the défend- 
ants being citizens of Missouri. The défendants appeared 
(February 8th) and filed an answer and counter claim. 
The counter claim is based on an alleged contract in ■writ- 
ing, for the non-performance of which ' the défendants hâve 
Bustained damages (unliquidated) in the sum of $1,000, 
No written contract \^as filed, or profert thereof made. 
On the foUowing day the défendants filed a pétition for 
the removal of the cause to this court. Under the act 
of March S, 1875, the défendants, though citizens of Mis- 
souri, had a right to the rèmoval, the plaintiff ^ being a 
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citizen of another state, provided the amount in dispute 
exeeeds $500. The plaintiff claims less than $500, but th§ 
défendants, by way of oounter olaim, demand $1,000. The 
Missouri statute requires tbat tbe written contract on -which 
such counter claim is based should be filed ; and under the 
more récent décisions of the suprême court ol Missouri, if 
not filed, a motion to dismiss, etc., would lis But the < 
défendants having filed their answer and çountei ilafm on 
February 8th, but not the written contract, appc-red next 
day, February Oth, with pétition, , etc., for removal to this 
court, an order for which was duly granted. The act of 
1875 provides for the removal of a civil suit "whefe the mat- 
ter in dispute exeeeds, exclusive of costs, the surn or value 
of $500, * • * in which there shall be a controversy 
between citizens of différent states." Hence the parties are 
within its.terms as to citizenship. Are they. as to the amount 
in dispute? Judge Blatchfojrd has, reoently held, (Clarkson 
V. Manson,*) in a case similar to this, that, a-lthough the 
plaintiff 's demand was for lésa thian $500, yet as the defend- 
ant's counter claim for judgment over was for more than 
$500, the cause was removable. If; that be a true interpretji,- 
tion of the act, the door for removals is wide open, whenever 
a défendant, for parposes of delay or otherwise, chooses to 
interpose a counter claim for more than the presoribed sum ; 
thus drawing into United States courts the triftl, through the 
device of a counter claim, of any cause in which the ampjunt 
claimed by plaintiff, although less. than $50.0, is to be deter- 
mined. It may be, on the other hand, that the original 
demand in the state court is| for a smaïl sum, while the real 
dispute involves thousands of dollars. How shall a TJnited 
States court avoid fraud on itsjurisdiction on one, hand, ^ and 
préserve the just right of removal on the other?, Must it 
await the final outcome, and then render judgment as the 
facts may require, purçuant to the terms of section 5 of the 
act of 1875, by remanding or dismissing? 

An imper iant inquiry iu this case arises under section 6 of 
said act, viz. : "That the circuit court of the Unife<d State?, 

*Reportod in 4 Fbd. Rei?. ^57., . ; . , , 
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shall, in ail suits removed under the provisions ôf tliis act, 
prooeed therein as if the suit had been originally commeneed 
in said circuit court, and said proceedings had been taken in 
suoh suit in said circuit court as shall hâve been had therein 
in said state court prior to its removal." The purpose of 
this section is, obviously, that ail proceedings after removal 
'shall be as if the suit was originally brought in the United 
States circuit court, and ail had in the state court before 
removal shall stand on the same footing. Hence, vfhen the 
answer and counter claim were filed, February 8th, in the 
state court without the alleged contract in writing, the plain- 
tiff could hâve interposed a motion for dismissal ; but, as the 
case was removed to this court before opportunity gi'ven for 
such motion, his right to do so still remains. Suppose such 
a motion interposed hère and sustained, what would be the 
status of the case? Under section 5 no dismissal of the case 
should be had, for the plaintiff would net be at fault. If the 
counter claim is dismissed, and the case remanded after such 
dismissal, what eflfect would such dismissal hâve, jurisdic- 
tionally, it being rendered by a court tbat had thus decided 
its own want of jurisdietion in the premises? The act of 
congress (section 5) provides that when it shall appéar to 
the United States circuit court that the dispute is not prop- 
erly within its jurisdietion, it "shall proceed no further 
therein, but shall dismiss the suit, or remand it," etc. 

Hence, it seems that the first inquiry, on proper motion, is 
to ascertain whether on the papers, as transmitted to this 
court, it will remand, sustain a motion to dismiss the coun- 
ter claim, or will permit the défendants hère to do what 
should hâve been done in the state court. Under the later 
rulings of the Missouri suprême court the counter claim is 
sùbject to dismissal on motion. If such a motion is made 
and granted, the case will hâve to be remanded. The 
anomalous position the case will then occupy in the state 
court cannot be avoided. 

The judgment of this court for dismissal of counter claim, 
if its jarisdiotion is to be thus determined, may or may not 
prevent the state court from allowing the same to be re-in- 
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stated and the filing of the written contract. AU this court 
will hâve deeided is that the motion to dismiss the counter- 
claim is sustained, whereby it will hâve deeided that it has 
no jurisdiction of the case, and that the same should be 
remanded at defendant's costs. If the motion to remand, in 
the présent state of the record, is overruled, theri, under sec- 
tion 5 of the act of 1875, it may appear, through proper 
motions, that this court has not properly jurisdiction of the 
case, and the order to remand may hereafter be granted. 
The suprême court of Missouri has held that under the state 
praetice act profert is not necessary; and that advantage of 
the non-filing of a written contract must be taken by motion. 
If a case is removed to this court, without opportunity for 
making such a motion in the state court, and such motion is 
made hère, will this court permit such contract to be filed 
hère, and thus give the case hère a position, jurisdictionally, 
différent from what it had when removed ? Can the remov- 
ing party thus obtain jurisdiction, or escape the conséquences 
of his position in the state court? Must he not abide by the 
record as it stood ? Or may he assume that, as no motion 
to dismiss was made before removal, the case hère has the 
same status as if the contract had been filed before removal ? 
Thèse difficulties are suggested with a view of determining 
the true meaning of the statute as to the amount in dispute. 
Under the act of 1789, the défendant, on entering his appear- 
ance, had to then file his pétition for removal, and there is a 
long Une of décisions that the amount was to be determined 
by plaintiff's demand. Indeed, no other criterion could be 
had in the then state of the record. Since then varions acts 
of congress hâve granted permission to remove at other stages 
of the proceedings, but none has changed the rule as to the 
amount in dispute, or the rule by which it is to be ascer- 
tained, unless the adoption of the state practiée has so done 
under the acts of 1872. The rules of law, as established 
before state praetice as to counter claims existed, are familiar. 
Is it to be supposed that the uniform rulings of the United 
States court were intended to be overturned, as to removâls, 
v.6,no.7— 42 
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bj the act of 1872, independent of ail the statutes and décis- 
ions conceming the remoyal of causes ? 

While the practice acts of the state may prevail as to 
pleadings, etc., under the United States act of 1872 they cannot 
■enlarge or change the United States acts conceming removal 
of causes from state courts. The amount in dispute still 
■continues to be what plaintiff claims, and not what by coun- 
ter claim the défendant may demand. 

Motion to remand sustained. 



Weab V. Mayeb. 
(Cvreuit Oowt, E. B. Misaowi. September, 1880.) 

1. Weit of Ebbob— Koticb— Rbv. St. { 4981. 

A -writ of error 'will not be allo-wed from the circuit to the district 
court, in bankruptcy proceedings, unless the plaintifl in error shall 
hâve given the notice required by seatioa 4981 of the Revised Stat- 
utes. 

2. Same— Teial Withotjt Jubt. 

A judgment cannot be reviewed in the circuit court upon a ■writ of 
error, •when the cause, by consent of the parties, waa tried before the 
judge of the district court without a jury. — [Ed. 

Writ of Error. 

W. L. Scott and D. W. Wear, for plaintiff in error. 

W. B. Homer and L. B. Kellogg, for défendant in error. 

McCbaby, C. J. This was an action at law in the district 
«Qurt, brought by Mayer, as assignée ia bankruptcy of one 
Wellington Stewart, to recover the value of certain goode 
alleged to hâve been obtained by plaintiff in error from Stew- 
art by way of fraudulent and illégal préférence. A jury was 
waived, and by consent of parties the issues of fact were sub- 
mj^tted to the court, the finding and judgment were for the 
assignée, and the cause has been brought into this court by 
-writ of error. The Mil of' exceptions shows the findings of 
fa,et by the court in, the nature of a, spécial verdict, and also 
•sets forth certain testinnny, to;^ether with tha court's ruling 
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thereoii, and eiceptions to the sàme. Ceunsel for the assignée 
moves to dismiss the writ of error, for the reason that this 
cottirt has no'jurisdiotion of the case. In support of this mo- 
tion it is insisted that the plaintiff in error should hâve given 
notice as required by section 4981 of the Revised Statutes of 
the United States. That section provides as foUows: "No 
appeal shall be allowed in any case from the district to the 
circuit court unless it is claimed and notice given thereof to 
the clerk of the district court, to be entered with the record of 
the proceedings, and aiso to the assignée or creditor, as the 
case may be, or to the defeated party in eqùity, within 10 
days after the entry of the decree or décision appealed from, 
nor unless the appellant, at the time of claiming the same, 
shall give bond in the manner required in cases of appeals in 
Buits in equity ; nor shall any writ of error be allowed unless 
the party claiming it shall comply with the provisions of law 
regulating the granting of suéh writs." In the case of Ins. 
Co. V. Comstoàk, 16 Wall. 266-7, the suprême court construes 
this section as foUows : "Taken literally, the 10 days* limita- 
tion does net extend to writs of error, but the better opinion is, 
in view of the fâct that writs of error and appeals are asso- 
ciated together in the ârst clause of the section, that the word 
< appeal,' atthe comniencement of thé second clause, means 
the same as 'review' or 'revision,' and that it was intended 
to inclnde the writ àî error as well as appeal, as the whole 
section seems to contémplate a more expéditions disposition 
of the cause in thë appellate court than that described in the 
judiciary act, or the act to amend the judiciary System." 
FoUowii^ this clear intimation of the suprême court, I should, 
even if there was no other question of jurisdiction presented 
by this record, feel constrained to sustain the motion to dis- 
miss. But that motion is tirged upon another ground, which 
I proceed to consider. It is insisted that the cause having 
been tried before the judge of the district court, sitting in 
place of a jury, by consent of both t)arties, the judgment 
cannot be reviewed in the circuit court upon a writ of error. 
The finding of an issue of fàct by the coiirt upon the évidence, 
either with or without the consent of parties, was a proceed- 
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ing altogether anknown in the common l&vr', and it is well 
Bettled tbat, in the absence of a Btatate authorizing that mode 
of proceeding, no exception can be taken to any opinion of the 
court upon admission or rejection of testimony, or upon any 
other question of law whioh may grow ont of the évidence 
■where no jury is empanelled. Campbell v. Boqreau, 21 How. 
226 ; Blair v. Allen, 3 Dillon, 101 ; Kelsey v. Forsythe, 21 How. 
85; Geld v. Frontir, 18 How. 135; Burr v. Des Moines, etc., 
1 Wall. 99. . ' 

The doctrine of thèse cases is not disputed by counsel for 
plaintiff in ôrror, and he admits that they are ponclusive of 
the question, unless the provisions of section 914 of the Ee- 
YÎsed Statutes of the United States are applicable to and 
décisive of the controversy. That section provides that "the 
practice, pleadings, and forms and modes of proceeding in 
«ivil causes, other than equity and admi;ralty causes, in the 
circuit and district courts, shall oonform, as uear as may be, 
to the prftQtice, pleadings, and forms, jE^nd; modes of proceed- 
iugs existing at the time in like causas in the courts of rec- 
ord, of the e(tate within ^rhich such circuit or district . courts 

: are heîd, any rule of court to t^e contrary notwithst^i^ding." 
It ia veyy olear th%t th^s section goea ijoifurth^r than tp pro- 

,yide a geperal rule regulating practiceand procédure, in the 
fédéral courts, in the absence of any express congressional 
enactment upon the subject. It, .does not ,by implication 
repeal any previous aot of cpngress expressly requiring a par- 
ticular mode of proceeding in any givencase cçr clasa of eases. 
Section 566 of the Eevised Statutes (which, in my judgment, 
was not repealed by the later act embodied in section 914) 
provides that "the trial of issues of fact in the district courts, 
in ail causes except cases in equity and cases of admiralty 
and maritime jurisdiction, and except as otherwise provided 
in proceedings in bankruptcy, shall be by jury." Section 649 
of the Eevised Statutes provides that "issues of fact in civil 
cases in any circuit court may be tried and determined by the 
court, without the intervention of a jury, whenever the par- 
ties, or their attorneys of record, file with the elerk a stipula- 
tion in writing waiving a jury." This provision, however, 
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cannot be extended to proeeedings in the district court, but, 
on the contrary, leaves in full force the statute above cited, 
which requires that the trial of ail issues of fact in that court 
(with «ertain enumerated exceptions not material to thia ques- 
tion) shall be by jury. It follows, from thèse considérations, 
that a writ of error does not lie, in a case like the ope uuder 
considération, to re-examine and revise the action of the dis- 
trict court, and the writ is aocordingly dismissed for want of 
iurisdiotion. 



BaBNBS ». VlALL. 

SaMb ■». Steebb.. 

- SAiiB V. POTTBB. : !' . 

. . \OireuUi Gov/irt, B. Bhocl^ Mand. i . ,1881.) : . 

rALSB'lMPaiSOHMENT^TEBSF'ASS. ' T; ! <, , 

i A o'udgment debtor, who bas been âischArj^Qd frpm ^pjispnqtçat, 
, , either uader çhapter 216, Gpn. St. R. L , for the negjéçt of the plain- 
tiA to pay his board, or uhâci*' section 6, e. 21â,'b^àii36 not iakëii''in 
exécution within 30 day» af ter final' judgmdnt a^aiiiéti him, cannot^be 
lawfuUy arrested again upon an alias exécution, or upon mesne pro- 
cess, in an action upon the same ju^gment. 

Bamb— Wed Liablb ih Tre^pass. \ 

If, after sufh discbarge, the défendant "be àgain imprisôned'oii an 
alias exécution, the plaintifE and his attorney are liablè in trèspîàss, 
but not the clerk, when there is nothing on the record l'ô"instlract 
him that the défendant had been imprisoned for more thàh 30 days, 
nor the jailer, who is protected by the precept. 

Bamb— Damages. 

That the défendant was illegally arrested and detained through a 
mistake of la-w, or miscalculation of time, which was shared by ail 
the parties, is a fact which goes far in réduction of damages. 

8amk. 

Chapter 216 and section S, e. 213, Qeneral Statutes of Khode Island, 
construed. 

Chas. A. Wilson, for plaintiff. 

Ervin T. Case, for défendant Viall. 

Dexter B. Potter, for self and défendant Steere. 
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LowELL, C. Ji Thôsè three actions of trespass and false 
imprisonment were Bubmitted to the court without a jury. 
In July, 1876, the défendant StWe brought an action of tro- 
veï against the plaintiff Barnes in the Bupreme court of 
Ehode Island, and caused him to be arrested on mesne pro- 
cess. The plaintiff gave bail. After several trials a verdict 
■was rendered for Steere for a large amount, and judgment 
was entered for him, upon which exécution was issued and 
retumed no» est. On the third of December, 1878, Barnes 
waa surrendered by his baiUto the défendant Viall, the jailor 
of the Providence county jail,andtwodays afterwards Barnes 
caused a tort citation to be issued to Steere, under chapter 216 
of the General Statutes of Ehode Island, requiring him to pay 
the board of Barnes withiu ten days, which he did.* Ou the 
second of January, 1879, Barnes not having been committed 
on exécution in pursuance of section 5, c. 218, of said stat- 
utes, required the défendant Viall to discharge him, but 
agreed to stay until the next morning. Viall, in the mean- 
time, consulted counsel, and saw the clerk of the court. On 
the morning of January 3d the prisoner was discharged by 
an entry on the jail-book, giving the isause, and thereupon left 
the office î but was presently after arrested .by a deputy sher- 

♦Qeîtebai:, Btatuïbs of Rhode Island, c. 216. 

Section 1. Any person who shall be imprisoned upon original writ, 
mesne process, exécution, or surrender or commitment by bail in any 
action on pénal statutes, or In any action of trover, detinue, trespass, tres- 
pass. and ejectment, or trespass quare damurafregit, in which the title to 
the close was not in dispute between the parties, or in any action of the 
case for words spoken, and who shall complain, on oath, to the keeper of 
the jail in which he is imprisoned, that he has no estatef real or personal, 
wherewith to support himself in jail or pay jail charges, shall be entitled 
to a citation as hereinafter provided. 

Sec. 2. If such keeper shall believe such complalnt to be true, he shall 
forthwith issue a citation, under his hand and seal, to the plaintifE at 
whose suit the complainant is imprisoned, if the plaintiff résides in thia 
State ! or, if he does not réside within this state, then to his agent or attor- 
ney of record ; or, if he has no agent or attorney of record, then to the per- 
son who indorsed the plaintifE's writ as surety. 

Sec. 3. Such citation shall set forth that such prisoner has made com- 
plaint as aforesaid, and that such prisoner will be discharged unless 
the sum of three dollar^ per week be, within 10 days.from the time of 
the service of such citation, paid to the sai^ keeper, in advance, for the 
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iff upon an alias exécution procured on the sam© day by the 
défendant Potter, as attorney for Steere, and was recommitted 
to the oustody of the jailor; and. on the fifth of January 
Barnes caused another tort citation to he issued tô Steere, in 
accordance with which the board was again paid; but in 
conséquence, probably, of the form of citation, requiring pay- 
ment in ten days, there was a lapse or hiatus of a week dur- 
ing which the board was not prepaid. Af ter some weeks the 
plaintiflf petitioned the suprême court for a lyrit of habeas cor- 
pus, but did not prosecute bis pétition, ;and filed a second 
pétition March24th, and on the twenty-seventh of March he 
was discharged by the court. The reason given in his pétition 
for demanding a discharge was that his board had not beei^. 
duly paid; but at the hearing the question was raised as to 
the legality of the arrest. The court gave no written opin-j 
ion, but are understood to hâve said that he was certainly 
entitled to be released for the cause first assigned, and that,, 
therefore, it was not necessary to^pronounce upon the other. 
Âfter his discharge he brought thèse three actions against the 
creditor, the attorney, and thej'ajlor. 

Several questions hâve been ably presented in the briefs of ; 
counsel: Whether the arrest and détention were illégal? 

board of such prisoner, reckoniiig such board from the expiration of said 
10 days after such service, which payments in adVaace shall continue to 
be made by such creditor during the time such prisoner shall be detained 
at his suit. 

Sec. 4. Buch lieeper, upon issuing the citation, shall, at the expenae Of 
the State, cause service thereof to be made by the sheriffl, his deputy, or 
any town sergeant or constabie, on the person to whom such citation shall 
be directed as aforesaid, by reading the same to him in his présence, or by 
leaving'a true and attested copy thereof at his last and usual place of 
abode. 

Sec. 5. In case of default made in payment of such prisoner's board, as 
required in the third section of this chapter, tte keeper shall discharge 
such prisoner from Jail, statihg, in his formai discharge on the jail-book, 
the reason therefor. 

Sec. 6. The amount.thus paid by the creditor for the board pf the pris- 
oner, so imprisoned at his suit, shall be added to and form a part of the 
costs of commitment and détention, and a,a such costs shall be paid by the 
prisoner in the then existlngor any future proceedings which may be I^w- 
fully-instittited against him for the recpyery. of the debt and costs of such 
suit. . ' , . 
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■whether trespass lies ? -whether the exécution will protect ail 
the défendants until it has been set aside by the court from 
which it issued? whether it will protect the jailor? whether 
the plaintiff has waived the irregularity by requiring the 
défendant Steere to support him in j'ail ? The décisions in 
actions for false imprisonment, and the kindred but distinct 
action for malicious proseeution, are very numerous, and we. 
hâve examined many of them. 

The distinctions taken are very nice, and call for a careful 
examination. By the statute of Rhode Island, if a principal 
défendant shall be committed to jail by his bail after final 
judgment, he shall there remain for the space of 30 days; 
and if not taken in exécution within that time, he shall be 
discharged from jail on payment of the prison fées. Gen. 
St. c. 213, §§ 4, 5.* 

A law or practice requiring a défendant to be charged in 
exécution within a limited time after judgment, if he has been 
imprisoned on mesne proceas, or after he is surrendered by his 
bail upon the judgment, is common to our jurisprudence and 
that of England. In England it dépends upon rules of eourt, 
but in most of the United States upon a statute. When the 
judgment debtor has been thus discharged for this cause, it 
is held in England that the debt is not released; but the 
plaintiff cannot lawfully arrest the debtor again upon an exé- 
cution issued upon the same judgment, nor ean he évade that 
conséquence by arresting him upon mesne process in an action 
on the judgment; but he may again imprison his debtor upon 
a second judgment. Pullen v. White, 3 Burr. 1448 ; Russell 
V. Steivart, 3 Burr. 1787; Blandford v. Foote, Cowp. 72; 
Smyth V. Jefferys, 6 T. E,. 777 ; Masters v. Edwards, 1 Gaines, 
(T. E.) 515. 

♦GBOTJBAii Statuteb of Bhodb IbI/AND, c. 213, { 5. 
If the principal be not taken in exécution within 30 days after final 
judgment against him when committed for want of bail, or when com- 
mitted by his bail, or by the court to which his bail shall hâve surrendered_ 
him before such final iudgment, orwithin 30 days after he shall hâve been 
committed by his bail, or by the court to which his bail shall hâve surren- 
dered him, pending seirefaciag against his bail, such principal shall be 
discharged from jail upon payment of prison fées. 
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It was hardly denied in argument that tbe etatûte of Ehode 
Island requiring the dischargô of the plaintiff vas intended 
to operate at least to prevent anOther arrest upon the same 
judgment. It may be that it discharged the plaintiff 's body 
in respect to that debt for ail future time. See Hidden v. 
Saunders, 2 E. I. 391. 

The statute does net provide any machînery for the dis- 
eharge. It simply requires that the principal debtor shall be 
discharged. If the law were that the court shonld or might 
supersede the exécution, then it might foUow that the coiirt 
«ould impose 'terms, such as that an action should not 
be brought, as is the law in England and New York; and 
that nntil the writ is saperseded it is not too late to charge the 
debtor in exécution, as was held in New York and South Car- 
olina. Brantingham' s Case, cited in Reynolds v. Corp, 3 Caines, 
267; Rohertson v. Shannon, 2 Strobh. 419. In the second of 
thèse cases is a very learned and interesting history and 
description of the English practice. Prom the language of 
the statute, "euch principal shall be discharged from jaiy 
and from the action of the jailor, which probably followed 
the usual practice, it would seem that the discharge isper- 
emptory and purely ministerial, and we so consider it. 

We are of opinion, therefore, that the plaintiff was duly 
discharged from jail, and was not liable to imprisonment 
again upon a fresh exécution. 

Does trespass lie for the new taking and détention — First, 
against the creditor and the attomey; second, against the 
jailor? As a mère question upon the form of action, our 
statute would require this point to be taken by demurrer. 
Eev. St. § 954r. But behind the form lies the substantial 
question, whether it is necessary to prove malice, which is the 
gist of the action upon the case. The distinction is that for 
force directly applied the person using or commanding it is 
liable in trespass if the act was unjustiflable; but one who is 
only remotely instrumental in causing the injury ig to be 
sued in case. If a warrant, writ, or order is procured from 
a judge or judicial ofScer having jurisdiction of the subject- 
matter and the parties, upon a true and f air statement of the 
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facts, then, if the wit or order is erroneous, it is thé mistake 
of the court; aiid.iBince it is highly inexpedient that a judge 
shonld actat the petil of damages, there is no redress. This 
is 80 in Bome cases, evenwhere the judge has not jurisdiction, 
if he décides that he has it. If, however, the facts are falsely 
and maliciously stated to the judge, the person guilty of the 
malice is liàble in an action on the case. But if the act is 
throoghout the act of the party, and there is no actual judicial 
finding, trespass will lie for the injury whether it was commit- 
ted with or without malice. The only diiïerence is in the 
damages. In this country, and especiaUy in New England, 
the writ of exécution is not gtanted by a judge, but issues as 
matter of coursé from the clerk's office ; and there are many 
décisions that a justice or clerk -who issues such a writ does 
it ministerially, and not judicially, and therefore is responsi- 
ble in damages if On¥ is issued oontrary to law upon the facts 
■within his knowledge. Sée Briggs v. WardweU, 10 Mass. 356; 
Fisher v. Deans, lOT Mass. 118; Andrews v. Marris, 1 Q. B. 
3; Carratt y: Morley, Id. 18; Lewis v. Palmer, 6 Wend. 36T. 

In this case there was nothing upon the records of the 
suprême court to instruct the clérk that the plaintiff had been 
imprisoned for more than thirty days, and therefore he was 
not wrong in issuing the exécution in the form usual in such 
cases. The authorities are likewise many which hold that 
when a plaintiff, through his attorney, procures an exécution 
or other writ which issues as of course, and which he has no 
ïight to hâve, both the plaintiflf and the attorney are liable 
in trespass : the plaintiff, because the attorney acts for him 
in the due course of his employment ; and the attorney, be- 
cause in tort the oommand of a superior is no def ence. Deyo 
V. Van Valkenburg, 5 Hill, 242; Kerrv. Mount, 28 N. Y. 659; 
Bâtes V. Pilling, 6 B. & C. 38 ; Codrington v. Lloyd, 8 A. & E. 
449; Oreen v. Elgie, 5 Q. B. 114. 

The leading case upon thia subject is Barker v. Braham, 3 
Wils. 3Ô8. There the attorney of a créditer caused exécution 
to be issued against the person of an administratrix, when it 
fehould hâve been only against the gooda of the intestate in 
her hands. Trespass was sustained against the attorney and 
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ihe client. The only différence which has been pointed out 
between that case aud this is that the writ had been set aside 
before the action was brought. But hère the plaintiff waa 
discharged on habeas corpus, and though that was, probably, 
for a différent cause, yet after he was set at liberty he had no 
occasion to apply for a modification of an exécution which 
had become inoperative as to his person. Besides, this was 
not a case demanding action by the court. The reason for 
the rule that an order of court must be vacated before an 
action will lie, is that the judgment of a court cannot be col- 
laterally impeached; but when a certain sort of writ has come 
to be issued as a matter of course, ministerially, the reason 
for the rule ceases. It was often said, formerly, that a writ 
or order after it had been set aside was a nuUity from the be- 
ginning, and the party could not justify under it, because, 
when he appealed to the record, there was no such record 
remaining. But this notion is entirely exploded. The court 
will inquire why the writ or order was set aside, and if for 
error of the judge no action lies. Williams v. Smith, 14 C. 
B. (N. S.) 596; Smith v. Sydaiey, h. E. 5 Q. B. 203. 

So, in the converse case, if the error was not that of the judge 
or court, but a mistake of the party, then an action lies 
immediately. This is a question of faot; and it was the 
fact in this case that the writ issued as of course. The 
point is a vital one, undoubtedly; and it may be that the 
plaintiff, hàving been driven to his pétition for habeas corpus, 
might bave been required by the suprême court to stipulate not 
to bring an action. We doubt whether the court has a discré- 
tion to that extent, but do not décide the point. If they 
could hâve made such an order they did not. 

A single exécution in Ehode Island contains ail three of 
the old writs, just as in Massachusetts, 70 years since. Par- 
sons, C. J., said : "By our statute we bave but one form of 
exécution, which includes a capias ad satisfaciendum, a levari 
facias as to the money of the debtor, and an extendi facias 
as to his lands. " The statute requires that when the body 
ifl exempt the capias shall be struck out. Gen. St. c. 211, 
§§ 13, 15, 18. It was the duty of the attorney to see that 
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this was done. If the exécution had been issued a few hours 
earlier, it -vrotdd hâve been regular, and then the arrest after 
30 days -wonld hâve been bad.; and we do not wish to be 
understood that the responsibility of the attorney and client 
would hâve been at ail différent in this state of facts. 

The following cases will be found applicable to some or ail 
of the points heretofore discussed. In many of them the writ 
was not set aside; in others it was; but, for reasons already 
given, this was unnecessary in the présent case. Where a 
justice of the peace, having jurisdiction, had rendered a valid 
judgment, but had issued exécution within 2é hours there- 
after, his second act was ministerial and void, and he was 
liable in trespass. Briggs v. Wardwell, 10 Mass. 356. Exe- 
cution similarly issaed from a court of record is void, and a 
levy under it conveys no title. Penniman v. Cole, 8 Met. 496. 
Where judgment creditors had, through their attorney, taken 
out exécution when an appeal was pending to the court from 
the clerk's taxation of costs, they were liable in trespass. 
Winsloiv V. Hathaway, 1 Pick. 211. Where an exécution, 
afterwards set aside for irregularity, was levied on the plain- 
tiff's goods, it was held that the cause of action arose at the 
time of the levy. Read v. Markle, 3 John. 523. Where a 
debtor was in prison on exécution, an extendi facias taken out 
by the créditer was merely void, and might be collaterally 
impeached. Kennedy v. Duncklee, 1 Gray, 65. So where the 
debtor had been diseharged from imprisonment with the 
creditor's consent. King v. Goodwin, 16 Mass. 63. Where 
a statuts prohibited arrests before exécution for a debt of 
£20 or less, but gave the judge power to authorize it under 
certain circumstances, trespass was maintained without set- 
ting aside the capias. Brooks v. Hodgkinson, 4 H. & N. 712. 

It is commonly said that such writs are yoid, and, if the 
case turned upon that, we might probably hold that the exé- 
cution, in as far as it was a capias, was void. But that 
expression is pot a very happy one, because it was not void 
upon its face, and would undoubtedly protect the sheriff who 
acted under it. It is void, upon the weight of authority, as a 
defence to the party who wrongly procured it. 
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It will be proper to notice one or two classes of cases, some- 
what analogous to this, in which trespass did not lie. A per- 
son may hâve a privilège from arrest for debt, and, if he is 
arrested, his only action will be case for a -wanton or mali- 
cious arrest. The reason for this appears to be that a great 
variety of persons hâve this privilège under varions circum- 
stances. A writ which requires the arrest of such a person 
is valid, because neither the plaintifF nor the officer is bound 
to know the facts upon which the privilège dépends; as, for 
instance, whether a trial is going on to which the défendant 
bas been regularly summoned. In the leading case of Came- 
ron V. lÂghtfoot, 2 W. Bl. 1190, the privilège of a witness is 
explained to be that of the court rather than his own, and 
that the court bas a discrétion to require Mm to give bail, 
notwithstanding the privilège. The précèdent of that case 
bas been foUowed in ail tbose in which a privilège bas been 
violated. In the présent case the plaintiff . had not a mère 
personal privilège. The creditor, having detained him as long 
as the statute permitted, had exhausted his right of impris- 
onment ; he was, theref ore, not disregarding a personal priv- 
ilège, 80 much as assuming to himself a right which he did 
not possesB. When the person of a défendant bas been dis- 
charged, through the regular opération of an insolvent l^w, 
the courts of New York hold that the plaintiff who causes him 
to be arrested is liable in trespass. 

In England this form of remedy was refused in a similar 
case, — in Ewart v. Jones, 14 M. & W. 774, — partly because 
the statute had given a remedy by summary application to 
the court, and partly because of the hardship of holding a 
creditor in trespass — that is, without proof of malice, — for an 
act which might be entirely innocent, as he might not bave 
had notice of the proceedings in insolvenoy. Neither of thèse 
considérations applies to this case. In the ordinary case of 
one who bas been discharged undér a bankrupt law an addi- 
tional reason may be given : that, until some récent statutes, 
the discharge itself might be coUaterally impeached, and 
therefore a creditor wishing to contest the discharge had his 
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full right of action preserved to him, subject only to the 
usual penalty of costs if he failed to make his objection good. 

The question whether the défendant Viall, the jailer, is lia- 
ble to this action is the most dif&cult of ail. An officer is 
protected by his precept. We consider the only exceptions 
to be when he himself had done some act under his warrant 
which renders the future arrest illégal, and when he knows 
with certainty that certain facts, though not done by him, 
hâve occurred since the warrant was issued which will hâve 
a like effect. Nothing which goes to prove that the writ ought 
not to haye been issued shall affect him. In this case the 
jailer knew that the plaintiff was entitled to be discharged, 
and he discharged him accordingly; but in our opinion he was 
not bound to know that the alias exécution was issued wrongly 
and improvidently. We can inquire, but he could not, 
whether the writ was taken out ministerially, as usual, or 
whether it was granted upon some spécial finding by the 
court; for it might happen that an exécution should be so 
issued, though it is not usual. We hold, therefore, that the 
jailer was not bound to inquire into the mode in which a 
writ, regular upon its face, was obtained, and is justified in 
obeying it, although, as the facts now appear, he would alao 
havç been justified in disregarding it. 

As to the damages. Hère, again, the case much resembles 
Barker v. Braham, 3 Wils. 368, where the chief justice told 
the jury that there was no évidence of any conspiracy to op- 
press, but a mère mistake of the attorney, and that it was in 
some measure the plaintiff's own fault that she was detained 
in prison for eight months, for she might hâve obtained her 
release by application to the court or to a judge in chambers 
within a day or two after she was arrested. This case, also, 
is very much more favorable to the défendants, because the 
plaintiff hère was liable to be arrested, and the only slip was 
in not obtaining the writ a few hours sooner; and he not only 
remained in prison, but he required the défendant Steere to 
support him there. This act of his is relied upon as a waiver 
of the illegality; but it is plain that ail parties were aeting 



BABNES V. VIALL. 671 

under a çommon mistake, and therefore, while a knowledge 
of law is imputed to every one, an act done in ignorance of 
the law should not hâve conséquences which the actor could 
not in fact hâve intended. In this respect it différa from the 
act of causing the plaintiff'â arrest, because that inflicted a 
positive injury which bas no légal excuse. Bequiring support 
in prison was not more a waiver, under th© circumstànces, 
than staying there was a waiver. It is a f act which goes very 
far in Teduction of damages, but not to the whole action. 
There is no évidence that the défendant suffered more or 
otherwise, in any respect, than h« would hâve done if the 
attoraey had been à little more prompt. He bas given us n& 
évidence of any losses or expenses, or of any spécial damage. 
He was illegally arrested and deta,ined through a mistake ôf 
law or miscalculation of time, which was shared by ail the par- 
ties. 

The plaintiff bas brought thèse actions, as he had a right 
to do, and we hold that two of them are sustained by the 
facts. The injury was single, but the défendants Steere and 
Potter are jointly and severally liable, and the plaintiff can 
obtain from one or both of them a single satisfaction. Mur- 
ray v. Lovejoy, 2 Cliff. 191; S. C. 3 Wall. 1; Stone v. Dick- 
inson, 5 Allen, 29; S. C. 7 Allen, 26; Gregory v. Cotterell, 1 
E. & B. 360; EÛiott ^. Hayden, 104 Mass. 180; Savage v. 
Stevens, 128 Mass. 254. 

If the action or actions had been brought in the suprême 
court of Ehode Island, there might hâve been a,set-off of judg- 
ments between the plaintiff and Steere. Whether this remedy 
is open hère, we do not décide. 

We assess damages against the défendants Steere and Pot- 
ter severally at $500, with costs. 

We give judgment for tbe défendant Viall foi: his costs. 

Knowles, D. J., concurred. 
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ScHDLTZ V. Mutual Life Ins. Co. of New Tobk.* 
{Circuit Cowt, 8. D. Nm York. March, 1881.) 

1. Life Inbubancb— Application— Statbmbnts ahd Déclarations. 

A life insurance policy provided that it was issued and accepted 
upon the ezpresa condition and agreement that '< if any of tbe state- 
ments and déclarations made in tbe application, * * * sball be 
found in any respect untrue," it sbould be void. 

Held, tbat ail statements and déclarations in tbe application, 
Trliether material or not, must be true. 

2. Bamb— Sahe — Samb. 

Hdd, further, tbat such déclarations include promises or agree- 
ments witb regard to the future existence of facts, as weU as tbose 
existing at tbe time. 
8. Same— Pbomissoet Wabhantt. 

In tbe application tbe insured declared tbat be " will not practico 
any pemioious habit that obviously tends to sborten life." 

Helà, that tbis was a promissory warranty, whose breach wonld 
work a forfaiture, and évidence to prove sucb breach was admissible. 
4. Samb — Pernicious Habit. 

'ï'be excessive use of alcobolic liquors is a pernicious habit that 
obviously tends to shorten life. 

The policy was upon the life of Johannes Schultz, for the 
benefit of his wife. The application, whioh was made a war- 
ranty and the basis of the insurance, contained the foUowing 
provision : "And the said person whose life is proposed for 
insurance further déclares that he is not now afflicted with 
any disease or disorder, and that he does not now, nor will 
he, practice any pernicious habit that obviously tends to 
shorten life." It was claimed by the défendant that the pol- 
icy had become void through the violation of this provision. 
In support of this claim évidence of a former employer was 
introduced that insured became unable to satisfactorily per- 
form his duties as book-keeper, and was consequently dis- 
charged, on account of his acç[uiring habits of excessive 
drinking. Testimony taken under a commission in Germany 
was also introduced, to show that after his return to that 
country, where he resided during the last five years of his 
life, the insured was grossly intemperate. According to the 

♦Insurance Law Journal. 
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testimony of a policeman thus taken : "His ordinary drink 
•was schnapps or brandy. I never saw him drink anything 
else. In the last year of his life I saw him on différent oc- 
casions drink on the street ont of a bottle. I hâve often 
seen him drunk on the street. He staggered about and 
sometinles fell to the ground. In the moming it was his cus- 
tom to go to Sommer's tavern, and afterwards he was accus- 
tomed to visit other taverns. He spent almost the whole day 
in visiting one tavern after another. * * During the last 
months of his life he was accustomed to carry a schnapps 
bottle about with him, from which he drank on his way from 
one tavern to another. • ♦ i hâve more often seen him 
drunk than sober." One tavern keeper thustestified that hô 
came to his tavern about three or four times a week, remain- 
ing from two to two and a half hours, and drinking three or 
four glasses of schnapps, and he had seen him drunk three or 
four times. Another tavern keeper testified to his drinking 
schnapps at times in his place. The proofs of death showed 
that insured had been afflicted for two years with chronic 
enlargement of the liver, and that death was caused by an 
apoplectic stroke of the brain, caused by congestion of the 
blood in the head and abdomen. Médical testimony was 
introduced to show that thèse disorders were the results of 
excessive drinking. 

On the part of the plaintiff the évidence of two former 
acquaintances was submitted to the effect that the habits of 
insured in America, within their observation, were not différ- 
ent from those ordinarily prevailing among Germans, and his 
drinking was not excessive nor specially noticeable in its re- 
sults. The évidence with regard to his habits in Germany 
was not contradicted. The court charged, among other 
things, that it was not necessary for défendant to show that 
the insured had acquired a habit which did obviously shorten 
his life or impair his health, but it must show that he "had 
acquired and did practice the habit of drinking alcoholic 
liquors to that degree of excess which is well known to be per- 
nicious to health, and which tends to shorten life;" also, "I 
do not know that I can say,as I am reqaested to do, as matter 

v.6,no.7— 43 
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of law, that the excessive use of alcoholic liquors is a perni- 
cious habit that obviously tends to shorten life. I regard that 
proposition as a matter of fact, and as a fact of such uni- 
versal knowledge as to hâve become axiomatic." The jury 
brought in a verdict for the plaintiff. On a motion for new 
triaJ by défendant, Shipman, J., said: "The motion for a 
new trial is granted upon the ground that the verdict was, in 
my opinion, plainly eontrary to the évidence in the cause." 
The admission during the trial of the évidence taken under 
the commission was objected to by counsel for plaintiff, citing 
Knecht v. Mutual Life Ins. Co. 8 Ins. Law Journal, 639, and 
the following opinion was delivered by ike court on this ques- 
tion. 

John L. mil anàJohn J, Thomasson, for plaintiff. 

Julien T. Davies and Roger Poster, for défendant. 

Shipman, D. J. The question pending at the adjournment 
yesterday was as to the admissibility of évidence to show 
that after the date of the policy the person whose life was 
insured, though previously temperate, formed the habit of 
intempérance. The clause in the policy referring to this sub- 
ject is as foUows: "This policy is issuedand accepted bythe 
assured upon the following express conditions and agree- 
ments ; * * * if any of the statements and déclarations 
made in the application for this policy, upon the faith of which 
this policy is issued, shall be found in any respect untrue, then, 
and in every such case, this policy shall be null and void." 
The gênerai character and légal effect of a similar clause in 
a life policy was considered by the suprême court in Jeffreys 
V. Life Lis. Co. 22 Wall. é7. The clause in that policy de- 
clared that the policy was made by the company upon the 
express condition and agreement that the statements and 
déclarations made in the application for the policy, and on 
the faith of which it was issued, were in ail respects true. 
The question before the court was whether the untruth of any 
statement or déclaration made the policy void, or whether the 
untruth of such statements only as were material to the risk 
had such effect. The court says: "This stipulation is not 
?xpressed to be made as to important or material statements 
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only, or to those supposed to be material, but as to ail state- 
ments. They need hot be représentations, even, if this term 
conveys an idea of an affirmation having any technical char- 
acter. Statements and déclarations is the expression; what 
the applicant states, and what the applicant déclares. Noth- 
ing can be more simple. If he makes any statément in the 
application it must be true. If he makes any déclaration in 
the application it must be true. A faithful performance of 
this agreement is made an express condition to the existence 
of a liability on the part of the company." The policy, then, 
having been issued upon the express condition that each staté- 
ment and each déclaration shall be found to be true, the only 
remaining question is whether this language includes déclara- 
tions in regard to existing alleged facts, or includes also 
déclarations in regard to the future existence of facts which 
are or are not to take place. I was at first inelined to the 
opinion that the adjective "untrue" was inapplicable to ex- 
press the violation of a promise or agreement in regard to the 
future; that a déclaration that a person would not do a 
thing could not be said to be untrue although the person did 
Bubsequently do the act which he had declared he would 
avoid. A considération, however, of the stress which is laid 
by courts in analagous cases upon language in a policy which 
implies that a future act material to the risk is to be done or 
omitted, leads me to a différent conclusion. In fire policies 
the application or survey is made generally a part of the pol- 
icy. The answers to questions which indicate or déclare that 
in future a certain state of things is to take place and exist 
in the insured property — as, for example, that after a certain 
time the property will not be used at night, or that a chim- 
ney will be built, or the location of a stove will be changed — 
hâve frequently been held to be binding upon the assured, 
and to be a promissory engagement or warranty that the 
named act would happen or continue to exist ; so that in Bil- 
horough v. Ins. Go. 6 Duer, 587, the principle is stated as 
follows : "Language in a policy which imports that it is in- 
tended to do or omit an act which materially affects a risk, 
its extent, or nature, is to be treated as involving an engage- 
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ment to do or omit, such act." In this policy such statement 
and déclaration is, in substance, incorporated into and made 
part of the policy. The language in regard to future perni- 
cious habits is far more than a déclaration of intention. It 
is a positive représentation of a future fact, and is not to be 
regarded as an expression of the expectation or belief of the 
insured. 

I am, therefore, led to the conclusion that the clause in the 
policy imports an agreement that future pernicious habits 
shall not be entered into, and that if the insured thereafter 
practices any pernicious habit that obviously tends to shorten 
life, the policy will be thereby avoided. The évidence is ad- 
mitted. 



PicKEL V. IsGEiGG and others. 
[Oireuit Court, D. Indiana. April 2, 1881.) 

1. Dbmttbeer to Evidence— Ween Ax.lo-wablb. 

The évidence of a party, upon the affirmation sida of an issue of 
fact before a jury, may be demurred to by the adverse party under cer- 
tain conditions ; but the party upon whom the burden of the issue resta 
is not permitted to demur to the évidence of the other party, for he 
cannot be allowed to assume that he haa made out his case. 

2. Same — Admissions of Fact. 

If there is any évidence tending to prove a fact, that fact must be 
distinctiy admitted in the demurrer to be absolutely true, so that the 
court will hâve nothing to do but apply the law to the established 
facts. 

3. Same — Admissions of Rboosd. 

Unless the necessary admissions are distinctiy made of record, no 
judgment can be pronounced on the demurrer, for the court is not 
substituted for the jury to weigh the évidence. 

4. Same — Joindeb in Demuheek. 

It is also necessary that there should be a joinder in such demur- 
rer.— [Ed. 

Baker, Hind ce Hendricks and George Carter, for plaintiff. 
Claybaugh é Higinhotham and Herr é Alexander, for de- 
fendants. 
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Gebsham, D. J. The plaintiff, as indorsee of a negotiable 
promissory note, sued Jesse Isgrigg as maker and George B. 
Forgy as indorser. Failing to appear, judgment was entered 
agaiust Forgy by default. Isgrigg answered: (1) Spécial 
non est factum; (2) that Forgy was the owner of the note 
and the real party in interest; (3) gênerai non est factum. 
The défendant demanded a jury. A number of witnesses 
testified for the plaintiff, the note was read to the jury, and 
the plaintiff rested. Some of the witnesses testified that they 
saw the défendant sign the note after it had been read over 
to him in their présence and hearing. The défendant then 
testified in his own behalf, denying that he had ever signed 
the note, or authorized any one else to sign it for him. Other 
witnesses also testified for the défendant. The évidence of 
one or more of the defendant's witnesses tended to show that 
Forgy was still the owner of the note, and that he had in- 
dorsed it to the plaintiff, who is his sister, and a citizen of 
the state of lowa, for the purpose of collecting it in this 
court. 

After the défendant had conduded his évidence and rested, 
the plaintiff, by her counsel, announced that she demurred to 
the évidence. Time was given to prépare the demurrer, and 
the jury was discharged. This was done without objection 
by the défendant. The entire évidence on both sides, as 
reported by the stenographer, is set out in the demurrer 
which was afterwards filed. The demurrer concludes as fol- 
lows : "And this being ail the évidence given in the cause, 
the plaintiff says the évidence of the défendant Jesse Isgrigg, 
given in support of the issues tendered by him herein, is not 
sufficient for him to hâve and maintain his defenee in this 
action, and therefore she demurs thereto, and prays that said 
Isgrigg be required to join in this demurrer; and the plain- 
tiff admits the facts stated by the witnesses for the défendant 
herein before set out, and every inferenee and conclusion the 
jury may rightfully and reasonably draw therefrom." 

Neither on the argument of the demurrer, nor at any 
préviens time, was there any objection to the sufficiency of 
the demurrer or the regularity of any of the proceediags con- 
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uected therewith. It is insisted by counsel for the plaintifl 
that the form of the demurrer, and the action of the court 
thus far in connection with it, are in conformity with the 
practice in Indiana, as settled by the suprême court of the 
state, and that the Jury could not havo rendered a verdict for 
the défendant iinder any fair or reasonable construction of 
the évidence, and therefore the demurrer should be sustained, 
and judgment entered for the plaintiiï. So far as known, 
this is the first time there has been a demurrer to évidence 
in this court. Isgrigg denied the exécution of the note in his 
sworn answer, and that oompelled the plaiutiff to assume the 
burden of the issue. 

The évidence of a party, upon the affirmation side of an 
issue of fact before a jury, may be demurred to by the ad- 
verse party under certain conditions. The party upon whom 
the burden of the issue rests is not permitted to demur to the 
évidence of the other party, for he cannot be allowed to 
assume that he has made out his case. If there is évidence 
tending to prove a fact, that fact must be distinctly admitted 
in the demurrer to be absolutely true, so that the court will 
bave nothing to do but apply the law to the established facts. 
And this is the case, whether the évidence be direct and pos- 
itive, or circumstantial and uncertain. If there be circum- 
stantial évidence only slightly tending to prove a fact, the 
demurring party is required to admit that fact to be abso- 
lutely true before the opposite party will be required to join 
in the demurrer. Unless the necessary admissions are dis- 
tinctly made of record, no judgment can be pronounced on 
the demurrer, for the court is not substituted for the jury to 
•weigh the évidence. The relative functions of the court and 
jury are not to be lost sight of in determining the proper 
pra,ctice in a matter of this kind. The court admits to the 
jury ail évidence which tends in any degree to prove or dis- 
prove the issue, and it is for the jury to say how far the évi- 
dence goes in proving or disproving the issue. In other 
words, it is the exclusive province of the jury to weigh the 
évidence which the court has admitted as relevant to the 
issue. The right of trial by jury is in eflfect destroyed by 
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holding, as some of the courts hâve held, that on a démarrer 
to the évidence the court takes the place of the jury and finds 
for the demurring party, unless, by a fair and reasonable con- 
struction of the évidence, the jury might hâve found for the 
adverse party. 

I am awate that there are expressions in the opinion of the 
court in the case of the U. S. Bank v. Smith, H Wheat. 171, 
which do not sustain the views hère announced. In deliver- 
ing the opinion of the court in that case Mr. Justice Thomp- 
Bon says : "By a demurrer to the évidence the court in which 
the case is tried is substituted in the place of the jury; and 
the only question is whether the évidence is sufficient to 
inaintain the issue. The judgment of the court on such évi- 
dence will stand in place of the verdict of the jury ; ♦ • * 
and ever3H;hing which the jury could reasonably infer from 
the évidence demurred to is to be considered as admitted." 
But at a later day in the same term, in the case of Fowle v. 
Common Council of Alexandria, reported in the same volume, 
in delivering the opinion of the court, Mr, Justice Story 
says : "It is no part of such proceedings (demurrer to évi- 
dence) to bring before the court an investigation of the facts 
in dispute, or to weigh the force of testimony or the presump- 
tion arising from the évidence. That is the proper province 
of the jury. The true and proper object of such a demurrer 
is to refer to the court the law arising from the factsy It 
supposes, therefore, the facts to be already admitted and 
ascertained, and that nothing remains but for the court to 
apply the law to those facts." 

In the earlier case of Young v. Black, 7 Cranch, 565, the 
same learned judge says : "The party demurring is bound to 
admit as true not only ail the facts proved by the évidence 
introduced by the party, but also ail the facts which that évi- 
dence may legally conduce to prove." 

In the case of Chenoweth v. Lessees of HasTcett, 3 Pet. 92, 
Chief Justice Marshall says : "The défendants in the district 
court having withdrawn the case from the jury by a demurrer 
to the évidence, or by having submitted the case to the jury, 
subjeet to that demurrer, cannot hope for a judgment iu 
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their favor, if by any fair construction of the évidence the 
verdict can be sustained." This was an action oî éjectaient, 
brought by the défendants in error to recover 50,000 acres of 
land, part of which was in the occupancy of the défendants 
in the court below. The défendants in tbat court disclaimed 
as to part of the land, and went to trial as to the residue. The 
original plaintiffs had the oldest title, and the case depended 
on the question 'whether their grant covered the land in dis- 
pute. According to the courses and distances given in the 
plaintiff's patent, a survey excluded the land in dispute, At 
the trial in the court below the plaintiffs read the déposition 
of one Wilson, who made the survey of the 60,000 acres. He 
testified that the line -which formed the western boundary of 
the lq.nd intended to be granted was never run or marked. In 
his office he assumed a course and distance, and terminated 
the line in his mind at two small chestnut oaks in the wilder- 
ness, without indicating in his survey just where the two 
chestnut oaks might be found. No natural objects were given 
in the survey by which the course and distance might be con- 
trolled. Wilson had marked two small chestnut oaks as the 
corner of Eobert Young's tract, and it was thèse two trees 
whiph he had in his mind, without indicating his intention 
on his survey. 

The défendants demurred to the plaintiffs' testimony, and 
the jury found a verdict for the plaintiffs, subject to the judg- 
ment of the court on the demurrer. The court overruled the 
demurrer and gave judgment for the plaintiffs. This ruling 
was reversed on writ of error, the suprême court holding that 
the défendants in error were not entitled to the lands in pos- 
session of the plaintiffs in error, beoause neither the patent nor 
the face of the plat furnished any information by which the 
corner ealled for in the patent could be controUed. This 
décision was in effect that the testimony of Wilson was inad- 
missible to eontrol the grant, and, that testimony out of the 
record, there was nothing to sustain the claim of the plaintiffs 
below to the land in dispute. There being no légal évidence 
in support of the affirmative of the issue in the court below as 
to the land in dispute, of course the demurrer should hâve 
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been sustained. This case, on its facts, is not in conflict with 
the ruling in Foide v. Common CouncU qf Alexandria, whicb 
is sustained both by reason and authority. Gould on Plead. c. 
9, part 2 ; Copeland v. New England Ins. Co. 22 Pick. 135 ; Oib- 
son V. Hanter, 2 H. Blackstone, 187. 

The plaintifs' counsel relied mainly on the décisions in the 
suprême court of this state. In Straugh v. Gear, 48 Ind. 100, 
the appellees, as indorsees of a promîssory note, sued the 
makers. The answer admitted the exécution of the note, but 
charged that the defendant's signature was procured to the 
same by fraudulent représentations, of which the plaintiffs 
had notice. It seems that when the défendant concluded bis 
testimony and rested, the plaintiffs demurred to the évidence, 
and the court sustained the demurrer. On appeal the case 
was affirmed on the ground that there was no évidence to 
show that the plaintiffs below bought the note with knowl- 
edge of the defence which the makers had against the payée. 

The évidence of the défendant, upon whom the afiBrmation 
of the issue rested, was relative to a part only of that issue, 
and it is clear that in such a case a demurrrer to the évidence 
may be safely risked, while it is fatal to a demurrer if there be 
évidence relevant to the whole issue. In deciding this case 
on appeal the court says : ""When the plaintiff demurs to the 
évidence of the défendant, he should set out ail the évidence 
offered by the plaintiff and défendant at fuU length, so that 
the court may détermine upon the whole évidence for whom 
judgment shall be rendered." This announcement of the 
court, besides being objectionable as confounding the relative 
functions of court and jury, was hardly called for in the décis- 
ion of the case. 

Thomas v. Evddle, 68 Ind. 326, was also a suit by the ap- 
pellee, as indorsee, against the maker of a promîssory note 
payable at a bank in this state. The answer was non estfac- 
tum, and this was the only issue in the case. After ail the 
évidence was in on both sides, the plaintiff, although he had 
the burden of the issue, demurred to the évidence, setting it 
ail out in bis demurrer, and it was sustained by the court. 
On appeal it was held that much of the évidence which tended. 
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to show that the defendant's signature to the note had been 
proeured by fraud was irrelevant, under the issue of non est 
factum, and the case was affirmed on the ground that the 
défendant below was guilty of négligence in signing the note, 
and that the plaintiff below acquired the note after it became 
due, but from prier indorsees, who, for anything that appeared, 
to the eontrary, were bonajide holders. "But," say the court, 
"when either party demurs to the évidence his demurrer must 
be ruled upon according to the practice in this state, in view 
of ail the évidence which bas been given in the cause at the 
time the demurrer was filed." 

Other Indiana cases were cited in support of the demurrer, 
but they need not be reviewed, as I think the law is correctly 
stated in Fowle v. Common Council of Alexandria. 

In the case in hand, the plaintiff had no right to assume 
that she had sustained the affirmation of the issue and de- 
murrer to the defendant's évidence. 

There was no joinder in the demurrer, which was neces- 
sary, and the proper admissions were not made in the de- 
murrer, or upon the record, upon which the court could found 
a judgment. A new trial is the only solution of the embar- 
rassment. 



United States v. Davis. 

[District Court, D. Massachusetts. 1881.) 

Indictment — Rbv. St. § 5023. 

An indictment under section 5523 of the Revised Statutea, for a 
refusai to aaawer a lawful inquiry of the supervisor of élections, in 
the vérification of a registration list, must aver that such inquiries 
were made of the défendant at the place assigned by him in such Ust 
as his place of résidence. 
Bamb — Ameitdmbnt — Rbv. St. § 1025. 

Such omission is matter of substance, and cannot be aided by amend- 
ment under section 1025 of the Revised Statutea. — [Ek> 

E. W. Bmdett, for the United States. 
A. Lawrence, Jr., for défendant. 
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Nelson, T>. J. The défendant has been convîcited nnder 
Rev. St. § 5523, and now moves in arrest of judgment for 
alleged defects in the indictment. Section 5523 is as follows : 
"Every person who, during the progress of any vérification of 
any list of the persons who may hâve registered or voted 
which is had or made under any of the provisions of title 
' The Elective Franchise,* refuses to answer or refrains from 
answering, or, answering, knowingly gives false information 
in respect to any inquiry lawfully made, shall be punishable 
by imprisonment for not more than 30 days, or by a fine of 
Qot more than $100, or by both, and shall pay the costs of 
the prosecution." 

The provisions of the élective franchise title referred to in 
this section are contained in sections 2016, 2021, and 2026. 
Section 2026 provides that the chief superviser of élections 
"shall require of the supervisors of élections, when necessary, 
lists of the persons who may register and vote, or either, in their 
respective élection districts or voting precincts, and cause the 
names of those npon any sncb list whose right to register or 
vote is honestly doubted, to be verified by proper inquiry and 
examination at the respective places by them assigned as 
their résidences." Section 2016 makes it the duty of super- 
visors of élections "to make, when required, the lists, or either 
of them, provided for in section 2026, and verify the same;" 
and section 2021 provides for the appointment of spécial dep- 
uty marshals, "whose duty it shall be, when required thereto, 
to aid and assist the supervisors of élections in the vérifica- 
tion of any list of persons who may hâve registered or voted." 

Thèse several provisions were originally parts of the act of 
February 28, 1871, and though separated in the revision of 
the stàtutes, they should evidently be construed together to 
ascertain their true raeaning and eflfect. Taken together 
their meaning is very plain. They provide for a vérification, 
by the supervisors of élections, under the direction of the chief 
superviser, of the lists of persons who may register and vote 
in the several élection districts or voting precincts, and direct 
the manner in which the vérification shall be conducted. It 
is to be made by the supervisors by inquiry and examination 
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at the'places assigned in the registration or votiag lists by the 
persons whose names are registered thereon as their places 
of résidence. It is made the duty of ail persons found by the 
supervisors at such places of résidence, in the progress of 
their vérification, in response to proper inquiries, to give to 
the supervisors ail the information in their possession in re- 
gard to the persons registered as residing there, bearing upon 
their' eligibility as voters. Neglect or refusai to answer such 
inquiries, or the giving of false information, is made a mis- 
demeanor, punishable by fine and imprisonment. The in- 
quiries can be lawfuUy made only at the places assigned as 
résidences, and no person is bound, under the penalties of 
section 5523, to answer the inquiries or give the information 
elsewhere. The indictment should correspond with the stat- 
ute, and shpuld set forth the ofEence according to its terms. 

The évidence at the trial shpwed that the inquiry of the 
suporvisor to the défendant, which he refused to answer, was 
made at the place assigned by him in the registration list as 
his place of résidence. But the indictment fails to aver this 
with sufficient certainty, accordjing, to the rules of oriminal 
pleading. The allégation i^ that the superviser made an 
inqniry, which was a lawful inquiry, of the défendant, which. 
the défendant unla-wfuUy refused to ^nswer. But it désig- 
nâtes no place where the inqniry was made, except that it 
was made in the city of Boston. The indictment, therefore, 
describes no offence punishable by the laws of the United 
States. 

The omission is matter of substance and not of form only, 
and the indictment is not aided by section 1025, which pro- 
vides that no indictment shall be deemed insufficient, nor 
shall the trial, judgment, or other proceeding thereon be 
affeoted, by reason of any defect or imperfection in matter of 
form only, which shall not tend to the préjudice of the de- 
fendant. 

Judgment arrested. 
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In re Mott, Baukrupt. 

{Diglrict Court, 8. D. New York. January 17, 1881.) 

1. AssiGirEB'8 Saie— BoNA Fidb PTrKCHABEii— Okdbk op Sams. 

A. and B. were adjudicated bankrapts under the bankrupt law of 
1841. A. '8 undivided interest in the lands in controversy was sold to 
C. under an order of court dated June 13, 1868, directing the assignes 
"to sell the assets hereinafter referred to in each of said matters at 
public auction, and for cash, by advertising the same one time, 14 
days prior to the day of sale, in the newspaper called the Times, 
published in the city of New York," being "ail the right, title, 
interest, etc., of each and either of said bankrupts in and to any 
and ail real estate in any manner described in a certain will of John 
Hopper," etc. A. died in 1874, leaving a wUl devising th& land. 
Edd, upon pétition of his devisees to hâve the sale to C- set aside 
and annulled: 

(1) That C. and his granteés were entitled to avail themselves of 
ail the beneflts that may be claimed by a bona fide purchaser upon a 
judicial sale, no bad faith on C'a part being averred by the petition- 
ers, and it appearing that he actually paid the price bid, which was 
not alleged to hâve been inadéquate. 

(2) That the order of sale was not invalid merely hecause it did not 
fis the day and hour at which the sale should take.p|a<:e. The order 
was a sufficient compliance with section 9 of the bankrupt act. 

(3) That the sale was not invalid nlérely becàùsô inade at À time to 
which it was adjoumed by the assignée. This wasnot an appoint- 
ment of the tiçae of sale by the assignée contrar^ to section 9 of the 
act. 

(4) That a proper construction of the order of sale was that the 
assignée might put up bbth A.'s and B.'s interests for salé •to^ôther, 
and therefore the sale was not ihvalid because so made. 

(5) That the order was none the less an order of court because 
fijgned by the jùdge. There is praotically no distinction in a court 
of bankruptcy between an order of the judgé and an order of the 
court, and whenever the judge acts, his act is thé act of the court. 

(6) That, as the sale was once regularly advertised, the adjourn- 
ment did not make a new 14 days' advertisement necessary. 

(7) That rules 62 and 70 of the rules of coiirt, speclfying certain 
newspapers in which notice of sale must be published, hâve no appli- 
cation to sales made under the spécial order of the court. 

In re King, 3 Pbd. Rbp. 839, distinguished. 

Wm. Fvllerton and Oeo. F. Betts, for petitioners. 
Douglas Campbell and E. W. Paige, for respondent. 
Choate, D. J. This is a pétition to set aside and annul a 
fiais of the interest of the assignée in bankruptcy of Jordan 
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Mott in certain real estate made by tlie assignée at public 
auction on the eleventh day of September, 1868. A grantee of 
a grantee of the purchaser at the sale, having been served with 
notice, has appeared, and now moves that the pétition be dis- 
missed on the ground that it states no case for setting aside 
the sale. This motion is in the nature of a demurrer to the 
pétition. The motion was heard, however, upon the pétition 
and upon ail the proceedings of record in the case. 

Jordan Mott was adjudicated a bankrupt under the bank- 
rupt law of 1841. He died, as appears by the pétition, in 
1874, leaving a will under which the petitioners claim as 
bis devisees. In his life-time, and subséquent to his bank- 
ruptcy, he is alleged to bave entered into possession and to 
hâve been seized in fee of certain lands — part of the lands 
included in the sale sought to be set aside — which were set 
off to him in partition ; and the petitioners, as his devisees, 
claim to bave succeeded to his title. This is the interest by 
virtue of which they claim to set aside the sale, their rights 
and interest as devisees of Jordan Mott being adversely 
affected by the title made under his assignée in bankruptcy. 
It is not suggested, at this stage of the case, that the peti- 
tioners bave not sucb an interest as authorizes them to 
maintain the pétition if it states a case for setting aside the 
sale. 

The order of the court under which the assignée acted in 
making this sale was entitled Ira the Matter of Jordan Mott, 
Bankrupt, and also In the Matter df Jacob H. Mott, Bankrupt, 
both of which proceedings were pending in this court under 
the bankrupt lawof 1841. The order, which was dated thir- 
teentb of June, 1868; directs the officiai assignée "to sell the 
assets hereinafter referred to in each of said matters at pub- 
lic auction, and for cash, by advertising the same one time, 
14 days prior to the day of sale, in the newspaper called the 
Times, published in the city of New York, describing the same 
as followa: "Ail the right, title, interest, etc., of each and 
either of said bankrupts in and to any and ail real estate in 
any manner described in a certain will of John Hopper, etc., 
which is more particularly described as follows:" Then fol- 



IN BE HOTT. 687 

lows a particular description of several parcels of land in the 
city of New York. 

It appears by the pétition that the interest of the assignée 
in both matters was put up and sold together, and that one 
James M. Smith, Jr., became the purchaser at the auction sale 
for the sum of $1,750, which he paid to the assignée, -where- 
upon the assignée delivered to him separate deeds as assignée 
of Jordan Mott, and as assignée of Jacob H. Mott, which 
deeds of his interest as assignée of Jordan Mott express, as 
the considération thereof for the several parcels of land, the 
Bums of $726, $50, and $50, respectively. 

It is not alleged in the pétition that Smith was guilty of 
any fraud or deceit, or that he was not a honafide purchaser, 
for value, of such interest as was conveyed to him by the 
assignée ; and, although improper motives^ in respect to the 
disposition of the proceeds are charged against the assignée, 
it is not alleged that Smith, the purchaser, was privy to them 
in any way. Nor is it alleged that the price bid and paid by 
Smith was less than the interest of the assignée was then 
worth, or that any other parties were willing, or could hâve 
been found, to give any greater sum. It does appear by the 
pétition, on the contrary, and is expressly alleged, that Jor- 
dan Mott actually owned the real estate in fee at the time of 
his death, and was in possession thereof, from which it must 
be inferred that the interest of the assignée, whatever it may 
hâve been, was a mère colorable interest; that that which 
was sold and bought was merely à right tô bring a la,wsuit 
to recover the lands under a title adverse to that under #hich 
Jordan Mott held and claimed them. This necessàrily dis- 
poses of the claim on the part of the petitioners that this sale 
should be set aside as improvidently made and as injuriously 
affecting the interests of the b&nkrupt's estate. Unless there 
was an inadequacy of price, ho such relief could be giVôh on- 
that ground, even if, af ter this great lapse Of time, thè pétitloti 
on that ground would be entértained. I think, al'so, upôh 
this pétition, the purchaser, Smith, and his gtanteës, are 
entitled to avail themselvés of ail the benefits thiat ûiay be 
claimed by a honafide purchaser upon a judicial sale, no bad 
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faith or collusion on his part being averred by the parties 
seeking to set aside the sale, and the fact appearing that he 
actually paid the priée bid, whieh is not alleged to hâve been 
inadéquate. The allégation that Jordan Mott's'interest in 
the lands was worth $500,000 is not and cannot, consistently 
with other averments of the pétition, be construed as an allé- 
gation that the iaterest of the assignée was of greater value 
than the priée paid. 

It is claimed, however, that on the facts alleged in the 
pétition the order of the court under which the sale was made 
was void on several grounds, and also that the sale was not 
made in conformity with the order, if that was valid. 

The first objection to the order is that the court in the 
order of sale did not appoint the time of sale. The ninth 
section of the bankrupt act provided that ail sales should be 
"at such times and in such manner as should be ordered and 
appointed by the court in bankruptcy," It is argued that 
congress intended that the court should fix the day and hour 
at which the sale should take place. Such has not been the 
practical construction put upon the statute by the court, and 
in the many orders of sale made under that law none are 
referred to in which the day and hour of the sale were fixed 
by the court. The making of an order directing the assignée 
to sell, is ordering the time of sale within the meaning of the 
statute. The order amounts to a direction that the sale 
should be made at once, with reasonable diligence, and this 
is a practical and sufficient complianee with the statute. 
The further objection — that the assignée, by adjourning the 
sale from the time first fixed, appointed the time of the sale, 
instead of the court, as required by the statute — is answered 
by the same suggestions. It is suggested, indeed, in the 
argument, that there is no sufficient évidence that the sale 
was regularly adjourned to the eleventh of September, when 
it was actually made. It does, however, appear that such an 
adjournment was advertised in the newspaperas havingbeen 
made by the assignée. This, together with the gênerai pre- 
sumption that a public officer does his duty, is, I think, suf - 



IN BB MOTT. 689 

ficient, especîally as against a pétition which does not aver 
that the sale was not adjourned. 

It is also objected that the sale -was void because the assignée 
sold the interests of both estâtes together, whereas the order 
required him to sell eacb separately. I think a proper con- 
struction of the order is that the assignée might put up both 
interests for sale together. The order was in both matters. 
The interest to be sold, as set forth in the description to be 
inserted in the advertisement, was the right, title, and interest 
of "each and either" of said estâtes. If, possibly, the sale of 
both interests together was liable to cause embarrassment in 
apportioning the proceeds between the two estâtes, that is a 
matter in which thèse petitioners hâve no interest, and it 
would be rather late to give any weight to that considération 
now. I see no such serions embarrassment in such a sale as 
to make it necessary to hold it void on account of any impos- 
sibility of apportionment, and I think the assignée did not 
violate the terms of the order in seUing in this way. What- 
ever interests Jordan Mott and Jacob H. Mott had at the time 
of their bankruptcy in the lands under the will of John Hop- 
per, if any, which passed to their assignée, the interest was 
an undivided interest of very unoertain nature. There was 
no impropriety in ordering them to be sold, and in selling 
them together, and this mode of selling was more likely, as it 
seems to me, to attract purchasers. 

It is also objected to the order that it was the order of the 
judge, and signed by him, and not an order of the court, 
entered in its minutes ; but this suggestion is not sustained by 
the record, which shows that the order was entered at length 
on the minutes of the court. Its being signed by the judge 
does not make it any the less an order of the court. Nor is 
there practically any distiction in this court, as a court of 
bankruptcy, between an order of the judge and an order of the 
court, because, under the statute, the court in bankruptcy is 
always open, and whenever the judge aets, wherever he may 
be, the act is the act of the court. 

It is also objected that the sale was not advertised for 14 
days, nor at ail, the 14 days' advertisement being for the 

v.6,no.7— 44 



^90 FEDEEAÎi BEPOSTEH. 

fourth of August, and the sale by adjournment being on the 
eleventh of September, for which time no advertisement was 
made. But if a sale, once duly advertised, can be adjourned 
•at ail, and held on the adjourned day without a new 14 days' 
notice, the proceeding was regular. And I think the power 
to adjourn a sale once regularly advertised, in like cases, is 
well established by constant practice and as matter of author- 
ity. Richards v. Holnis, 18 How. 147. 

Finally, it is objected that the order and the sale are void 
because the advertisement was ordered to be inserted and was 
inserted in the Times, and not in certain other newspapers 
alleged to be designated in the rules of this court then in 
force. The act provided that it "shall be the duty of the dis- 
trict court in each district, from time to time, to prescribe 
suitable rules and régulations and forms of proceedings in 
ail matters of bankruptoy, which rules, régulations, and forms 
shall be subject to be altered, added to, revised, or annulled 
by the circuit court of the same district, and other rules, rég- 
ulations, and forms substituted therefor." Under this au- 
thority this court adopted certain rules, which were submitted 
to the circuit court, and the circuit court took no action 
ihereon. Among them were the following : 

"62. Six days' previous notice by published advertisement 
shall be given of the sale of personal eflfects, and 14 days' of 
real estate, to be published where notice to show cause on the 
pétition for the decree of bankruptcy was published, and the 
assignée may also, at his discrétion, cause notice to be other- 
wise published, so as best to benefit the sale." 

"70. AU notices of proceedings in bankruptcy required to 
be published in newspapers shall be inserted in at least three 
■of the following newspapers published daily in the city of 
New York, (of which the Courier and Enquirer, having the 
largest circulation, shall be one :) The Morning Courier and 
New York Enquirer, the Journal of Commerce, the New York 
Daily Express, the New York Standard, the New York Com- 
mercial Advertiser, the Evening Post, and the New York Amer- 
ican; the party petitioning having the right, if he chooses to do 
•so, to designate to the cledi the other two papers, an evening 
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paper beîng one ; but on his omission to do so the clerk 'will 
allot the publications to the said papers as equally as conve- 
niently may be ; and when the bankrupt résides eut of the 
city and county of New York the court will designate some 
paper published (if any there be) in the county where he 
résides." 

The pétition allèges that notice of the original pétition of 
bankruptcy in this case, which by the act was required to be 
published in newspapers, was published in the Morning Cou- 
rier and New York Enquirer, the New York American, and the 
New York Daily Express; and the illegality alleged in thia 
order of sale is that it did not, in conformity with rule 62, 
direct advertisement to be made in those three newspapers in 
which the notice of the original pétition was thus published» 

An examination of ail the orders of sale, in cases in bank- 
ruptcy under that act, from 1845 to the présent time, direct- 
ing sales by auction to be made by the assignée, shows that 
not one is to be found in which the court designated the' 
newspapers required by rule 62, if that rule appUed. In 
many of them a différent désignation was made. This, it 
seems to me, is conclusive that rule 62 was not construed 
as applying to sales made under the spécial order of the 
court. A settled construction of a rule by the court which 
made it, is just as much a part of the rule as its text. The 
third section of the act vested the estate of the bankrupt in. 
the assignée. It provided that ^'the assignée shall be vested 
with ail the rights, titles, powers, and authorities to seU, 
manage, and dispose of the same, and to sue for and défend 
the same, subject to the orders and directions of such court,, 
as fuUy to ail intents and purposes as if the same were vested 
in or might be exercised by such bankrupt before or at the 
time of his bankruptcy." The ninth section provided, as 
above cited, that "ail sales, transfers, and other conveyanoes 
of the assignée of the bankrupt's property, etc., shall bemade 
at such times and in such manner as shall be ordered and 
appointed by the court in bankruptcy." Thèse provisions of 
the statute make the rules, and the practical construction 
given to them, intelligible. As ail sales must be made under 
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the order and direction of the court, a gênerai rule (62) was 
inade, under which the assignée might aet, without applying 
to the court in the particular case to designate the newspa- 
pers in which he should advertise ; but this gênerai rule was 
not designed to restrict the court from making a spécial order 
as to the manner of sale, which the court was, by the ninth 
section, expressly authorized to do. This is made entirely 
clear by rule 61, which must be read in connection with rule 
62, and which provided that "the sale of the bankrupt's 
estate shall be at public auction, and for cash, unless, on the 
report of the assignée, or with his assent, it is otherwise 
specially ordered by the court." 

Eule 62, which immediately foUows, was designed to carry 
this into effect, and relates only to auction sales without 
spécial order, the court thus directing, under section 9 of the 
act, that thé assignée might in* ail cases sell at once or at any 
time at public auction, upon giving the notice prescribed in 
that rule. As to rule 70, it bas no direct application to sales 
under spécial orders of the court, for they are not "proceed- 
ings in bankruptcy required to be published in newspapers," 
either by the statute itaelf or by any other rule. Thefe is, 
therefore, no force in this objection, and the order béing in 
conformity with the ninth section of the act, and not in viola- 
tion of any rule of the court, was entirely regular in this 
respect. ' It is not intended, by putting the décision on the 
ground that the order of sale and the sale were not in the par- 
ticulars complained of irregular, to intimate, or to give any 
support to the claim of the petitioners, that a judicial sale to 
a honafide purchaser, consummated by a conveyance and the 
payment of the considération, can be avoided because of such 
error of the court, if there had been errors, the court or the 
assignée having jurisdiction to order the sale. The gênerai 
rule undoubtedly is, as to honafide purchaser s at judicial sales, 
that the only questions open are power in the court and good 
faith in the purchaser. Voorhees v. U. S. Bank, 10 Peters, 477, 
and cases cited. But what would be the effect of thèse al- 
leged irregularities, if they had been such, it is not necessary 
to inquire. 
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The case of In re King, S Ped. Ebp. 839, cited and relied 
on by the petitioners, was a case of fraud «nd deceit on the 
part of the purchaser. It disclosed a purpose to defeat a 
former and regular judicial sale of the interest of the assignée 
by a title made under what purported to be a second sale, 
procnred by deceitful practices. The case is no précèdent for 
setting aside this sale, which, so far as the pétition shows, 
was in perfect good faith, so far as the purchaser is concemed, 
and not subject to the objection taken in the case referred to, 
that it was without any considération, or was in dérogation 
of a former regular judicial sale. 

The former order of the court in the présent case, setting 
aside an earlier sale upon an early application of a creditor, 
on the ground that the assignée had withheld from the court 
information in his possession affecting the value of the prop- 
erty, which, if communicated, might hâve induced the court 
to make a différent order as to the mode of sale, is also, as a 
précèdent, inapplicable to this case. In fact, the court hav- 
ing the whole of that former proceeding before it adopted the 
mode of sale direeted by this ordèir as mosi likely to effect a 
satisfactory sale of the interest vested in the assignée. I see 
no ground for the suggestion of inadverténee or improvidenoe, 
as applied to this order, not is Buch a suggestion of any force 
a» against a hona fide purchaser. 

On thèse grounds the motion to dismiss the pétition inust 
be granted. 



Vetterlein V. Barnes, Assignée, etc. 
{Cireuit Court, 8. B. New York. December 18, 1880.) 

1. RiGHT OF Soi.vBajT Paktnbb TO Administbk Absbts of the Fibm. 

The sole remaining solvent partner has the right to demand and 
take from his insolvent copartner the liquidation of the allairs of the 
firm. 

2. Bamb— Watvbr of. 

This right to administer is a personal privilège, and if the solvent 
partner permit hi? insolvent partner, or the représentative of his in- 
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solvent partner, to go on and administer the assets, lie thereby waives 
his privilège. 

3. Same— Lâches — Btatitte of Limitations — Use of Assets of Oi,d 

FlEM. 

A flrm holding assets of prior flrms, in 'which the plaintilî was a 
partner, as liquidators, became bankrupt. The plaintilî, with full 
knowledge of the bankruptcy and of the adverse claim of the assignée 
to the assets, demanded, after about two years, an aocounting and set- 
tlement of his intereat in the old flrms. Héld, upon this suit, brought 
10 years after the bankruptcy, claiming for the flrst time his right to 
administer the assets as sole solvent partner : 

(1) That independently of the statute of limitations he had lost the 
right to administer by lâches. 

(2) That his claim upon any part of the collections made by the 
assignée from the assets of the flrm was barred by Rev. St. } 6057. 

(3) That the new flrm having, with the plaintifE's consent, taken 
and used ail the as?ets of the prior flrms as their capital in business, 
the property was subject to the debts of the new flrm. 

Charles F. Blake, for plaintifF. 

Henry F, Wing, for défendant, 

Sarrd. B. Clark, Asst. U. S. Dist. Att'y, for the United States, 
a preferred créditer. 

Choate, D. J. In February, 1871, Théodore H. Vetterlein 
and Bernard T. Vetterlein were adjudicated bankrupts in this 
court, and in April, 1871, the défendant, Demas Barnes, was 
duly appointed their assignée in bankruptcy and qualified as 
such. The bankrupts traded under the firm name of Th. H. 
Vetterlein & Sons, in New York, and under the firm name of 
Vetterlein & Co. in Philadelphia. The original bill in this 
case was filed in November, 1879. Both plaintiff and défend- 
ant are citizens of the state of New York. The bill allèges 
that the plaintiff was a partner in two other firms preceding 
the firm of Th. H. Vetterlein & Sons of New York. The first 
of thèse was a firm alleged to consist of Théodore H. Vetter- 
lein, one of the bankrupts, B. Vetterlein, Henry Thurman, and 
the plaintiff, doing business under the firm name of Th. H^. 
& B. Vetterlein & Co., which was dissolved April 30, 1865, 
in which the plaintiff's interest is claimed to hâve been, 
though not so alleged in the bill, from about the year 1862 to 
April 30, 1864, one-sixth part of Théodore H. Vetterlein's 
share of the profits, which was 37|- per cent., and from April 
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30, 1864, to April 30, 1865, one-eighth of the whole profits of 
the firm. The second of thèse prior New York firms was 
one consisting of the two bankrupts and the plaintiff, un- 
der the firm name of Th. H. Vetterlein & Sons, which was 
formed on the dissolution of the earlier firm of Th. H. & B. 
Vetterlein & Co., and continued to do business until some 
time in the year 1867, when it was dissolved by the -with- 
drawal of the plaintiff, and thereafter the bankrupt firm was 
formed and continued the business till the bankruptcy. The 
plaintiff also claims upon the proofs, though not precisely so 
Btated in the bill, that he was a partner in two prior firms of 
Vetterlein & Co. of PhiladelpMa, — of the first from sometime 
in January, 1862, to July 6, 1869, when the firm was dis- 
solved by the withdrawal of one of the partners, Charles A. 
Meniar, the firm consisting of Théodore H. Vetterlein, Charles 
A. Meniar, and the plaintiff; that upon its dissolution a 
new firm of the same name was formed, composed of Théo- 
dore H. Vetterlein and the plaintiff, which continued the 
same business till December 31, 1869, when it was dissolved, 
and a new firm of the same name, composed of the two bank- 
rupts, continued the same business till its dissolution by 
bankruptcy. The plaintiS's interest in the first of thèse 
firms of Vetterlein & Co. is claimed to hâve been, until Jan- 
uary 1, 1866, one-sixth of Théodore H. Vetterlein's share of 
the profits, which was four-fifths, and after that time 15 per 
cent, of the entire profits ; anà. his interest in the business of 
the second firm of Vetterlein & Co. also 15 per cent, of the 
entire profits. 

The bill further allèges that each sueceeding firm received 
the remaining assets of the prior firm as liquidators ; that ail 
of each prior firms were solvent upon their dissolution ; that 
there was, as to each of them, something still due to the 
plaintiff for his share of the profits ; that funds or other spé- 
cifie property which constituted part of the assets of each of 
said prior firms came tothe hands of the bankrupts, and that 
Bucb assets were not entirely liquidated at the time of the 
bankruptcy ; that the bankrupts held the same as liquidators 
only, and that some part of said assets came to the hands of 
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the défendant, èheir assignée in bankruptcy; that the de- 
fendant, under color of his title as assignée in bankruptcy, 
upon his appointment in Apx'il, 1871, took into his possession 
ail the funds so held by the bankrupts, as liquidators, to 
administer the same as such assignée ; that he has sold some 
of said assets, and now holds the proceeds thereof ; that the 
défendant has in his possession over $40,000 of such funds 
80 wrongfully coUected and appropriated. 

The defendant's answer, besides containing a déniai of 
nearly ail the averments of the bill, sets up as a defence the 
two-years' limitation contained in Eev. St. § 5057. 

The proof s show that the plaintiflf was a partner in the first 
firm of Vetterlein & Co. from January 1, 1866, tillits dissolu- 
tion July 6, 1869, and also in the second firm of Vetterlein & 
Co. till its dissolution December 31, 1869, and in the first 
firm of Th. H. Vetterlein & Sons from its formation May 1, 
1865, to its dissolution December 31, 1867, his interest in 
those firms being the share of the profits of the business 
stated in the bill. The proof is not sufficient, in my judg- 
ment, to show that he was a partner in the firm of Th. H. & 
B. Vetterlein & Co. The proofs, on the contrary, show very 
clearly, I think, that he was not a member of that firm, but 
that, by an agreement between him and his father, Théodore 
H. Vetterlein, his father promised to give him one-sixth part 
of his, Théodore H. Vetterlein's, share of the profits from 
sometime in 1862 down to April 30, 1865. Not only is there 
no entry whatever in the books of the firm of H. & B. Vetter- 
lein & Co. showing that the plaintiff had any interest therein 
as a partner, but it appears that the next succeeding firm, 
Théodore H. Vetterlein & Sons, No. 1, of which the plaintiff 
was a partner, became the liquidators of the former firm, and 
received and distributed, in money and other property, a large 
part of the assets of the late firm of Th. H. & B. Vetterlein & 
Co. among the partners, exclusive of the plaintiff, and had 
accounts with that firm and some of its members, which are 
entirely inconsistent with any right or claim of the plaintiff 
to be considered a partner in that house. Nor is the proof 
sufficient to show that the plaintiff was a member of Vetter- 
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lein & Co. of Philadelphia prior to January 1, 1866, although 
by a private agreement with Ms father be was entitled to 
receive from him a part of his, the father's, share of the profits 
prior to that time, and on the first of January, 1866, this 
share, in accrued profits, was transferred to his account and 
put into the business by him; The proof is not sufficient to 
establish the alleged agreement, upon the dissolution of Vet- 
terlein & Co., that the plaintiflf shoald receive ail the collec- 
tions from the assets of that firm which had been charged oflf 
to profit and loss until his claim against the firm was paid in 
fuU. If any agreement on the subject was made it appeared 
that it was in writing, and it was not produced, nor was its 
non-production sufi5ciently accounted for to admit paroi évi- 
dence of its contents. The plaintifif failed to prove that there 
was any balance of profits due to him and still unpaid from 
any of said prior firms. It is proved that some of what once 
constituted part of the assets of some or ail of the prior 
firms of which the plaintifE was a member were received by 
the défendant as assignée of the bankrupts, and hâve ever 
eince his appointment been held by him as such assignée 
under the claim that they belonged to the estate of the bank- 
rupts. The books of the prior firms that came into bis pos- 
session with the assets and books of the bankrupts apparently 
showed that there was nothing due to the plaintiff, but that, 
on the contrary, he was indebted to said firms. 

On the twenty-seventh of May, 1873, the plaintiff caused 
the foHowing letter to be sent to the défendant by his agent : 
"I am instrueted by Mr. Théodore J. Vetterlein to require 
of you an accounting and settlement of his interest in the firms 
of Vetterlein & Co. and Th. H. Vetterlein & Sons, as existing 
prior to his withdrawal, the assets of which firms came into 
your hands as assignée in bankruptcy. In default of your 
so doing, I am direeted to institute légal proceedings to pro- 
cure the same." On the second day of June, 1873, the plain- 
tiff sent the défendant a letter by his agent, as follows: 
"Please oblige be by an acknowledgment of my communica- 
tion of the twenty-seventh ultimo. If you will state to me in 
vour answer the substance of what you asked of me person- 
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ally some days-baek, and send to me an order on James K. 
Hill, Esq., to permit me to examine the bocks now in hi» 
charge, I shall hâve no hésitation in furnishing you with sucb 
further data as you may require." On the third day of June, 
18T3j be wrote to the défendant, through his agent, as fol- 
lows: "In reply to your note of this date, in which you say 
that ■ in regard to any claim which you may represent against 
the Yetterlein estate in bankruptcy it seems to me that the 
proper course for you to pursue is to présent it in the usual 
way to J. K. Hill,' I hâve to answer that I do not represent 
any claim against the estate of the Vetterleins in bankruptcy. 
The communication which I addressed to you on the twenty- 
seventh ultimo is explicit, and unless I hâve the answer asked 
for I shall be compelled to proceed as therein set forth." On 
the twentieth day of February, 1874, he wrote again to de- 
fendant, by his agent, as foUows : "I beg to acknowledge the 
receipt of your favor of the eighteenth instant, in which you 
say you prefer to allow ail disputed points at issue in the 
Vetterlein estate to remain in abeyance until the government 
case is disposed of, etc., and that you hope to hear very soon 
of Bome dejinite resuit in the United States case, and as you 
are enjoined from making any payment at présent, no loss 
can accrue to me or to my client by reason of some little 
further delay. The fact of the" pendency of the United States 
case, and that you are enjoined from making any payments, 
does not, it seems to me, prevent you from fuUy considering 
now the matter in question. That is ail that is asked at prés- 
ent. If you bear in mind that my client has already waited 
over two years, you must admit it is not unreasonable that 
they are not satisfied to await the issue of a case in which 
they hâve not the least interest. To repeat, ail that is asked 
now is a just and équitable considération and some definite 
action." 

Notwithstanding the demand for an account and definite 
action contained in thèse letters, and the refusai to postpone 
the matter as proposed by the défendant, the plaintifï took no 
other steps to enforce his alleged rights till about the first day 
of June, 1878, when, by his same agent, he wrote the défend- 
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ant as follows: "After an interview with Mr, Wing, I hâve 
coQcluded, as the représentative of Mr. Théodore J. Yetter- 
lein, to send you the annexed statement and accounts. I 
claim that, notwithstanding his protest, you hâve coUected 
moneys and property belonging to Théodore J. Vetterlein 
amounting to $40,135.99, I am authorized and do now 
make demand for the payment of this sum. I may state that 
thèse statements and accounts only partially represent the 
claim of Théodore J. Vetterlein, and I shall serve you -with 
additional accounts as soon as I can ascertain the détails. I 
am ready and willing to give you any explanation you may 
désire, or to f urnish you with ail the requisite proof s. Please 
give me an acknowledgment of the receipt, and oblige," etc. 
The account inclosed was as foUowa : 

"De/mas Bornes, K»q. , to T. J. Vetterlein, Dr. 

1870. 
December 21 — To amount as per statement hereto annexed, $19,187 91 
" To cash balance on bocks of Vetterlein & Co., 31 67 

" To cash account, services rendered Th. H. Vet- 

terlein & Sons in 1868 and 1869, as per 
agreement, in the purcliase of tobacco, - 6,000 00 
" To collection of amounts charged to me by 

profit and loss, as per Journal 10, pp. 119- * 

120, 15,916 31 

I claim interest on the above items, 1, 2, and 3, from Decem- 
ber 21, 1870, and on item 4 from the date of the collection 
of the several matters herein contained. 



$40,135 99 " 

The statement referred to in the first item of this account 
consists of two successive accounts, the first being an account 
headed "Théodore J. Vetterlein in account with Th. H. & B. 
Vetterlein & Co.,"inwhich theplaintiflf is creditedwith $17,- 
701.87, being one-sixth of $106,211.27, claimed to be the 
profits of Théodore H. Vetterlein up to April 30, 1864, and 
also with $6,062.78, one-eighth of the alleged profits of the 
firm from May 1, 1864, to April 30, 1865, and he is charged 
with $838.03, the amount standing to plaintifE's débit on the 
books of the firm. The balance of this first account, $22,- 
926.62, to the crédit of the plaintifif, is carried forward into 
the second account, which is entitled "Théo. J. Vetterlein in 
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account with Th. H. Vetterlein &'Sons." In this second 
account, wMch runs from October 23, 1865, to December 21, 
1870, the plaintifE is charged with various payments in cash 
down to the twenty-eighth of November, 1870. He is cred- 
ited with the above-mentioned balance of the account with 
the former firm; also with $2,622, his share of the profits 
up to December 30, 1865, which sum is credited to him on 
the books of the firm, also with the sums of $20 and $50 cash 
paid at différent times to the firm, with which the books 
also crédit him. This second account is made up with semi- 
annual rests, and the plaintiff is credited with interest 
amounting in ail to $8,629.87. He is charged with one item 
which appears to be a payment by the firm on an individual 
adventure of his own, $4,904.51; also with $1,479.65, a 
transfer in Vetterlein & Co.'s ledger. It appears by that 
ledger that a débit balance to this amount against the plain- 
tiff was balanced by charging the same to Th. H. Vetterlein 
& Sons, but no corresponding entry was made in the books 
of the latter firm. The crédit balance of this second account 
is $19,187.91, and this constitutes the firsfc item in the ac- 
<}ount rendered by the plaintiff to the défendant with the let- 
ter of his agent, dated June 1, 1878. The demand in said let- 
ter not being complied with, the plaintiff commenced this suit 
in November, 1879. This suit is sought to be maintained by 
the learned counsel for the plaintiff as a suit by a sole suiv- 
ent partner to recover the assets of the firm of which he was 
a member, for the purpose of liquidating the afîairs of the 
firm and distributing them according to the rights of the sev- 
eral partners and their représentatives. The firms as to 
which this claim is made appear to hâve been solvent when 
dissolved, and, so far as appears, the plaintiff is a solvent part- 
ner of such of them as he was a member of, though there is 
no évidence that Bernard Vetterlein and Henry Thurman, 
who were partners in the firm of Th. H. & B. Vetterlein & 
Co., and Charles A. Meniar, of Vetterlein & Co., are not also 
solvent. It is, undoubtedly, the right of a sole remaining 
solvent partner to demand and take from his insolvent co- 
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partners the liquidation of the affaire of the firm ; and this 
seema to be a personal right which the solvent partner oan- 
not transfer. Frazer v.Kerskaw, 2 K. & J. 496. 

The assets of thèse several prior firms, so far as they had 
been kept separate and distinct, are admitted by the bill to 
bave corne to thèse bankrupts, and to hâve been by tbem, as 
liquidators, partly administered when they became bankrupt. 
The right of the plaintifif to assume their administration and 
liquidation, if he had such right, then at once accrued to the 
plaintiff against the bankrupts upon their failure, and before 
the pétition in bankruptcy was filed. The letters of the 
plaintiff's agent ia 1873, above recited, show very plainly 
that the plaintiff then understood and knew that the défend- 
ant had taken possession of ail such assets, and was claiming 
to administer them as belonging to the estate of the bank- 
rupts, and was reducing them to money. By the letter of 
twenty-seventh of May, 1873, he demanded an account and 
settlement as to his iuterest in the firms of Th. H. Vetterlein 
& Sons and Vetterlein & Co., and threatened a suit if his 
demand was not complied with. Tbere can be no doubt 
from the évidence that as to ail assets of thèse prior firms of 
which the assignée took possession, and of which he made 
any collections, his claim was adverse to that of this plain- 
tiff, as a solvent partner seeking to recover them for himself, 
in order to liquidate which is the claim now made, although 
the claim made by the letters was not a claim for the pos- 
session of the assets in order to liquidate, but for an account 
and payment, out of the assets so collected, of the plaintiff's 
alleged interest or balance of unpaid profits in thèse several 
firms. It is noticeable, however, that in thèse letters of 1873 
there is no référence to any claim of the plaintiff as partner 
in the firm of Th. H. & B. Vetterlein & Co., which now con- 
stitutes the larger part of his présent claim. Not until the 
letter of June 1, 1878, was any claim made of an interest in 
that firm, and not until the filing of the amended bill in this 
suit — December, 1879 — was this claim of a right to liqui- 
date the assets of thèse prior firms made. 

Whatever may hâve been the right of the plaintiff as a 
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Suivent partner to obtain possession of the assets of hîs former 
firm for the purpose of liquidation, if that right had been 
reasonably demanded, I think it is clearly too late now for 
him to exercise it as agaiust the défendant, Théodore H. 
Vetterlein, as one of the members in ail thèse firms, though 
a bankrupt, had some interest in ail their remaining assets. 
To put the case most favorably for the plaintiff, Théodore H. 
Vetterlein and Bernard T. Vetterlein had possession of them 
as liquidators, with an interest in them on the part of Théo- 
dore H. Vetterlein. The assignée finding them in their pos- 
session takes and holds them, having reason to believe and 
■claiming that they belonged to the bankrupts. The plaintiff 
appeared on the books of thèse several firms as a debtor, with- 
•out apparent interest in thèse assets, even if they still kept 
their distinctive character as assets of the .firms to which 
they originaily belonged. The assignée administered on them 
as assignée, denying the plaintiff's right to an account and 
payment out them, which was alone then his claim. It seems 
to me clear that, independently of the statuts of limitations, 
the plaintiff's right, if he ever had any, to administer on thèse 
assets as the sole remaining solvent partner is lost by lâches. 
He knew of the bankruptcy, Then was the time for him to 
assert this right, if he had it. He f ailed to do so. After about 
two years he demanded an account of money collected and 
payment of his pretended balances due, and after about ten 
years from the time, if ever, his right to liquidate accrued to 
him, he bas brought suit. This right of a solvent partner is a 
privilège which he may assert or may waive. If he permita his 
insolvent partner or the représentative of his insolvent part- 
ner to go un and administer the assets, he waives his privi- 
lège, and this, I think, the plaintiff has done. It seems to me, 
also, that the two-years' bar under section 5057 applies to 
this suit as a suit to recover thèse assets. The right really 
accrued, if at ail, against the bankrupts upon their failure, or 
at any rate against the assignée as soon as he assumed con- 
trol over thèse assets, upon his appoinment as alleged in the 
bill. 

There is, however, perhaps enough in the bill to support 
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the claita that the end may be maintained not to enforce th& 
solvent partner's right to liquidate in case àt bankruptcy of 
his copartners, but as a suit for an account and payment to . 
the plaintiff out of collections made from the assets of the 
finn of a balance due to him ffom the firm. The collections- 
made by the assignée out of any assets claimed to belong to 
any firm of which plaintiff was a member were ail made more 
than four years before this suit was brought; nor is thero 
any averment in the bill of any fraud or concealment which 
would prevent the statutory limitation of two years from run- 
ning, Nor is there any évidence of such fraud or conceal- 
ment. The assignee's claim of right to thèse assets under 
this assignment was notoriously asserted, within the knowl- 
edge of the plaintiff, from the beginning. Theref ore the casea 
of BaUey v. Glover, 21 Wall. 342, and of ZeUer v. Eckert, é ■ 
How. 294, hâve no application. The plaintiff's claim, there- 
fore, to any part of thèse collections is barred by Eev. St. | 
5057. I am also satisfied that the plaintiff's claim against 
alleged assets of Th. H. & B. Vetterlein & Co. is wholly ficti- 
tious; that he never was a partner in that firm. It is stated 
in the biU that the balance due him on the thirtieth of April, 
1865, when that firm was dissolved, and then payable, wa& 
$22,926.62, the same balance of account above referred to en- 
closed in the letter of June 1, 1878. The évidence shows that 
at that time there stood to the crédit of Théodore H. Vetter- 
lein, his father, on the books of the firm, $106,211.27. This 
$22,926.62 is alleged to hâve been part of what stood to his 
father's crédit ; and it is f urther alleged that the succeeding 
firm of Théodore H. Vetterlein & Sons, without the knowledge 
or assent of the plaintiff, passed this $106,211.27 on their 
books to the crédit of his father, and that the firm of Th. H. 
Vetterlein & Sons coUected more than $40,000 out of the 
assets of the prior firm, out of which this balance due the 
plaintiff should hâve been paid ; that the firm held the money ' 
in trust for this purpose, and passed it over to the bankrupts 
Bubject to this trust. 

As already stated, the plaintiff was a member of the firm of 
Th. H. Vetterlein & Sons. He is presumed to bave knuwn 



704 FBDEBAL BEFOBTEB. 

and assented to the entries in their books. He bas not shown 
the contrary. Those books show that Théodore H. Vetter- 
lein's interest in the old firm, exactly as it stood on the books, 
was passed to his crédit on the books of the new firm and 
constituted his capital therein, on whioh he was allowed 
interest. This was done with the plaintiff's consent. It is 
too late for him to claim now that it was a trust fund. What- 
ever interest he had in his father's share was put at the risk 
of the business of the new firm with his knowledge and con- 
sent. It does not appear that the firm of Th. H. Vetterlein 
& Co. made any profits, except that of which the plain- 
tiff's share, $2,622, was passed to his crédit. He drew out 
more than this, and the balance of $19,187.91, figured out as 
due from that firm, is only made out by starting with the 
balance of $22,926.62 as due to him from the former firm. 
Nothing could be plainer, it seems to me, than that the plain- 
tiff acquiesced, as between himself and the former firm, in his 
father alone being entitled to the balance of the $106,211.27, 
which was not as assumed in the bill cash, but the amonnt of 
his father's interest in ail the property of the firm as it stood 
on the books. I think the testimony of Théodore H. Vetter- 
lein and the plaintiff himself, as to the conversation between 
them out of which alone his claim to hâve been a partner in 
the former firm arose, shows merely a private arrangement 
for paying him a part of his father's profits. And against the 
great weight of testimony disproving his membership in that 
firm, there is only the naked assertions of the bankrupts and 
some others, unsupported by any docuraentary proof what- 
ever. 

The claim made in the bill as to the plaintiff's interest in 
the assets, which were of the firm of Vetterlein & Ce, of 
Philadelphia, is that the plaintiff is, by agreement, entitled 
to the entire proceeds of collections from assets charged in 
the books of the firm to profit and loss, and 15 per cent, of 
the items, till his entire claim is paid. The bUl makes no 
discrimination between the two firms of that name which 
preceded the bankrupt firm of the same name, and treats 
them as one continuing firm down to December 31, 1869. 
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On the sixtii day of July, 1869, wlien the first of thèse prîor 
firms was dissolved, there was charged off to the several part- 
ners as loBB the sum of $106.108.73, of which the plaintiff's 
share was $15,916.31. This charge of $15,916.31 entered 
into the final account, by which the plaintiff was on the books 
shown to be indebted to the finn in the sum of $1,479.63, 
on the thirty -first of Deeember, 1870, which was balaûcedby 
a cbarge on the books to thé New York house, but which the 
books of the New York house do not show that they assumed 
or agreed to pay. As stated above, I do not find the agree- 
mènt to give the plaintiff the entire amount to be collécted 
from the items charged to profit and loss proved, and there- 
fore, even if it be assumed that the assets of the prior firm 
hâve continued to be their assets, distinguishable from the 
property of the bankrupt firm, and that some part of thèse 
items has been collécted, the plaintiff would not be èntitled to 
be credited with more than 15 per cent, of the amounts so col- 
lécted. I am unable, from the fragmentary accounts and 
the évidence produced, to ascertain how the plaintiff's account 
with the prior firm of Vetterlein & Co. would stand if he were 
credited with his share of thèse collections; but I think the 
eyidence shows that, however this may be, the new firm of 
Vetterlein & Co., which became bankrupt, took ail the assets 
of the old firm as their capital in business, and used it as 
such; that this was done with the consent of the plaintiff; 
and it has been held that this subjects the property, in case 
of bankruptcy, to the debts of the new firm. In re Mills, 11 
N. B. R. 76. 

Therefore, because the plaintiff has no case upon the mer- 
its, and because his claim, if any, is barred by the statu te, 
the biU must be dismissed, with costs. 

v.6,no.7— 45 
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In re MicMel and another, Bankrupts. 

^District Court, 8. D.Nm York. ■ ,1880.) 

1. WAiyEB op Oeder of Coubt et the Parties — Effbct of Fujai, 
Okdbb IN Composition. 

The shierifl had possession of certain property of A. and B. at- 
tached in the suit of C. Acreditors' pétition was flled against A. 
and B., and the usual injunction issued against interfering with th< 
bankïut)ts' liroperty, which Was afterwards modifled " so as not to 
Tçsti^h the sherifl from selting the property in His possession : pro- 
fAded, that .he ghall deposit the proceeds of such sftle In the United 
States Trust Company, subjeotto the further order of this court." 
A., B. and C, and the petitioning creditors, upon whose consent thô 
foregoihg bi'dei'Vas entered, gave the offlcer a written waiver of the 
deposit in the trust company. The sherifl sold the property, and, 
upqn being served with a final order in composition, paid C. the 
amount of his judgraent from the proceeds. C-, under order of the 
court, pàid the sum so received irito thé fegistry of the court, with 
leave to apply for repayment of the same. Héld, upon such appli- 
cation: , , 

(1) That the order requiring the deposit of the proceeds of sale 
could be modifled only by the court itself , not by the parties in inter- 
est, and therefore the rétention of the money by the sherifl was in 
direct violation of the order of the'court, and he could give no party 
to the cause any right to it whatever. 

(2) That the final order in composition did not of itself dissolve thé 
injunction, nor give the sherifl any right to apply the mbney in 

: satisfaction of C.'s judgment. 

(3) That the bankrupts having entirely failed to pay the composi- 
tion, and there being strong reason to anticipate that it would be set 
aside and an assignée appointed, the application of 0. at this stage 
of the proceedings inust be denied. 

A. Bhimenstiel, for petitioner. 

Armstrong é Briggs and. Mr. Palmer, toi other creditors. 

Choatb, D. J. In this case a creditors' pétition was filed 
October 30, 1877. On the twenty-fourth of October, 1877, 
the sheriff of New York county had attached, in the suit of 
one Hellman, certain goods belonging to the bankrupts, and 
80 held them at the time of the filing of the pétition. Pro- 
ceedings for a composition were taken by the bankrupts with- 
out an adjudication, and resulted in the acceptance and con- 
firmation of the composition on the fifteenth of March, 1878. 
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On the thirtieth of October, 1877, the usual injunotion 
against interfering with the bankrupts' property, except to 
préserve the same, was issued by this court, and was served 
on the sherifF on the thirty-first of October, 1877, but before 
the service of the injunction an exécution was issued in the 
suit of Hellman and put in the hands of the sheriff. On the : 
twelfth of January, 1878, an' order was entered modifying 
the injunction "so as not to restrain the sheriff from selling 
the property in his possession, provided that he shall deposit 
the proceeds of such sale in the United States Trust Comp- 
pany, subject to the further order of this court." This order 
was entered upon the consent of the petitioning creditors, the 
alleged bankrupts, and of the creditors claiming liens by exé- 
cution and attachment on the said property. The sheriff 
proceeded to sell the property as allowed bythe order, having 
first received a paper, signed by ail the parties who had con- 
sented to the entry of the above order, in the following form : 
"We hereby severally request the sheriff to sell the property 
levied upon by him, and referred to in the foregoing order, 
and hereby waive the deposit of the proceeds of such sale 
in the United States Trust Company, as therein provided." 
The amount realized by the sheriff was $1,526.30. On the 
fifteenth of March, 1878, or very soon thereafter, the sheriff 
was served with a copy of the final order in composition, and 
thereupon, nnder advice of counsel that the final order in com- 
position was, in légal effeot, the setting aside of the injunc- 
tion, and left him at liberty to apply the money in his hands 
to the satisfaction of the exécutions held by him against the 
bankrupt, he paid to the assignée of one Wallach, the earliest 
exécution creditor, $116.30; to said Hellman, in satisfaction 
of his judgment, $596.16; and the balance he kept for his 
own fées and charges. 

The composition was for 40 cents on the dollar, payable in 
equal instalments, in three, six, and nine months, for which 
security was given in the notes of the bankrupts with in- 
dorsers. The creditor Hellman was bound by the composi- 
tion agreement. 

On the twelfth of October, 1878, upon the proof that the 
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bankrupts had paid no part of their composition, an order 
was entered setting it aside, with an adjudication of bank- 
ruptcy and appointing an assignée. On the sixth of Novem- 
ber, 1879, this last order wàs vacated and set aside, stvà de- 
cared null and void so far as it set aside the composition, on 
the ground that it had been entered without notice to the 
creditors. On the twenty-ninth of December, 1879, an order 
was made requiring the two judgment creditors, who had 
received the money from the sheriff, to pay the same, with 
interest, into the registry of the court, subject to the further 
order of the court, and with leave to apply for repayment of 
the same upon showing their right thereto. The money was 
so paid in, and the creditor Hellman now applies to bave the 
amount paid in by him repaid. 

It is not now claimed on behalf of the petitioner Hellman 
that the issue of the exécution to the sheriff, after the filing 
of the pétition, gave him any new claim to or lien upon the 
goods. His claim is that the final order in composition dis- 
Bolved the injunction and left the money in the hands of the 
sheriff, the absolute and unencumbered property of the alleged 
bankrupts, subject only to the rights of the judgment creditors, 
whatever they may hâve been ; that it was property which the 
bankrupts could, with the consent of those creditors, bave de- 
manded of the sheriff and used in their business, or applied 
to the payment of their composition notes, or to the payment 
of thèse particular debts. And it is further contended that 
the bankrupts, having known of the disposition made of the 
money by the sheriff, and acquiesced therein for nearly two 
years, must be deemed to hâve approved of and ratified the 
use made of their money. There is, however, an obvions 
answer to this argument. In the first place, the holding of 
the mouey by the sheriff at the time of the final order in 
composition was in direct violation of the order of the court. 
The consent of certain parties to waive the deposit of the 
money in the trust company, which the court had ordered, 
could not bave the effect of dispensing with the deposit, even 
if the consent had been given by ail the parties in interest. 
It is for the court to judge where money shall be placed in 
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order to secure its safety, and not for the parties, and the 
orders of the court in that respect must be strictly observed, 
unless modified by the court itself. But the parties consent- 
ing were a small part only of the parties in interest ; that is, 
the whole body of creditors for whose protection the order 
was made. Therefore, so long as the sheriff held the money 
in violation and contempt of the order of the court, he could 
give no party to the cause any right to it whatever. So far as 
the parties in this cause are concerned, who had notice of 
the facts, they could take no greater right in the money than 
they -would hâve been able to take if the order had been 
obeyed and the money had been deposited in the trust com- 
pany, subject to the order of the court. Nor did the final 
order in composition operate of its own force, and without 
a further order of the court, to place at the disposition of the 
bankrupts money belonging to their estate held by the sheriff, 
subject to the order of the court. 

A final order in composition is not a final disposition of 
the proceeding in bankruptcy. The case in bankruptcy is 
still pending, and the power of the court continues to stay 
the proceedings of creditors in suits pending against the 
bankrupts so long as the composition is unpaid, (In re Bagley, 
19 N. B. E. 73; McGehee v. Hentz, Id. 139 ;) and a conclusive 
answer to this claim is that the bankrupts themselves could 
not, without an order of the court, bave possessed themselves 
of the money and paid it in satisfaction of the lien of this 
creditor, if he had a valid lien by bis attachment. It is true 
that the terms of the composition were such that, if the com- 
position agreement is performed, the lien of an attachment, 
less than four months old at the time of the commencement 
of thèse proceedings, will remain, and this petitioner will be 
entitled to the money. And, as things stood when the sheriff 
paid over the money, it is very probable that upon appli- 
cation to the court the money so subject to the order of 
the court would hâve been applied to the payment of the 
petitioner's claim, Although it would be within the power 
and discrétion of the court to stay petitioner's proceedings 
until it was ascertained whether the composition agreement 
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would be Qamed out, and so ail possibility of dissolving peti- 
tioner's lien put an end to, yet, if there was no reason to antic- 
ipate anydifficulty in the carrying out of the composition agree- 
ment, the petitioner might hâve had his money. McGehee v. 
Hentz, 19 N. B. E. 137. But as this créditer took the law into 
his own hands, and appropriated the money without leave of 
the court, subject to whose order it was held, the merits of 
his application for satisfaction of his lien must be determined 
by the state of facts existing now, when he first asks leave of 
the court to take the money, The eircum stances hâve entirely 
changed. The bankrupts hâve entirely failed to pay the 
composition. They bave been again ordered to do so, and 
proceedings are pending agaiust them to bave them punished 
for a wilful neglect to to pay the composition. 

There is now strong reason to anticipate that the compo- 
stition will be set aside and an assignée appointed, if the 
appointment already made is invalid, as is claimed by this 
petitioner, and in that case the petitioner's attachment will be 
dissolved and this money will be distributed among the cred- 
itors. 

Motion denied, without préjudice to its renewal in case, 
upon the termination of pending proceedings, the composi- 
tion shall not be set aside. 



In re Stevenson and others, Bankrupts. 
{District Court, W. D. PennayUania. April 25, 1881.) 

1. Bankruptcy Court — Powei; to Set Abidb Private Sale. 

For good cause shown the court may set aside a private .sale of the 
real estate of a bankrupt made under its decree, evea where tlie sale 
bas been consummated and a deed delivered to the purchaser, if ap- 
plication by a party in interest to set the sale aside is made in due 
time. 

2. SaME— SaME — BONA FiDE PCECHASEK. 

In such case tho court may set aside tho sale and vaoate the decree 
under wliich it was made, notwithstanding the purchaser from the 
assignée, the next day after he received his deed, conveyed the title 
to his fathev, wiio claiined to be a honajide purchaser. 
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In Bankruptcy. Sur pétition of W. K. Jennîngs, adminis- 
trator de bonis non cicm testamento annexa of John Stevenson, 
deeeased, to set aside a private sale of the real estate of the 
bankrupts, made by the assignée, as per order of court, to 
William M. McElroy. 

W. K. Jennîngs, for estate of John Stevenson, deeeased. 

John M. Kennedy, for assignée. 

John Barton, for purchaser. 

AcHESON, D. J. The order authorizing the private sale in 
question was made during the présent term of court, to-wit, 
on February 18, 1881, but it was not consuinmated by the 
delivery of the deed to the purchaser tintil February 26th, or 
later. The pétition to set aside the sale Was presented 
March 15, 1881. No report of the sale was made by the 
assignée to the court, and this, perhaps, was not necessary. 
However, I am clearly of opinion that for good cause shown 
the court has the power to set aside such sale, at least during' 
the term at which the order to sell is made. Act of June 

22, 1874, § 5062&; Bump, ; Blumenstiel, 250; In re 

Ryan, 6 B. E. 235. The act of June 22, 1874, déclares "that, 
unless otherwise ordered by the court, the assignée shaU sell 
the property of the bankrupt, whether real Or personal, at 
public auction, in such parts or paroels, and at such times 
and places, as shall be best ealculated to produce the greatest 
amount with the least expense. * * * And the court, 
on the application of any party in interest, shall hâve com- 
plète supervisory power over such sales, includîng the power 
to set aside the same, and to order a resale, so that the prop- 
erty sold shall realize the largest sum." 

Undoubtedly, this latter provision is broad enough tô em- 
brace a private sale of the real estate of a bankrupt made 
under an order of court authorizing it. And I am of opinion 
that, even where such sale has been consummated by a deliv- 
ery of a deed, the court, in a proper case, may exercise the 
power to set aside the sale, if application is made within due 
time. Hère, I think, it was made in due time; for we are in 
the same term at which the order to sell was made, and the 
application to set the sale aside, which is by a party in intër- 
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est, was made as soon as he learned the fact of tlie sale, and 
within 18 days after it was made. 

W. K. Jennings, as administrator of the estate of John Ste- 
venson, deoeased, it would seem, is much the largest creditor 
of the bankrupts, His debt as proved amounts to $32,081.16, 
while the whole amount of indebtedness proved is something 
lesB than $80,000. Mr. Jennings is a home creditor, residing 
within the city of Pittsburgh, and personally well acquainted 
with most of the real estate in question. Most certainly he 
was entitled to notice of the application for the order to make 
the proposed private sale, and such was the view of Ihe 
assignée, for he testifies that he had requested his counsel to 
give information to Mr. Jennings, and was under the impres- 
sion it had been given. But, by some misapprehension, 
notice was not given Mr. Jennings ; he knew nothing of the 
application, order, or sale until within three days of the pres- 
enta,tion of his pétition to set aside the sale. 

When the assignée stated in his pétition for leave to sell 
to William M. MoElroy that he had "conferred with some of 
the principal oreditors of said bankrupts, and they advise him 
to accept said offer, " the court had a right to assume that 
the assignée had not overlooked the principal home creditor. 
And, indeed, it is shown that both the assignée and his coun- 
sel had good reason to believe that Mr. Jennings knew and 
approved the proposed sale. In that belief the counsel acted. 
The évidence before the court justifies the conclusion that the 
price at which McElroy bought is grossly inadéquate. Cer- 
tain it is that authority to make the sale to him at his offer 
would not hâve been granted had the facts now shown ap- 
peared to the court. It now appears that Mr. McElroy was 
the nominal purchaser only; that he was acting for E. L. 
Barton, the brother-in-law of A. K. Stevenson, one of the 
bankrupts, and that Stevenson negotiated with the assignée 
for the purchase. As the court would not hâve authorized 
the sale to McElroy if the facts had been disolosed, it cannot 
now give its sanction to that sale or permit it to stand. It 
is, indeed, true, that on the first day of March, 1881, McElroy 
conveyed the interest he acquired under his deed from the 
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assignée to E. L. Barton, who the next day made a convey- 
ance for part of that interest to his father, John Barton, Esq. 
The considération for the conveyance to the latter was.an 
exchange of properties between the father and son. Mr. 
John Barton has been heard in opposition to the pétition to 
set aside the sale to McElroy. In his answer and testimony 
he states that he was an entire stranger to the court proceed- 
ings, and knew nothing of the matter uniil after McElroy 
got his deed from the assignée, and that he made the ex- 
change of properties with his son and took the conveyance 
from the latter in entire good faith. But, in view of the 
relations between the parties, and the peculiar circumstances 
of the case as disclosed by the testimony, I am of opinion 
that he is chargeable with the notice that the sale to McElroy 
was impeachable, and liable to be set aside by the court. 
The conveyance to Mr. Barton, Sr., under ail the facts, in my 
judgment ought not and does not constitute any obstacle to 
an order setting aside the sale to McElroy and vacating the 
decree under which it was made. Such order will be made, 
and a public sale ordered, upon the filing of a bond, with 
approved surety, to secure the bid at public auction oflfered 
in the stipulation which accompanies the pétition of W. K. 
Jennings. 



Smith and others v. Merbum and othera. 
((Hreuit Court, D. Massachusetts. January 22, 1881.) 

1. Ue-IsSDB — COMMISSIONBR OF PATENTS. 

The décision of the commissioner of patents as to the mère neces- 
sity of a re-issue is conclusive, 

2. Same— Same. 

A mistake as to the necessity of such re-issue does not constitute 
an excess of jurisdiction. 

3. Samb— Variation op Claims. 

Upon such re-issue the claims may bevaried in order to express the 
real invention. 
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4. Samb— Sasie. 

The grant of a ;ré-isaue in order to enable the patentée to claim the 
actual opération of his tools in détail is authorized by statute. 

5. Kb-issub No. 7,558 — Novbltt. 

Re-issue No. 7,558, for a presser-foot for a sewing machine, intended 
forsewing stay stripa upon boots and ahoes, hdd not wid for want of 
novelty.— [Ed. 

In Equity. 

Geo. L. Roherts d: Bros., for complainants. 

E. P. Brown, for défendants. 

LowELL, C. J. The original patent in this case, No. 177,- 
296, dated May 9, 1876, describes a presser-foot for a sewing 
machine, intended for sewing stay-strips upon boots and 
shoes. Thèse are narrow strips of leather sewed over that 
seam of the upper leather of the shoe which covers the hèel 
or the instëp, to protect the seam from the wear of the dress. 
The strip is folded or doubled over and sewed on each aide 
of the central ridge, or projection of an outward-turned seam, 
and bas a groove on each side, in which the stitches are to 
be laid. The presser-foot bas a groove to fit the projecting 
seam, and two ribs, or fiUets, as they are called in the original 
patent, to form the grooves. The hole for the needle is made 
in one of thèse ribs, One row of stitches is laid, and then 
the work is turned round and the stitches are laid along the 
other edge. Ail this is shortly, but sufficiently, set forth, 
There is described, besides, a "folding mouth," or tunnel, 
through which the plain strip is to be passed, in order to be 
folded or doubled over into the requisite shape. The claim 
is for "a sewing machine presser-foot, provided with means, 
substantially as described, for folding and channelling a seam- 
stay pièce, such consisting of the fillets, e, e, and of the folder, 
composed of the tapering mouth, a, [and] the partition, d, ail 
being arranged with the guide-groove, h, and needle-hole, /, 
as set forth." 

Soon after this patent was taken ont, it was found much 
Inore economical and convenient to fold and crease the stay- 
strip by a separate machine or opération, and then the plain- 
tiff obtained the re-issue, No. 7,55S, which is relied on in this 
■case. 
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In the re-issue, the opération of sewing thé stay-strip îb 
desoribed with more fulness of détail than in the patent, and 
the single claim is replaced by three. 

(1) A sewing machine presser-foot for use in sewing stay 
or saddle pièces to seams, the acting or under face of which 
is formed with a recess, consisting of a longitudinal central 
recession to reçoive the saddle part of the stay-strip, and of 
side recessions to contain the part of the strip intervening 
between its central saddle part and its edges, substantially 
as set forth. 

(2) The presser-foot, framed with central and side reces- 
sions, as described, and with parallel ribs intervening between 
the central recessions and side recessions, as set forth. 

The third is like the single claim of the original, and is not 
in issue hère. 

Upon comparing the claims of the patent and the re-issue, 
it seems that the patentée has separated his folding mouth 
from his presser-foot proper; and has also claimed a presser- 
foot which has récessions or recesses calculated to receive the 
central and outer swells or beads, whether the grooves for the 
stitches are formed by the action of the ribs of the presser- 
foot in the opération of sewing, or had been made in the stay 
before it is brought to the sewing machine. 

The first question which anses is whether the re-issue is 
valid. Supposing for the présent that the thing shown and 
described inthetwo patents is thesame, — that the presser-foot, 
which will fit over the seam and make the grooves, and cause 
the stitching to be made in them, will fit over the bead-shaped 
edges and cause the stitches to be laid in the grooves which 
hâve been made beforehand, and that it will work as a press- 
er-foot upon a seam folded beforehand, independently of the 
action of the folding mouth, — can the patentée, by a re-issue, 
modify or divide his claims, so as to embraoe thèse several 
distinct features of his tool ? 

A case has been brought to my notice, decided by Mr. Jus- 
tice Field, on his circuit, which is suppoaed by the patent 
lawyers to indicate a new departure in the law of re-issued 
patents. The high authority and great importance of that 
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décision will be my apology for a discussion, which, a few 
■weeks since, -would hâve been unnecessary. The case is The 
Giant Powder Go. v. The California Vigorit Powder Go. 18 0. 
G. 1339; S. C. 4 Fed. Eep. 720.* In it the learned judge is 
understood to déclare that if the court can discover, upon a 
comparison of the two instruments, that there was no defect- 
ive spécification to be amended, and that the elaim was not 
broader than the invention, the action by the commissioner 
in granting a re-issue was in excess of his jurisdiction, and 
void ; and that if the patentée claims too little, instead of too 
much, his spécification is not defeotive by reason of that mis- 
take, but ail which he did not claim was dedicated to the 
public. I do not mean to say that I consider the décision to 
be as extensive as this; but it is so understood by some mem- 
bers of the bar; and there are remarks in the opinion which 
lend a color to such a construction. 

The Kevised Statutes simply re-enact the law upon this 
subject which ;has been in force since 1836: "Whenever any 
patent isinoperative or invalid, by reason of a defeotive or 
insufficient spécification, or by reason of the patentée claim- 
ing as his own invention or discovery more than he had a 
right to claiùi as new, if the error has arisen by inadvertence, 
accident, or mistake, and without any fraudulent or decep- 
tive intention, the commissioner shall, on the surrender of 
such patent, and the payment of the duty required by law, 
cause a new patent for the same invention, and in acoord- 
ance with the corrected spécification, to be issued." Section 
4916. 

The most natural construction of this law would, perhaps, 
be, that if a patent should be inoperative by reason of a defeot- 
ive spécification, or invalid for claiming too much, the défeot 
might be supplied, or the excessive claim be reduced by re- 
issue. But the courts hâve given a very différent interpréta- 
tion — much wider in most respects, and narrower in only one. 
They do not permit a defeotive spécification to be supplied, 
■excepting from the drawiugs or model; but they do per- 
mit the claim to be varied, provided the same invention is 
See S. C, 5 Fed. Rep. 197. 
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described in both patents, and hold that the décision 6f the 
office that the occasion had arisen for granting a re-issue is 
final. The law is extremely libéral, perhaps too much so, 
and bas been much abi^sed ; but if we change it suddenly we 
shall make a destruction of titles which it is impossible to 
contemplât© without dismay. 

If the court is to décide, by inspection of the original pat- 
ent, that it was not def ective, the resuit is this : That after 
a patentée, upon the best advice which he can obtain, has 
been instructed that his spécification needs amendment, and 
obtains a, new patent, thé court may say, "We are unable to 
see any defect, and your re-issue, however honestly obtained, 
is bad, b'ecause your original patent was so good." 

The mîstâke is one of law, and the commissioner does not 
usually dëbidé the law finally; but as to the mère question 
of the nécessity for a re-is6ue, supposing the new patent itself 
to be unobjectionable, hiè décision has always been held to 
be final; and this for an unanswerable reason, that nO pat- 
entée, howevër honest or carèful, can b© eafe in obtaining a 
ré-issue, if hfeistobe infonaed, whenhe gets into court, that 
the jiidgè is tiïiable to sjee why^ he should hâve surrendered 
his first patent. The slighte;? and more bbviously unobjec- 
tioùable thé chatige, the stroligeï will be the arguihent thàt 
there was no occasion to màke it; so that honest and caréfiil 
patentées will be the most likéLy to sûffer. 

It doés not help the matter to call the action of the com- 
missioner an excess of jurisdiction. : I know that : the courts 
hâve called thèse mistakes. jurisdictional; They did this to 
overrule, without positively saying so, the early cases which 
held the action of the commissioner within his jurisdiction to 
be final. It is' obvious that the commissioner has the same 
jurisdiction to issue a bad patent as to issue a good one. As 
his action is ex parte it does not bind the world, excepting in 
certain matters which it i» both unjust and inconvénient to 
review. A mistake by him as to the nécessity of issuing a 
new patent is not an excess of jurisdiction, but a mistake in 
a matter clearly within his jurisdiction; and the real ques- 
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tibn is whèther it is oiie wliich the courts will correct by 
destroying a new patent after the old one has been surren- 
dered. 

Upon questions of the validity of a patent, or of a re-issue, 
in ail great matters of novelty and construction and patent- 
ability, the décision of the commissioner ia not final, though 
bis jurisdiction ia undbubted; but I repeat that urgent rea- 
sons of justice require that upon the mare question whether 
the papef called a re-issue shall be given, his finding should 
be, as it has hitherto always been held to be, conclusive. 

Again, if it be found that the claims of the original patent 
were valid, and that the re-issue for the same invention states 
the claim or claims in a différent way, — though it may be a 
better way for the patentée, — the change does not of itself 
vitiate the new patent; but, on the contrary, the original 
claims are conolusively presum,ed to bave been made as they 
were through inadvertence, accident, or mistake. The law is 
so well settled that most of the reports do not contain the 
claims of the two patents ; bût I suppose that no re-issue has 
ever contained the exact claims of the original, and this can 
be discovered, incidentally, in many of the cases, and posi- 
tively in some, where the very point is passed upon. See 
Allen V. Blunt, 3 Story, lAi; Stimpgon v. Weatchestcr R. Co. 
4 How. 380; O'Reiily v. Morse, 15 How. 62; Batten v. Tag- 
gert, 2 Wall. Jr. lai; S. G. 17 How, 74; Bejinet v. Fowler, 
8 Wall. 444; The Goodyear Cases, 2 Wall. Jr. 283, 356; 2 
CUff. 351; 9 Wall. 798; Seyinour v. Osborne, 11 Wall. 516; 
Roherts V. Ryer, 91 U. S. 150; Marsh v. Seymour, 97 U. S. 
348 ; remarks of Bradley, J., in Powder Co. v. Powder Mills, 
98 U. S. 136, and oî the same learned judge in Carlton v. 
Bokee, 17 Wall. 463, where he intimâtes that a re-issue may 
be good as to those claims which agrée with the invention, 
and void as to others which exeeed it; Cochrane v. Deener, 
94 U. S. 780; Conover v. iîoac/î, 4 Fisher, 12; Stevens v. 
Pritchard, 10 0. G. 505 ; Hening v. Nelson, 14 Blatchf. 293 ; 
Johnson N. Flushing R, Co. 15 Blatchf. 192; Analin Co. v. 
Higgins, là; Q20 ;. Pearl v. Océan Mills, 11 0. G. 2. None of 
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thèse cases, unless it be Bàtten v. Taggert, 17 Ho:w. T4> — 
■which is perhaps inconsistent ■with Leggett v. Avery, 101:11. 
S. 256, — bas been overruled ; and a greàt many similar cases 
could be cited. ■ It bas been brougbt out a little more de- 
cidedly by the later cases that the invention must be tbe 
same; but it bas nevër been held in the suprême court, or 
any circuit court, so far as I can discover, that the commis- 
sioner's décision ia net final as to the propriety of a re-issue, 
as distinguished from its validity upon what may be çf^lled 
itsmerits; or that tbe claims maynofc.be varied to ipxpress 
the real invention, The claim is part of the specifica,tion, 
and if defeotive may be amended. Bmsell v. Dodge, 93 TI. 
S. 460, in which the décision is given by Mr. Justice Field, 
and vrhich is cited by him in the Powder Co.'à case, merely 
décides that a re-issue which claims a différent invention is 
void. A similar décision bas- been made at this term of the 
suprême court, in giving whici. Mr. Justice Strong states the 
law in the old way, that the commissioner's décision is final 
as to the mistake, but-not as to the identity.of invention. 
Bail V. Langles, 18 0. G. 1405. The only cases which ho 
cites are Seymou/r v. Oshorne and Russell v. DocZ^^e, which he 
evidently considéra; to 'be consistent with each othet. ; 

I conclude, therefore, that the re-issue was granted to cor- 
rect some inadvertence, accident or mistake. Whether it is 
valid is quite another matter.i I bave read with diligence 
the very voluminous record, and amsatisfied that the presser- 
foot described and shown in the original patent ftnd model 
has the f unctions claimed in ïhe ïe-issue. , It was à tool whiçh 
was fitted for a particular puripose, and if the claim Jiad, beeiii 
well adapted to the invention it would not bave been-; iiffles- 
sary to re-issue the patent, for no one could bave justified a 
piracy of tbe presser-^foot by dfeitting to use the folder wiiicji 
was attached to it. The tool, was not a combinàtion, ■ but aq 
aggregation of two entirely distinct tools, one to f old a.ud one 
to press; that is, bold the work' to b© sewed. '.The doubt 
whetber the presser-foot wôuld.work byitsélf was dissipated 
'ly the évidence, and by a successiul experiment in ppen coijrtç. 
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So it will operate and produce its results as a presser-foot, 
though not ail the results, when the grooves hâve been made in 
the stay-strip before it is sewed. 

The re-issue, then, was granted in order to enable the pat- 
entée to claim the aotual opérations of his tool in détail, 
which is a perfectly legitimate reason for a re-issue, until the 
law is changed by congress or the suprême court. 

One great dispute of faet is whether the invention was, in 
faetj new. One Turner swears that he made a presser-foot 
of the same sort seven years earlier. Turner wasemployed 
by the plaintiffs to sell their presser-foot, and, wbile ;so em- 
plbyed, tried to undersell them with one of his own. For 
this fraud he was discharged, and went intô the employ of 
the défendants, and procured a patent on his presser-foot. 
How this came to be granted, without an interférence, I am 
not informed. The invention appears to me to be, in substance, 
identical with that of the plaintiff. However, Turner says 
that this was a revival of a presser-foot which he had made 
years before, and there is some testimony to support him. It 
is open to the criticism so often made upon such remembered 
inventions, which never went into gênerai use. Against it, 
the plaintiffs bring strong négative évidence of many persons 
who must hâve seen and used the thing if it existed. They 
go further, and bring thirty witnesses to impeach the charac- 
ter of Turner for truth ; and two who swear that he tried to 
bribe them to remember his presser-foot. None of the évi- 
dence to oharacter is met, or attempted to be met, excepting 
by the testimony of one of the défendants. It is not made 
out, to my satisfaction, that Turner made his presser-foot 
before Sutherland made his. 

The respondents insist that Turner's presser-foot, whenever 
it may hâve been invented,. differs essentially from that of 
Sutherland, in that it has its central recession or dépression 
much deeper than those upon the sides, so that it will fit much 
better the ordinary shape of an outward turned seam, This 
argument is used both as to nbvelty and as to infringement. 
I find, however, as matter of fact, that Sutherland's foot ia 



LOCKWOOD V. CLEAYBLAND, 721 

capable of doing the work; and, that being so, the précise 
relative proportions of the recessions are matters for the 
constructor. 

With this view of the patent, it is admitted that the respond- 
ents hâve infringed it. 

Interlocutory decree for the complainants. 



LocKWOOD V. Clbaveland. 
(Circuit Court, D. New J&rtey. Febraary 28, 1881.) 

1. Intbbfbbino Patents— CB08s-BiLT>-REr. 8t. § 4918. 

In a suit against an interfering patentée nnder section 4918 of the 
Revised Statutes the défendant is net required to file a cross-bill in 
oi-der to obtain affirmative relief. 

2. CH0B8-Bn>I, DiSMISSED— COSTB. 

The oross-bill was therefore dismissed in this case, upon the motion 
of the complainant, as having been improvidently flled, but, under 
the circumstances, costs were not allowed.— [Ed. 

In Equity. Motion to Dismiss Cross-bill. 

Browne é Whitter, for complainant. 

Munson d Philipp, for défendant. 

NixoK, D. J. This is a motion to dismiss a cross-bill, as 
improvidently filed. The circumstances under which the bill 
■was filed are as foUows : On the seventh of September, 1875, 
the commissioner of patents issued to Ehodes Lockwood let- 
ters patent No. 167,456, for "Improvement in India-rubber 
erasers." On the twenty-fifth of May, 1877, one Francis H. 
Holton, claiming to be the original and first inventor of a 
certain improvement in erasive rubber, by an assignment in 
writing, sold attd transferred unto Orestes Cleaveland ail bis 
rigbt, title, and interest in and to said improvement, which 
assignment was duly reeorded in the patent-office of the 
United States, September 27, 1878, in Book J 23, p. 296, of 
transfers of patents. On the ninth of June, 1877, the said 
Holton made application to the commissioner for letters 
patent for said improvement. The commissioner being of 
the opinion that the application interfered with tho letters 

v.6,no.7— 46 
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patent No. 165,455, before isaued to Lockwood, gave notice 
on the fifth of November, 1878, to the parties in interest, as 
required by section 4904 of the Eevised Statutes, anddirected 
the primary examiner to proceed to détermine the question 
of the priority of invention. Testimony was taken and a 
hearing had, — the respective parties being represented by 
counsel, — and on the twelfth of December, 1879, the examiner 
adjudged Holton to be the prior inventor of the improvement. 
An appeal was taken from this décision to the board of ex- 
aminers in chief, which, after hearing the parties, reversed 
the primary examiner, on the twenty-fourth of February, 
1880, and adjudged Lockwood to be the prior inventor. On 
an appeal from this last judgment to the comnissioner of 
patents, the commissioner, on the third of May, 1880, held 
thàt Holton was the original inventor of the improvement, but 
refused to grant the letters patent applied for, on the ground 
thatthe invention had been in public use and on sale for more 
tihan two years prior to Holton's application. From this last 
judgment, Holton took the case by appeal to the suprême 
court of the District of Columbia, which reversed the commis- 
sioner, on the twenty-eighth of September, 1880, and decided 
that Holton was entitled to his letters patent, They were 
accordingly issued to Cleaveland, as the assigaeepf Holton, 
on the nineteenth of October, 1880, mtmbered 233,511. 
. This condition of affaira existing between the parties, on 
the second of November, 1880, Lockwood filed a bill in this 
cotirt against Cleaveland, setting forth the existence of the two 
patents, and their interférence, one with the other, and pray- 
ing that the deîendant's letters patent tnight be decreed void, 
;and'that be might be restrained, by injunotion, frominstitut- 
ing any suit at law or in equity for any alleged infringement 
thereof. The défendant has answered,, denying that Lock- 
wood was the original and first inventor of the improvement 
■desctibed in his letters, patent, and claiming that he, as the 
iiBsignee of Holton, is entitled to the invention, and conclud- 
ing with the prayer that the complainant's patent may be 
«rdjudicated void. Simultaneously with the answer, and by 
Jeave of the court, tbe défendant, Cleaveland, also filed a 
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cjoss-bill, praying that the comiïlainant's patent might be 
declared void, and that he might be restrained from bringing 
any action in any court for an infringement of the same. 

The counsel for the eomplainant in the original suit now 
asks the court to dismiss the eross-bill, on the ground that 
section 4918 of the Eevised Statutes affords ail the relief in 
the original suit which the défendant can possibly hâve in 
the cross-suifc. The motion involves the true construction of 
that section, which is a substantial re-enactment of section 
16 of the patent act of 1836, as amended by section 10 of the 
act of Maroh 3, 1839. It provides that, "whenever there aie 
interfering patents, any person interested in any one of them 
* * * may hâve relief against the interfering patentée, 
and ail parties interested under him, by suit in equity against 
the owners of the interfering patent, and the court, on notice 
to adverse parties, and other due proceedings had according 
to the course of equity, may adjudge and déclare either of 
the patents void, in whole or in part. * ♦ *" The design 
of the provision is obvious. The congress meant to give a 
speedy and complète remedy to the owners of interfering pat- 
ents, and, to this end, to clothe the courts with jurisdiction to 
adjudge and déclare either of the patents void, in whole or 
in part, or inoperative or invalid in any particular part of the 
United States. The difficulty and doubt arise wholly from 
the phrase "dtie proceedings had according to the course of 
equity," which seems to hâve been added to tbe previous lég- 
islation, and intended as a limitation upon the remedy, and 
to conclude the parties to three modes of procédure recognized 
in equity praetice. 

Nothing is more firmly settled in equity than that where a 
défendant s,eeks the aid of the court for the purpose of en- 
forcing affirmative rights, he must file a cross-bill, although 
such a course is not necessary when he relies upon his rights 
merely as a defence to the relief sought against him. 2 Dan. 
Ch. Pr. 1550*. 

The gênerai rule is that he cannot bave any positive relief 
against the plaintiff, even on the subject-matter of the suit, 
except by cross-bill. Story, Eq. PL § 398, n. 3; Miller v. 
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Gregory, 1 C. E. G. 274; Scott v. Lalor'sEx'rs, 3 G. E. G. 301; 
Leddell v. Starr, é C. E. G. 169 ; Allen v. RoU, 10 C. E. G. 164 ; 
Pattison v. Hull, 9 Cow. 747; Morgan v. Tipton, 3 McL. 344; 
Carnochan v. Christie, 11 Wheat. 446. But there are excep- 
tions to this rule in the more modem practice ; as, for example, 
in the case of a suit for spécifie performance. The suprême 
court of the United States, in Brad/ord v. The Union Bank 
of Tenn. 13 How. 57, adopted the practice first suggested by 
Sir William Grant, master of the rolls, in Staplyton v. Scott, 
13 Ves. 425, and sanctioned by Lord Eldon in Fife v. Glay- 
ton, Id, 546, and dispensed with a cross-bill and granted 
relief to the défendant, on his answer to a bill for the spé- 
cifie performance of a eontract, wherein an agreement was 
set up dififering iû many particulars from the one on which 
the bill of eomplaint was founded. The court regarded' such 
a departure from the eatablished practice justifiable, "as most 
convenient and expéditions in settling definitely the rights of 
the parties, and for the sake of saving further litigation and 
expense." 

It is quite clear, from the reasoning of the court in the 
opinion deciding the case, that if the'sanie leà^rned tribunal 
should be called upon to construis"' the section under consid- 
ération, it would bave no diffioulty in finding in its provis- 
ions ample authority for the courts to givè affirmative relief 
to a défendant, on an answer which dénies validity to the 
complainant's iiiterfering patent. But, whether this be so or 
not, ail "the courts which bave had occasion to construe the 
section bave assumed or decided thàt tbey ;had jurisdiction 
over ail the interfering patents, upon a bill filed, and that on 
proper issues formed by the pleadings, without the interven- 
tion of a cross-bill, affirmative relief could be graûted to 
either of the parties entitled to it, by declaring one or the 
other, or ail, of the patents void or valid. 

The case of The Gold <& Silver Ore Separating Co. v. The 
United States Disintegrating Ore Co. 6 Blatchf. 307, invoked 
the jurisdiction of the court, under the sixteenth section of 
the act of July 4, 1836, and was heard by Judge Blatchford, 
on bill and answer. The bili alleged that on the eigbth of 
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March, 1864, letters patent were granted to one John B. Gale, 
as assignée of William E. Hogan, for an "improvement in 
stoves;" that on the sixth of June, 1866, the said patent was 
surrendered, and re-issued in two separate patents, and that 
one of the two, numbered 1,988, was for an "improvement 
in furnaces for treating ores by superheated steam;" that on 
the third of Jannary, 1865, letters patent No. 45,803 were 
issued to G. D. De Forest and others, as assignées of Mel- 
choir B. Mason, for an "improved method of desulphurizing 
and oxygenizing metallie ores;" that Hogan was the original 
and first inventor of the improvements claimed in the re- 
issue No. 1,988; and that the invention therein described was 
identical with that covered by the Mason patent. The bill 
prayed that the last-named patent might be adjudged to be 
void. 

The answer set up in defence that the original patent to 
Gale was not for the same invention as that described and 
claimed in the Mason patent; that Mason was the prior in- 
ventor of the inventions therein patented, and that the said 
re-issue No. 1,988 had been procured and the clàims ex- 
panded for the purpose of fraudulently covering the inven- 
tions of Mason. It then prayed that the court would decree 
the re-issue to be void and the patent No. 45,803 to be valid. 
The proofs were taken and the case argued upon the issues 
raised by the pleadinga, and the court deoided the several 
questions, (a) of interférence between the patents, (b) of pri- 
ority of invention, and (c) of the validity of the respective 
patents, holding that one was good and the other bad. The 
cause was argued by Mr. Keller for the complainants, and 
by Mr. Gifford for the défendants, and the best évidence that 
the method of procédure was regular is found in the fact 
that neither of thèse distinguished patent lawyers suggested 
a doubt, on the argument, that the court had authority, under 
the provisions of the statute, to décide such issues upon bill 
and answer. 

The next case, in the order of time, is The Union Paper 
Bag Co. v. Crâne, reported in 6 0. G. 801, tried before Judges 
Clifford and Lowell. The bill was filed under section 4918 
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of the Eeyised Statutes, and alleged that the eomplainants 
owned a patent, granted to them December 24, 1872, as 
assignées of one L. D. Benner, for an improvement in paper 
bags, of which Benner was the original and first inventer; 
that the défendants held a patent, dated February 20, 1872, 
for an improvement alleged to bave been invented by Luther 
C. Crowell; that the patents interfered; and the eomplain- 
ants prayed that the défendants' patent might be declared 
void. The answer denied that Benner was the prier inventer 
of the improvement patented to the eomplainants; insisted 
that Crowell was the inventer of that held by the défendants ; 
neither confessed ner denied the interférence; but concluded 
with the prayer that the eomplainants' patent should be ad- 
judged void. The court eonsidered the issues upon thèse 
pleadings, and, on a comparison of the spécifications of the 
two patents, held that they described and claimed the same 
invention, and that Crowell was the true and first inventor; 
thus reversing the judgment of the patent-office, which had 
deelared an interférence, examined the case, and decided in 
favor of Benner. The deeree passed by the court declared 
the défendants' patent to be good and valid, and the eom- 
plainants' to be void. 

The only other case, involving a construction of the section 
under considération, that I hâve been able to find, is that of 
Foster v. Lindsay, 3 Dill. 126, in which Judge Treat, sitting 
in the circuit court for the eastern district of Missouri, ex- 
pressly held that the section vested the power in the court to 
adjudge.either of the interfering patents void, in whele or in 
part, and also authorized a deeree that both patents were 
void, The learned judge found a support to bis opinion in 
fhe allusion made by the suprême court in Mowry v. Whitney, 
14 Wall. 440, to the scope and purport of the sixteenth section 
of the act of 1836. The défendant had set up in his answer 
that both of the interfering patents were void for want of 
novelty. The court allowed the defence to the action, and said 
that the pôwer conferred by the etatute to déclare either of 
the patents invalid, in whele or in part, necessarily included 
full authority, where the évidence justified, on the issues made. 
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to decree, not one of the patents alone, but both to be void, 
«,nd adjudged accordingly. 

Upon the whole case, I am of the opinion that the mot;on 
of the complainant must prevail, and the cross-bill be dis- 
missed; but, under the circumstances, without costs. 



Maeks V. Fox and another. 

Marks v. Schwartz and another. 

(Cvreutt Court, 8. D. Neto York. Deceqiber 10, 1880.) 

1. Re-Is8ttb No. 7,808— " Impkovement in Caps." 

lie-issued letters patent No. 7.808, division B, for an " iraprove- 
ment in caps," does not contain new matter, and is not broader than, 
and, for an invention, di&erent from, that described in tlie original 
patent. 

2. Pkiob Use — Bvidencse. 

Evidence of prior use is inadmissible when such lise is not set up in 
the pleadings.— [Ed. 

Frédéric H. Betts and C. Wyllys Bctts, for plaintiff. 

Gilbert M. Plympton, for défendants. 

Blatchpoed, C. J. Thèse suits are f ounded on re-issued let- 
ters patent No. 7,808, Division B, granted to the plaintiff 
July 2é, 1877, for an "improvement in caps,", the original 
patent having been granted to him August 3, 1875. The 
spécification of the re-issue, embracing what is outside and 
what is inside of brackets, and exeludjng what is in italics, 
says : "Figure 1 represents a side view when the [swinging] 
car and neck protector is pulled down. Figure 2 is a verti- 
cal central section when the ear and neck protector is up. 
Similar letters indicate corresponding parts. This invention 
consista in an ear and neck protector connected to the back 
part of the crown of a hat or cap by a tape [ox doth] and to 
its [the] sides [or near the front of the hat or cap] by loops 
and buttons, or other équivalent f astenings, in suçh a manner 
that, whenever it may be désirable, said protector cî^n.bo 
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(îrawn down to cover the ears and tlie neck of the person 
wearing the cap, and, when no such protection is needed, said 
protector can be raised, when it serves to impart to the cap a 
finished appearanee. In the drawing the letter A désignâtes 
a cap, to the rear part of which is attached my ear and neck 
protector, B. The protector is held in place by a tape, [or 
cloth,] a, in Us midclle, [at the back,] and by loops, b, which 
are fastened to its ends and catch over buttons, c, secured to 
the body or crown of the cap, [at the sides or near the front,] 
said fastenings being so constructed that the protector swings 
up and down as far as the tape, [or cloth,] a, will allow, the 
buttons, c, forming the centers on which the swinging motion 
takes place. It is obvions that for loops and buttons other 
déviées may be substituted without deviating from my inven- 
tion. My cap is ornamented in front by a band, G, and, if the 
protector, B, is raised, it forms a similar band on the hack part 
of the cap, and thereby a Jinished appearanee is imparted to the 
article. In cold or inclement weather the person wearing 
my cap can draw down the protector, B, to the position shown 
in figure 1. In this position the lower edge of said protector 
hugs the neck of the person wearing my cap with a close fit, 
and at the same time the ears of said person are covered, so 
that those parts are carefuUy protected against cold air, wind, 
rain, or snow. My cap is exceedingly simple in its construc- 
tion; it can be made and sold at a low cost, and it is of great 
convenience, partioularly /or [to] persons compelled to spend 
much of their time in the open air. " 

The claims, three in number, are as foUows: "(1) As a 
new article of manufacture, the head covering. A, with a 
swinging ear and neck protector, B, attached near the front 
by buttons and loops, or other équivalent devices, upon which 
the neck protector swings as an axis, and attached at the 
rear by a tape or cloth, which prevents the upper edge of the 
protector from swinging below the lower edge of the hat or 
çap, the said several parts being constructed and combined 
substantially as desoribed ; (2) the swinging or sliding neck 
protector, B, constructed substantially as described, so as to 
swing or slide on fastenings at the sides or near the front of 
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the cap; (3) the swinging or sliding neck protector, B, con- 
strucfed substantially as described, so as to swing or elide on 
fastenings at tlie aide or near the front of the cap, and con- 
neeted with the cap at the back by a tape or cloth to prevent 
it from swinging or sliding below the lower edge of the hat or 
cap." Eeading the foregoing spécification, (excluding the 
claims,) by leaving out what is in brackets, and including 
what is in italics, gives the spécification of the original pat- 
ent, and shows the différences between the original and the 
rè-issue. The claim of the original was in thèse words : "As 
a new article of manufacture, the head covering, consisting of 
the crown or body. A, band, C, ear and neck protector, B, 
tape, a, and fastenings, 6, c, said protector being arrangea 
upon the exterior of the article, substantially as described, 
and adapted to move up and down thereon." 

It is contended for the défendants that the re-issue oontains 
new matter, and is broader than, and, for an invention, dif- 
férent from, that described in the original patent. Exception is 
taken to the introduction into the body of the re-issued spécifi- 
cation of the words "or cloth, "and of the words "or near the 
front," and to the omission of the words "in its middle," and 
the substitution of the words "at the back;" also, to the intro- 
duction into the first claim of the re-issue of the words "or 
cloth," and of the words "which prevents the upper edge of 
the protector from swinging below the lower edge of the hat 
or cap." It is urged that in the re-issue the location of the 
tape is undefined ; that there is no warrant in the original 
patent for adding the words "or cloth;" and that there is 
nothing by way of description, in the original or in the re-is- 
sue, suggesting that the tape prevents the upper edge of the 
protector from swinging below the lower edge of the hat or 
cap. It is plain, from the description in the origina,l spécifi- 
cation and the drawings, that a "cloth" substituted for a 
"tape," in the same location and attached in the same man- 
ner, w'ill perform the same office that a tape does. In faot, 
a tape is a cloth, and a cloth, quoad what it bas to do, where 
it is to be, is a tape. The words "or near the front" are fuUy 
authorized by the original description and by the drawings. 
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The buttons, c, over which the loops catch, are not only at 
the sides, but are near the front. They form centers for the 
swinging motion of the proteetor np and down, as the origi- 
nal spécification states» The drawings show the buttons near 
the front, as compared with the position of the , swinging 
proteetor. The original spécification and the re-issue state 
that figure 1 represents a side view when the proteetor is 
down. In that side view the upper edge of the proteetor is 
above the lower edge of the bat or cap. The original spéci- 
fication and the re-issae state that the proteetor swings up 
and down as far as the tape, a, will allow. The plain con- 
struction of the whole language is that the tape is not to 
allow the proteetor to swing so far down that the upper edge 
of the proteetor will be below the lower edge of the hat or 
cap. Therefore the language of the first claim of the re-issue 
was warranted. According to the original spécification the 
band, G, was no part of the invention, yet it is made a part 
of the claim of the original. Henee the re-issue was proper 
to change the daim, and nothing which can be called new 
matter was inserted in the spécification of the re-issue. 

The caps made by the défendants, Fox 1, Fox 2, Fox 3, 
Schwartz G, and Schwartz D, contain the same arrange- 
ment as that shown by the plaintiff's patent. The fact that 
the défendants' tape or cloth behind, in addition to being in 
the middle at the back, extends around towards the front on 
each side, makes no différence. The Connecting tape is there, 
behind, where it is needed. It is flexible, and folds up, when 
the proteetor is raised, as in the plaintiff's cap. The pro- 
teetor in the défendants' caps cannot swing below the lower 
edge of the cap proper. The tape in the défendants' caps is so 
attaohed that when the proteetor is down the tape or cloth is 
not visible. But that is, at most, an improvement. The 
défendants' caps bave, ail of them, either a positive connection 
towards the front of the cap on which the forward end of the 
proteetor turns, and on which the proteetor swings, or elee 
the arrangement is suchthat the forward ends of the pro- 
teetor hug the cap so closely that when the rear part of the 
proteetor is pulled down the forward parts do not alao go 
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down, but remain, and the protector swings as on a pivot. It 
may also be true that, under certain circumstances, the strip 
of muslin between tlie protector and the cap, in the défend- 
ants' caps, acts to guard against ail danger of the admission 
of wind or rain between the protector and the cap. But this, 
too, is at most an improvement. The défendants' caps con- 
tain ail the arrangements found in the plaintifî's cap, oper- 
ating in the same way and producing the same resuit. They 
contain ail the features of différence which distinguish the 
plaintiff's cap from the old double-band cap and the old turn- 
over single-band cap. The défendants' caps infringe ail the 
claims of the re-issue, Division B. 

It is contended by the défendants that they hâve shown, 
by évidence, that caps like the plaintiff's cap, and caps like 
the défendants' caps, existed before the plaintiff's invention. 
The évidence is very voluminous. A careful examination of 
it leads to the conclusion that the défendants hâve faiied to 
make out this defence. Not a cap is produced which is 
claimed to hâve been made before the plaintiff obtained his 
patent. Everything dépends on the recollection of dates 
and structures, and on the reproduction now, from memory, 
of copies of what are alleged to hâve been pre-existing struc- 
tures. The testimony produced on the part of the défendants 
is either defective or insufficient as given, or else is success- 
fuUy rebutted by the plaintiff, either directly, or by showing, 
from the knowledge of persons in the trade, that it is impos- 
sible that the claimed prier structures should hâve existed. 
The double-band cap and the turn-over single-band cap are 
the only caps, the prior existence of which is successfuUy 
proved, and they do not meet the plaintiff's patent. The 
claims of that patent contain patentable inventions. 

Sundry objections to testimony, made by the plaintiff on 
the record, are insisted on and must be passed upon. The 
évidence of Elias Eosenswig as to prior use in Baltimore is 
ruled out, because such use is not set up in the answer. 
None of the other objections are sustained. 

There must be the usual decree for the plaintiff. 
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Bargb No. 6.» 

{Distria Court, E. D. Pe:int'jU)%nia. March 29, 1881.) 

1. Admibaltt— Sale op Boat — Birii of Sale — Execution oi* -b? Il- 

MTEKATB MA3Sr UnDEB MiSAPPRBHENSION A8 TO ITâ CONTENTS— 

Fkaud. 

A bill of sale of a boat was executed, but net acknowledged. The 
vendor testified that te was an illiterate man ; that the bill of sale 
had not been read to him, but that he had signed it supposing it to 
contain an agreement for a pledge of the boat, the terms of which 
had been previously arranged between the parties. The vendee, on 
the other hand, testifled that the vendor had agreed to sell the boat ; 
that the bill of sale had been drawn up in accordance with that 
agreement, and had been read to the vendor before signing. Hdd, 
as a matter of fact, {upon a review of the collatéral évidence teuding 
to corroborate orcontradict thèse respective allégations.) that imposi- 
tion had been praoticed in obtaining the vendor's signature to the 
bill of sale. 

In Admiralty. Libel for Possession. 

The évidence disclosed the following facts : In February, 
1878, Patrick Hogan, the libellant, who was then the owner 
of the barge in controversy, chartered her, to be manned by 
himself, to one William Holeman. While employed under 
this charter the boat was, during a temporary absence of 
Hogan, and while manned by a person appointed by Hole- 
man, sunk at the wharf. She was raised and repaired at a 
cost of about $400, Hogan being unable to pay for the 
repairs they were paid for by Holeman, and at the same time 
Hogan executed to him a bill of sale of the boat, the consid- 
ération named therein being the sum of $500. This bill oi 
sale was duly witnessed but not acknowledged. After its 
exécution the barge continued to be used in the service of 
Holeman and manned by Hogan, who, however, received but 
$10 per week. In September, 1880, a dispute arose between 
the parties, Hogan claiming the ownership of the boat and 
refusing to quit her. Upon Holeman's eomplaint Hogàn was 
thereupon arrested for stealing the boat, but was discharged 
on habeas corpus. During Hogan 's imprisonment Holeman 

*Reported by Frank P. Prichard, Esq., of the Philadelphia bar. 
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had taken possession of the beat, and upon Hogan's reiease 
the latter filed the présent libel. Libellant alleged that at 
the time of the sinking of the boat there had been some con- 
troversy as to who should pay for the repairs, which had been 
settled by an agreement that Holeman should pay them, but 
should re-imburse himself by retaining from the sum agreed 
to be paid to Hogan for her use $16 per week, until the 
amount of the bill was repaid, and should in the meanwhile 
hold the title to the boat as collatéral security ; that libellant 
was an illiterate man; that the biU of sale had not been read 
to him, but that he supposed it contained the agreement pre- 
viously made ; and that the amount of the repairs had now 
been fully repaid to Holeman by the rétention of the weekly 
sums stipulated for. Eespondent, on the other hand, alleged 
that Hogan, being unable to pay for the repairs, and fearing 
a forced sale of the boat, requested a loan of the money from 
Holeman, and, on this being refused, agreed to sell the boat to 
Holeman for $500 — out of which $400 was to be paid for the 
repairs and $100 to Hogan; that the biU of sale was there- 
upon executed by Hogan, after having been read to him, and 
that the $100 was subsequently paid; that Holeman continued 
to employ Hogan at a salary of $10 per week until Septem- 
ber, 1880, when he was discharged. The subscribing wit- 
nesses were called, but testified that the paper was not read 
in their présence, nor did they know its contents. There was 
no direct testimony as to the agreement of the parties, on the 
exécution of the bill of sale, other than that of the parties 
themselves, but varions collatéral évidence was offered for 
the purpose of contradicting or corroborating the respective 
allégations. 

A. C. Selden and Curtis Tilton, for libellant. 

Walter G. Smith and Francis Bawle, for respondent. 

Butler, D. J. Eespondent exhibits a bill of sale from 
libellant, and claims title to the boat under it. Libellant 
says his signature to the paper was obtained through f raud ; 
that he is illiterate, unable to read writing, and the paper 
was not read to him; that he and respondent had a contract 
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for hiring, (of himself and the boat,) and lie understood tlie 
paper as relating to tliis. 

The allégation of frand must be proved. The libellant is 
preaumed, (in the absence of évidence to the contrary,) to 
hâve known the contents of the paper, when signing. The 
burden of proof is, therefore, on him. 

Some weeks preceding the date of the paper, the reapond- 
ent had contracted with the libellant for his services, and the 
use of his boat. The libellant entered upon the service, and 
a few days after, (he being detained at home by the condition 
of his family,) respondent took possession of the boat, and by 
improper loading, sunk and damaged it. Eepairs being thus 
rendered necessary, the boat was taken to Mr. Tilton's yard, 
and a bill for $400 contracted. What proportion of this was 
for repairs rendered necessary by the accident, and what by rea- 
son of the boat's previous condition, is not clear ; but I hâve no 
doubt nauch the smaller part is referable to the former cause. 
The boat appears to hâve been in fair condition for the use 
being made of it before the accident, but after this occurrence 
libellant resolved to strengthen and improve it. Thus far the 
statements of the parties do not materially differ, — (saving 
as relates to the extent of the injury sustained by sinking.) 
Hère, however, they separate. The libellant, says the re- 
spondent, in considération of having injured the boat, became 
surety for the repairs resolved upon, and contracted for the 
service of himself and the boat, at $25 per week, $15 of 
which were to ,be retained weekly, until the bill for repairs 
should be paid; that when he signed the bill of sale, and the 
other paper accompanying it, he understood them to express 
this agreement, neither being read to him, and that he knew 
no better until respondent exhibited and read them in answer 
to his demand for settlement, when a claim to the boat was 
first set up ; that on completion of the repairs he continued 
in respondent's employment, as before he had been, for a 
period of over six mûnths, and then, believing respondent 
had been paid by the weekly rétention of $15, under the con- 
tract, he demanded a settlement; whereupon the respondent 
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became angry, claimed possession of the boat, ordered him 
away, and directly after, under pretence that he had stolen 
the boat, (which was taken.with him,) had him arrested, and 
todk the boat. . The respondent, on the other hand, dénies 
becoming security for the repairs, or hiring the libellant and 
boat, after the accident ; saying that when the repairs were 
about being completed, the libellant, fearing his boat would 
be sold on account of them, solicited him to purchase it, and 
that after some hésitation he did so, for |500, — paying Mr. 
Tilton $400, less a discount of $25, for cash, — and $100 to 
libeUant's wife, at his request, and took the bill of sale, an^i 
aocompanying paper, (which hë read to the libellant befofe 
signing,) as évidence of the transaction. 

Which of thèse conflioting statements is true ? That of the 
libellant is corroborated, and the other contradicted, by Mr. 
Tilton, to the estent that he heard the parties talking when 
at his place, about $24 or $25 per week for the use of the 
vessel, and says respondent was surety for the repairs. It is 
also corroborated by the respondent's failure to produce re- 
ceipts or book-en tries, for payment of anything on account of 
the alleged purchase, to the libellant or his wife; and the tes- 
timony of the wife that no such payment was made to her, as 
respondent states. The subscribing witnesses to the bUl of 
sale and aocompanying paper, say neither was read in their 
présence ; that they did not know the contents of either, and 
did not heair a sale spoken of at the time, nor at any time. 
Neither Mr. Tilton, who repaired the boat, and saw a good 
deal of respondent in connection with it, nor any other wit- 
ness ealled, ever heard either of the parties refer to a sale or 
transfer of the boat, — so far as appears. On completion of 
the repairs libellant resumed possession of the boat and em- 
ployed it, preoisely as he had done before, f urnishing aU 
necessary supplies, (except chains, anchors, etc., procured at 
the time of repairing,) and any third person would certainly 
hâve believed, from appearances, that he continued to be the 
owner, and hâve been justified in dealing with him as such. 
On the other hand the respondent is not corroborated in any 
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respect, (if we omit the bill of sale and accompanyingpaper,) 
and while his conduct may posaibly hâve been honest and 
fair, appearances are against him. The circumstances under 
which he claims to hâve purchased the boat are calculated to 
exoite suspicion, The situation of the libellant, an illiterate 
man, in necessitous circumstances, in the respondent's em- 
ployment; seriously embarrassed by the injury to his boat; 
the inadequacy of the alleged considération; the resort to 
unfaiméss, in arresting the libellant on a charge of larceny, 
to obtain possession, are circumstances which cannot be over- 
looked in considering the claim which the respondent sets up. 
His aclsnowledged offer of $50 to "get rid" of the libellant 
and obtain possession of the boat, just before making the 
charge of larceny, is not consistent with his claim; and his 
statement that if the repairs had been found to oost $500, he 
would hâve paid libellant $100, notwithstanding the contract 
did not require it, does not tend to inspire confidence in his 
candor. In short, while the libellant's statement seems con- 
sistent and probable, in itself, and is corroborated in important 
particulars, that of the respondent seems inconsistent and 
improbable, and is whoUy without corroboration, — aside from 
the papers referred to. 

I find, therefore, as matter of fact, that imposition was 
practiced in obtaining the libellant's signature, to the bill of 
sale and accompanying paper, and that the contract between 
the parties was simply for the services of the libellant and his 
boat, on the terms he bas stated. 

If the contract amounted to a pledge of the boat for the 
sum advanced, (and it probably did,) the évidence, I think, jus- 
tifies a belief that respondent bas been paid by the money 
retained. 

A decree wiU, for thèse reasons, be entered in favor of the 
libellant. 
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First Naïional Bank ot* Youngstown v. Hughes and 

another. 

{OircuU Cpvrt, N. D. Oftio. , ISSU) 

1. National Banks— Taxation or Deposits— Disolobubb ot Dxpos- 

ITOBS. 

A national bank may be compelled to disclose tbe names of its 
depositors, and the amounts of tbeir deposits under tbe compùl- 
sory process of a state court In order to ascertain whetber anr 
money deposited therein, subject to taxation withln tbe county, 
bas not bëen duly retumed for tbat purpose by thie owners. 

2. Saub; — Injxjnction. 

A fédéral court cannot, In sadb. case, stay the proceedlngs in 
tbe state court by writ of injunction.—[E!d. 

In Equity. Demurrer and Motion to Dissolve Injunction. 

Siâney Strong, . A. W. Jones, and T. W. Sanderson, of 
Youngstown, Ohio, for complainant. 

Mcmroe W. Johnson, of Youngstown, and W. C. McFarland, 
of Cleveland, for défendants. 

Baxter, C. J. The complainant is a national bank, organ- 
ized under the act of congress, and has its place of business 
in Youngstown, Mahoning county, Ohio, It complains of 
James B. Hughes, auditor, and Monroe W. Johnson, prose- 
cùting attorney, of said county, and charges tbat previous to 
and on the second Monday of April, 1880, it was, and has 
ever since been, engaged in the business of banking, iauthor- 
ized by lat/, and that it then had and has continued to hâve not 
less than $400,000 of deposits, which it employed in its busi- 
ness, and from which it derived profit. Protesting that "it is 
not subject to any visitorial powers other than fluch as are 
authorized by said act of congress or vested in the courts of thé- 
country," it proceeds to complain "that the said James B. 
Hughes, auditor of Mahoning county, pretending to act by 
authority of section 2782, Eevised Statutes of Ohio, did, on 
or about the twenty-second day of June, 1880, issue and 
cause to be served upon William H. Baldwin, the cashier of 
your orator, a written order commanding the said Baldwin, 
as such cashier, to appear before said auditor on the twenty- 

v.6,no.8— 47 
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second of June, 1880, and give testimony under said section 
2782, and to bring with'l^im the booksof account of your 
orator shomng tbe amount of deposits in your orator's bank 
on the day preceding the second Monday of April, 1880, and 
the names of its depositorâVand the âmounts' deposited by 
eacb; that in obédience to said order B<Aert McCurdy, your 
orator's président, did appear before said auditor as com- 
manded,, and subihitted hiijiself as a witness to testify, but 
did not produce before said auditor said books of account, or 
an;^ bf theni, and, under advîce ôf coiinsel, refused to pro- 
duce the same ; that thereupon the said James B. Hughes, 
though not objecting, but assenting, to the appearance and 
offer to testify of said Eobèrt MoCûrdy in place of said Will- 
iam H, Baldwin, cashier as aforesaid, advised and encour- 
aged thereto, and aided by the said Monroe W. Johnson, 
prosecuting attomey for said Mahoning county, and pretend- 
ing to act by authority of section 2783,- ïlevised ' Statutes of 
Ohio, did, on the twenty-fifth day of June, 1880, applytothe 
probate judge of said Mahoning county to issue a subpœna 
for the appearance of the said William H. Baldwin, as 
cashier as aforesaid, before said probate judge, and to bring 
with him said books of account of your orator," and "that in 
compliance with the application of said auditor the said pro- 
bate judge did, on said last-named day, issue and cause tobe 
served upon said William H. Baldwin, as cashier of your 
orator, bis subpœna, commanding said Baldwin to appear 
before him to testify, and to bring your orator's books of 
account showing the amount of deposits in your orator's bank 
on the day. preceding the second Monday of April, 1880, 
and the names of its depositors, and the amount deposited 
by each; that the said William H. Baldwin is now, as such 
cashier, under said subpœna, commanded to appear before 
said probate judge, and there to produce said books of ac- 
count of your orator, and the said James B. Hughes, auditor, 
and Monroe W. Johnson, prosecuting attomey, threaten that 
they will, and they are about to, insist before said probate 
judge that the said William H. Baldwin shall testify, under 
oath, as to the amount of deposits in said bank on said day, 



FIRST NAT. BANK Oî" TOUNGSTOWH ». HUGHES. 739 

the names of depositors, and the amounts deposited by each, 
and shall produce your orator's said books of account for the 
inspection of said auditor and said probate ]udge, and also 
threaten that upon the failure of said William H. Baldwin so 
to testify and produce said books of account, they will apply 
to said probate judge to adjudge said William H. Baldwin in 
contempt of the probate court, and to punish him for the 
same, and, unlesB restrained, the said James B. Hughes, 
auditor, and Monroe W. Johnson, prosecuting attorney, ■will, 
by the order of said probate court, and under its penalties for 
contempt, compel the said William H. Baldwin to produoe 
your orator's books of account for such inspection." 

Complainant avers that "none of said acts done, or threat- 
ened to be done," by défendants, "and none of the proceedings 
had by said probate judge, are in anywise authorized by said 
act of congresB, or by any act of congress, and that the pro- 
duction of your orator's books of account before either said 
auditor or said probate judge is not authorized by either of said 
sections of the Kevised Statutes of Ohio, or any of the laws 
of said state ; and that ail of said acts are prohibited by sec- 
tion 5241 of the Eevised Statutes of the United States, and 
that the necessary resuit of said acts so as aforesaid threatened 
and about to be done, will be, by unlawfully exposing your 
orator's business affairs, to lessen public confidence in it as a 
depository of money, and to diminish its deposits, and 
greatly impair the value of the franchise with which it is 
invested." 

Upon the allégations, duly verified by the oath of its prési- 
dent, the complainant prayed for an injunction to restrain the 
défendants James B. Hughes, auditor, and Monroe W. Johnson, 
prosecuting attorney, "from any further proceedings or at- 
tempts to inapect or hâve produeed, before said auditor or said 
probate judge, any of the books of account or papers of your 
orator, and from any and ail proceedings or attempts to com- 
pel the said William H. Baldwin, cashier of your orator, or any 
other of your orator's officers or servants having knowledge 
of its business affairs, to testify as to the deposit accounts or 
other accounts of your orator." 
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A preliminary injunction was granted. Défendants no'W 
appear and demur, and move to dissolve the injunction. 

The auditor was, as M'e understand the case stated by the 
complainant, proceeding under and in exact accordance with 
sections 2782 and 2783 of the Eevised Statutes of Ohio. 
Thèse sections charge him with the duty of making correct 
tax duplicatas of personal property taxable under the lawa 
of the state ; and, to enable him to discharge the responsible 
and délicate trust thus imposed on him, he is authorized and 
commanded, in case he has reason to believe, or shall be 
informed, that any person liable to such tax has made a false 
return to the assessor, to proceed to correct such retum and 
charge the delinquent on the duplicate with the true amount 
for which he is liable ; and to this end he is authorized to 
issue compulsory process,require the attendance of witnesses, 
and examine them on oath. But if any person so sum- 
moned shall neglect or refuse to attend, or, appearing, refuse 
to answer any lawful question propounded to him, the auditor 
is commanded to apply to the probate judge of the eounty to 
issue a subpœna for such contumacious witness to appear 
and give évidence before said probate judge; and in the 
event any person or persons so summoned by the probate 
judge shall fail to appear, or, appearing, shall refuse to give 
testimony.he shall be subjectto like proceedings for contempt 
as defaulting witnesses duly summoned in actions pending in 
said probate court. 

The complainant insista — First, that it is protected from 
the proposed investigation by section 5241 of the United 
States Eevised Statutes. This section provides that no asso- 
ciation (meaning national banking associations) shall be sub- 
ject to any visitorial powers other than such as are authorized 
by this title (63) or are vested in the courts of the country. 

But do the défendants, or either of them, propose the 
exercise of visitorial authority ? We think not. Visitation, 
in law, is the act of a superior or superintending officer, who 
visits a corporation to examine into its manner of conduct- 
ing business, and enforce an observance of its laws and rég- 
ulations. Burrill defînes the word to mean "inspection ; 
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superîntendence ; direction; régulation." The exercise of 
no such authority is contemplated by défendants. They do 
not contemplate inspection, supervision, or régulation of com- 
plainant's business, or an enforcement of its laws or régu- 
lations. On the contrary, their purpose is to ascertain, in a 
légal way, and by legitimate testimony, whether any person 
had, at the time mentioned, on deposit with complainantariy 
money subject to taxation in said county which had not 
been returned by the owners thereof for that purpose. Hence, 
the subpœna commanding the production of thé complain- 
ant's books, in the manner and for the purpose stated; is not 
an exercise of "visitorial powers;" and it follows that the 
witness is not protected by said section from amenability 
to the probate court for his contempt in disobeying its man- 
date. 

But complainant insists, secondly, that the proposed en- 
forced exhibition of its books will expose its business, lessen 
public confidence, diminish its deposits and conséquent profits, 
and impair the value of the franchise. We fail to see any 
sufiicient reason for such grave appréhensions. But if com- 
plainant's fears were well founded, the state might still be 
entitled to the testimony demanded. Private rights must to 
a reasonable extent yield to the public necessities. It is on 
this ground that a witness possessing knowledge of facts 
matcrial to the vindication of the rights of ànother may be 
compelled by judicial process to appear and give eiddence in 
behalf of that other party, notwithstanding the évidence thus 
coerced may uneover the witness' private business and sub- 
ject him to a civil action for damages. Such a witness thus 
duly summoned is even bound to make extraordinary efforts 
to attend. People v. Davis, 15 Wend. 602. For like reasons, 
and upon the same principles, persons in possession of writ- 
ten évidence, of whatsoever character, may be required to pro- 
duce the same to be used as évidence; and it is no ground 
for the refusai of a witness to produce books or papers, when 
required by lawful authority, that they are private. Burn- 
ham V. Morrissey, 14 Gray, 226. Now if the courts are thus 
careful to assist private persons in procuring évidence for 
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the maintenance of their individual rights, wliy should the 
same power not be exerted in behalf of the public ? la the 
state, which représenta the body politic, entitled to leas con- 
sidération than its humblest citizen ? No state ean maintain 
its existence without revenue — a burden imposed by law on 
every one for the benefit of ail. This burden ought to be 
equal and uniform, and the législature requires the officers 
chargea with the duty of making assessments for the purpose 
of taxation to enforce this just and beneficent rule. AuH 
among other powers conf erred to enable them to do so, auditors 
are authorized to summon witnesses and examine them on 
oath. Thèse enactments are reasonable, necessary, and just. 
The auditors, selected for their supposed intelligence and im- 
partiality, act officially in the exécution of thèse laws, and it 
is the duty of every citizen, when summoned, to respond and 
freely communicate ail the information he may possess nec- 
eçsary to a fuU and impartial assessment of property for tax- 
ation. 

But it is not încumbent on us to define the duty of the wit- 
ness in the premises. When he ref used to obey the auditor's 
snbpœna, jurisdiction of the controversy — on the auditor's 
application to the probate judge to issue his subpœna com- 
manding the witness to appear and give évidence before him 
— passed to and veste d in the probate court, and hence, if 
the witness bas any valid and suffieient excuse for his alleged 
contumacy, he must présent and insist upon it before that 
tribunal. But the complainant replies for the witness, that, 
while the probate court haa jurisdiction generally of contro- 
versies of this character, it bas not such jurisdiction in cases 
in which national banks are parties, because, as it contends, 
the proceeding contemplated is in violation of their chartered 
rights. This objection bas been disposed of . But if we con- 
cède complainant's claim of exemption, etc., the responsibil- 
ity of deciding the question is with the probate court, and not 
with us. 

The plain meaning of the bill, however, is that the probat« 
court will make an erroneous décision. Possibly it may. AU 
courts are liable to err. But the possibility that it may 6rr 
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imparts to this court no autliority to supervise îts action. 
There are cases wbich, at the instance of.a party, may'be 
transferred froma state to a fédéral court, but tbis is notone 
of them. If it were, no attempt bas been made to bring it 
hère. The probate court still retains its jurisdiction of the 
case, and we cannot stay its action or encroacb upon its 
authbrity without violating a positive act of congress: "The 
writ of injunction shall not be granted by any court of thé' 
United States to stay proceedings in any coiirt"of a state/ 
except in cases where siich injunction may be authorized by 
any law relating to proceedings in bankruptcy." Eev. St. § 
720. And the suprême court, iû the very last éase beforé it 
involving an interprétation of this statùte, says: "Except 
where otherwise provided by the bankrupt law, the courts of 
the United States are expressly prohibited, by section 720 ctf 
the Eevised Statutes, from granting a writ of injunction tO 
stay proceedings in a state court." Harris v. Carpenter, 91 
U.S. 254. 

We must, therefore, remit complainant to the probate/court 
for such action as that court mây, after due considération, 
feel bound to take. The injunction will be dissolved. De- 
fendants' demurrer will be sustained, and ccfmplainant's bill 
dismissed with costs. 



Mackate V. Mallobt and another. 

(Gireuit Court, 8: D. Neu> York. " ■ ' , 1881.) 

Removal—Jukisdiction— Pétition. 

Where a complaint flied in a state court, and a pétition for the re- 
moval of the cause, raised an issue as to the necessary parties to the 
controversy, upon which the right of removal depended, ?ield, upon 
motion to remand before trial in the fédéral court, that the alléga- 
tions of the pétition must prevail. — [Ed. 

In Equity. Motion to Eemand. 
F. N. Bangs, for plaintifif. 
James C. Carter, for défendants. 
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JBlatchfoed, C. J. This suit was brought in the court of 
common pleas for the city and county of New York. The 
cçipplaint therein sets forth in substance that in July, 1879, 
the plaintiff and the défendant Marshall H. Mallory made a 
written contract, isinder which the former was to dévote him- 
self to the service of the latter as author, manager, actor, 
director, or in any other capacity having any connection with 
theatrical labor; and the entire product of hia labor and 
skill, and ail copyrights and patents therefor, and ail income 
therefrom, or from any play or invention of the former, and 
from the use of any of the services of the former anywhere 
in anysuch capacity, were to be the exclusive property of the 
latter; and such copyrights and patents and income were to 
be assigned and paid to the latter; and the former made cer- 
tain covenants to secure said results; and the latter agreed 
to pay to the former an annual salary of $5,000, in equal 
monthly instalments, and also agreed that if the profits of the 
enterprises in which the services of the former should be 
employed by him should be equal to twice the amount of 
money, with interest, expended by him thereon, or if the 
amount so expended should be less than $30,000, when such 
profits should equal the amount so expended by him, with 
interest, and $30,000 in addition, then such annual salary 
should be increased by a sum equal to one-fourth of the net 
profits produced in each year thereaf ter from said enterprises ; 
such agreement to continue for 10 years, with provisions for 
a renewal of it or for a termination of it at the end of any 
year, at the option of the latter, and for certain benefits to 
the former, undet certain eiroumstances, on such termination; 
that the plaintiff bas fuUy performed said contract ; that he 
assigned to M. H. Mallory the copyright of a play called 
"Hazel Kirke," of which he was the author, and the exclusive 
right to a mechanical device, of which he was the inventer, 
called the "double stage," secured to him by letters patent of 
the United States; that said copyright and patent were of 
large value ; that M. H. Mallory invested money in fitting iip 
a theater in New York, and in equipping a second company 
to présent said play elsewhere, and in purchasing theatrical 
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properties, which still exist and hâve a money value; that 
the said play and "double stage" hâve been used by M. H. 
Mallory in New York, in connection with each othér, over 300 
consécutive times, and said play has been performed else- 
where over 100 times, and therefrom M. H. Mallory and the 
défendants hâve received large sums of money, out of which 
the ourrent expenses of the performances havé been paid, the 
receipts largely exceeding the expenses, and they hâve in 
their possession, as owners, property representing their in- 
vestment of the value of over $80,000, and they hâve realized in 
money more than $80,000 Over ail current expenses; that it 
was the duty of M. H. Mallory and the défendants, undef said 
contract, to keep accounts of ail moneys invested or experided 
tbereunder, and of ail moneyS received from business trans- 
acted thereunder, and give to the plaintiff transoripts theréof , 
or permit him to inspect them; that in May, 1880, saàd 
agreement was modified so that thereafter the salary of the 
plaintilï was to be $150 per week, and so that he should hâve 
5 per cent, per month and 5 per cent, per annum of ail profits 
above current expenses, instead of the 25 per cent. ; that in 
July, 1880, and since, the plaintiff has applied to the défend- 
ants for an account of the receipts and expenditures of 
moneys under said agreement, but they hâve refused to ren- 
der him any account save two scraps of paper, which are set 
out; that said scraps, as statements of account, are false, 
crediting to the défendants moneys not expended; that in 
keeping their accounts the défendants hâve omitted to set 
down as profits or eamings certain items named, which ought 
to be taken in account in determining the résulta and profits 
of the business ; that since December 8, 1880, the défendants 
hâve refused to pay to the plaintiff a salary of more than 
$100 a week; that they hâve neglected to perform said agree- 
ment in other matters set forth, and bave given themselves 
an erroneous gpecified crédit; that sometime after the mak- 
ing of said contract, and during the happening of the matters 
above stated, the défendant G. S. Mallory obtained from M. 
H. Mallory an interest.in said contract, and in the property 
and assets which had tèen àccuiiiulated by said M. H. Mal- 
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lory under the opération of said agreement, and G. S. Malloiy 
now bas or claims such interest adverse to the plaintiff; that 
said play and said patent hâve, no established market value, 
and it would be difficult, if not impossible, to estimate in 
money the plaintiJBE's loss by M. H. Mallory having assigned 
said copyright and said patent, and that any compensation 
or indemnity to him for the breach of said contract would be 
inadéquate which did not involve the restoration to him of 
said copyright and said patent, and that the plaintiff elects 
to treat said contract as rescinded and no longer obligatory 
upon him. 

The complaint prays for judgment — (1) That the contract 
bas been rescinded and is no longer obligatory upon the 
plaintiff, and that he be restored to ail he bas lost thereby; 
(2) that said copyright and said patent be re-assigned to him, 
ox, if that is impracticable, that the défendants pay the value 
thereof to him, or such value be accounted for as profits real- 
ized under said agreement; (3) that an account of said prof- 
its be taken,and the plaintiff recover his lawful proportionate 
sha^e thereof; (4) that the défendants be enjoined from ex- 
hibiting said play or assigning said cppyright ; (5) that they 
be enjoined from using said mechanical device or invention; 
(6) that a receiver be appointed of said play and invention 
and patent. 

Both of the défendants appeared by attomey on January 
13, 1881. On the twenty-seoond of January, 1881, before 
any answerwas put in by either défendant, M. H. Mallory 
presented ,to the state court a pétition, setting forth that the 
plaintiff was, at the time of . bringing the suit, and still is, a 
citizen of lAew York, and the petitioner was, at the time of 
the bringing of this suit, and still is, a citizen of Connecticut, 
and G. S. Mallory was, at the time of the bringing of the 
suit, and still is, a citizen of New York; that the suit is one 
"in which there is a controveray which is whoUy between cit- 
izens of différent states,-^to-wit, ; thie plaintiff, a citizen of 
New York, and this petitioner, a citizen of the state of Con- 
necticiit, — and which can.be fuUy- determined. as between 
them, and in . wh^ch , controversy this , petitioner îs actually 
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interested, and in which he is the only défendant actually 
interested; that, sô far aâ it relates to him, the said suit is 
brought for the purpose of restraining and enjoining hitû, 
and is a suit in which there can be a final détermination of 
the controversy, so far as cdncerns him, -without the présence 
of the other défendant aa a party in the cause; that said 
action or suit is brought by the plaintiff therein to obtain an 
adjudication that a contract made between plaintiff and thia 
petitioner has been rescinded, and a reconveyance to the 
plaintiff of a certain play khown as 'Hazel Kirke,' and of a 
certain invention, which said play and invention had been 
assigned to this défendant by the plaintiff by and in pursu- 
ance of said contract, and for an account of profits under 
said contract, and for an injunction restraining this défend-^ 
ant from performing or exhibiting said play or using the said 
invention, and for a reoeiver of said play and invention; 
that the défendant George S. Mallory, as appears from the 
complaint in said action, is made a défendant therein by rea- 
son of his having obtained from this petitioner an interest in 
said contract, and in property and assets which had been 
accumulated by this petitioner under the opération of said 
contract, and by reason of his having or olaiming Buéh inter- 
est adverse to the plaintiff; but this petitioner sàysthat said 
allégations of said complaint ïespecting said George 8. Mal- 
lory are whoUy untrue, and that said George S. Mallory has nôt, 
and ne ver has had, any interest in said contrait, or in said 
property oi* assets so allëged to hâve beeii acctimulated, and 
has never received any of tiiè profits arising from the enter- 
prises mentioned in said contract;" and' that the pètitioneri 
"desires to remove the said suit, or to remôte the same a» 
against your petitioner, into the circuit court of the United 
States for the southern district ôf New York." 

On this pétition, and a bond, the défendant M. H.' Mallory 
moved in the state court, on notice to the plaintiff, that the 
court accept said pétition, bond, and surety, and proceed no 
further in the action, or no further therein against him. The 
motion was opposed by the plaintiff, and'the court deniedit; 
and ordered "that the court do proceed in the action." In 
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assigning the reaaons for its action, the court {Daly, J.) held 
that it was its duty to examine thé right of removal; that, as 
the right of removal depended on the nature of the contro- 
versy, such right must be determined by an inspection of the 
complaint, as the only pleading then before the court ; that 
the pétition for removal was not a pleading, and could not 
vary the cause of action stated in the complaint ; that the 
défendant could not use bis pétition as a pleading to raise an 
issue with the plaintiff on the allégations of the complaint, 
and show a controversy entitling him to remove the cause; 
that the déniai in the pétition as to George S. Mallory did 
not show the controversy to be one whoUy between the peti- 
tioner and the plaintiff ; that if the .complaint states a cause of 
acMon which can be determined only when ail the parties to 
the action are before the court, a déniai by one of the de- 
feiïdanta of the facta eet forth. in the complaint does not sever 
the controversy a» to him, npr show that the cause may pro- 
ceed afi against himself witljout the présence of the other 
d&f0ndant; that an injunotipii ia not the sole object of the. 
action as re&peets M. H. Mallory, as reqi^ired by subdivision 
3*of section 639! of the EeviBQdf^tatutes of the United. States ; 
that.'UDider that subdivision,: thereicannot.be la, filial deter- 
lûinatioEi of thei controversy, sp far 8,3 concerns him, without 
the;prp8ence of G;, S. Mallory as a, .défendait, under the alle- 
gâ[<tipn8 in the complaint; aad that wxder section 3 o| the act 
of:Mareh 5, 1875, (18 St. at Large, 470,) there isnot a con- 
troversy which is wboUy between the plaintiff and M. H. 
Mallory, and which can be fuUy determined as between 
them, for the reason that, on the complaint, the plaintiff has 
no controversy with M. H. Mallory separate from G. S. Mal- 
lory. 

There has been filed in this court, on the part of one or 
both of the défendants, a copy, certiiied by the clerk of the 
stajte, court, of the record of that court. The plaintiff now 
moves in this court to remand the cause to the state court. 
The motion is opposed by counsel for M. H. Mallory. It is 
contended by him that the question of the existence of the 
facts on which the right of removal dépends is an issuable 
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question, ■which ean be determined ohly in this court, and 
cannot be finally determined hère on this motion, but only on 
a regular trial hereaf ter; thât, for the purposes of a removal, 
nothing can be permitted to eontravene the allégations of 
the pétition in the particulars in which thosè allégations 
deny the allégations of thè complaint as to the interest 
of George S. Mallory, or in the particulars in which a 
case within the removal statutes is affirmatively stated in 
the pétition; and that, as the pétition states that the suit 
is brought for the purpose of restraining or enjoining M. 
H. Mallory, that is suÉ&cient under saîd section 639, although 
the complaint asks an' injuhction against G. S, Mallory 
also. The principal contention on the part of the deféi'd- 
ant is that, in this caèe, the question whether thé con- 
troversy between the plaintiff and M. H. Mallory can be 
determined fully an'd finally as betwéen them, withoht'the 
présence of G. S. Mallory, cân be dëcîded ofily on the ïiïiiai 
trial iii this cotirt où àll' the eYÏdence to be taken; 'thât 
as, on the allé^âtiotis of the ptetition, the controvèrsy niay bé 
<jhe which, so fâr as cohcerns M. H. Mallory, câii bé deter- 
mined without thé presëhce of G, S. Mallory, thé casé tahst' 
bê retained by this court uritîl ïf shàll finally defeidé thai 
matter; thaï this court cannot grânt this motioU' tiiiless if 
can certainiy see now that G. S. Mallory has such an irttéïést 
that it is clear the controvèrsy, as betw'eén the plaintiff àûd 
M. H. Mallory, cannot bé determiiièd without thé priésénee 
of the other défendant; and that, in respect to the inBOùsist- 
eûcy between thè aHegatîbns of the corùplaint and thôéfe' of 
the petitioû', the latter mnst cdntrol, or else the case can 
never reach that stage where th^ matter can be definitely 
determined by this court. 

Succinctly stated, the view urged is, that where the re- 
moval dépends on the nature of the controvèrsy, in respect 
to the necessary parties to it, the nature of the controvèrsy 
is not dépendent on the shape which the plaintiff gives to 
the controvèrsy when it is developed by the proofs ; thàt when 
the pétition for the removal avers the existence of such a 
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controversy as would, if the allégation were true, authorize a 
removal, and the pétition admits npthing stated in the com- 
plaint, and takes notice of nothing in it except to controvert 
it, the state court must cease from its jurisdiction ; and that, 
where there is a conflict between the complaint and the pé- 
tition, the pétition alone must be regarded. In support of 
thèse yievfe, it is suggested, that, when the «ase is fuUy de- 
veloped by the proofs, it may turn ont that there is in it a 
controversy between the plaintiff and M. H. Mallory to which 
G. S. Mallory is not and never was a proper party; that 
such a state of f acts will show that M. H. Mallory, at the 
time he presented his pétition for removal, had a right to 
remove the suit; and that, if not now allowed to remove it, 
his formai proceedings being regular, it will then appear that 
he has been deprived of a right. 

In Dennistoun v. Draper, 5 Blatohf. 336, it was held by 
this court that where the défendant had taken proceedings, 
under section 3 of the act of March 2, 1833, (4 St. at Large, 
633,) to remove into this court a suit brought in a state 
court, the removal was imperative, if the proceedings were 
in conformity with the act; that the question whether the 
défendant had in fact a right to remove the suit could not be 
raised by a motion to this court, before the trial, to remand 
the cause to the state court; and that any question as to the 
jurisdiction of this court in the promises, based on the point 
of an alleged absence of right in the défendant to remove the 
suit, could be raised at the trial. 

That was an action of replevin brought in the state court 
to recover the possession of cotton- The défendant removed. 
the case, under the act of 1833, by certiorari, claiming that 
he was in possession of the cotton as an officer, under the 
revenue laws of the United States. The plaintiff moved to 
remand the cause on affidavits alleging that the défendant 
was simply a tort-feasor. The motion was denied, on the 
view that it was not proper, if it was compétent, for this 
court to détermine, upon motion, the disputed jurisdictional 
facjts jpvolving the right or legality of the removal, a,nd that 
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theproper place to hear and détermine them- vas on the 
trial. The same view was held by Mr. Justice Nelson in 
Fisk V. Union Pacific B. Co. 8 Blatchf. 24r3. 

Those cases were prier to the enactment of section 5 of 
thé act of March 3, 1875, (18 St. at Large, 472,) which 
provides that if, in any suit removed, it shall appear tO the 
satisfaction of the circuit court, at any time af ter such suit haé 
been removed thereto, that such suit does not really and sub- 
stantially involve a dispute or controversy properly witîiin 
the jurisdiction of the circuit court, the circuit court shall 
proeeed no f urther therein, but shall dismiss the suit or ro- 
mand it to the court from which it vras removed, as justice 
may require. Under this provision there is no doubt of the 
power of this court to remand a cause at any time before a 
formai trial of the pl'enary issues in it, whenever it appears 
that the court has no ]'urisdictiou of the suit. In fact, the 
statute is imperative that, vyhenever such want of jurisdiction 
appears, the court shall dismiss or remand the suit. But 
the provisions do not require the court to remand the suit 
unless it appears that the suit does not involv« a controversy 
properly within its jurisdiction. If the suit appears On the 
removal papers and the prier record, taken together, to be a 
suit properly rômovable, it is not to be remanded if the ques- 
tion arises solely on those papers, as it does in this case. TMfa 
view does not affeet cases like Galvin v. Boutwell, 9 Blatchf. 
é70, and Heath v. Austin, 13 Blatchf. é20, where, even befôre 
thé act of 1875, the question of citizenship was tried on affi- 
davits in this court on a motion to remand. The same thing 
was done after the act of 1875 in Sawyer v. Switzerland 
Marine Ins. Co. 14 Blatchf. 451, 

It is the practice of the courts of the United States, under 
the act of 1875, to try the question of jurisdiction on a motion 
to remand, and before the plenary trial. In Gold Washing 
Co. V. Keyes, 96 U. S. 199, the circuit court did this and 
remanded the cause, and the suprême court, on a writ of 
error taken under section 5 of the act of 1875, affirmed the 
judgment of remand, on the ground that, on the pleadings in 
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the Btate court and the pétition for removal, taken together, 
the jurisdiction of the circuit court did not appear, The 
same course was taken in Bible Society v. Grave, 101 U. S. 
610, and in JifUns v.Sweetzer, 1 Morrison's Transcript, 109. 
The question of jurisdiction was not left to be tried at the 
formai trial of issues ràised by the pleadings. The question 
to be determined on this motion is whether the record before 
this court shows jurisdiction or a want of jurisdiction. 

In Gold Washing Go. v. Keyes, above cited, it is said : "For 
the purposes of the transfer of a cause, the pétition of re- 
moval, which the statute requires, performs the office of plead- 
ing. Upon its statements, in connection with the other parts 
of the record, the court must act in deolaring the law upon the 
question it présents." Again : "The record in the state court, 
which includes the pétition for removal, should be in such a 
condition when the removal takes place as to show jurisdic- 
tion in the court to which it goes. If it is not, and the omission 
is not afterwards supplied, the suit must be remanded. " Cer- 
tainly the pétition in this case shows a remarkable case un- 
der the act of 1876, because it avers that the allégations of 
the complaint respecting G. S. Mallory are untrue, and that 
he bas not and never bas had any interest in the subject- 
matter of the suit. Even taking into view the complaint 
with the pétition, it does not appear that this court bas not 
jurisdiction of the suit. For the purposes of a removal, the 
allégations of the removing party in the pétition must, at 
this stage of the case, prevail, and the suit must, for the 
présent, be retained in this court. 
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Shainwald, Assignée, etc., v. Lewis. 

{District Court, B. Oalifornia. Noveraber 11, 1880,1 

1. FrAUD — CONSPIRACÎ— COLLTJBITE JUDGMBKT— FiCTITIOUS InDBBTED- 

MBBs— Fabricated AntEdatbd Notes. 

Where members of an insolvent flrm, with intent to (iefraud flrm 
creditors, conspired with a person to wham the flnn was indebted in 
only a small amount to hâve an attachment lëvied on the flrm prop- 
erty, and a judgnïent to be taken upon flctitious and ante-dated flnn 
notes fabricated for the purpoee, and to transfer to him ail the flrm 
property then m transita, and for which the flrm held bills of ladingj 
and, in pursuance of such conspiracy. judgment was recovered, the 
firm property sold on exécution, and bid in by the plaintiff in the col- 
lusive suit, and the remaining property of the flrm secretly trans- 
ferred to him, hdd, that he was liable to the assignées in bank- 
ruptcy, as représentative of the flrm creditors, for the value of ail of 
the flrm property so fraudulently obtained by him, and will be de- 
creed a trustée of such property, and of its proceeds, for the beneflt of 
the flrm creditors represented by the assignée. 

In Equity. 

J&mea L. Cnttenden, for plaintiff. 

Henry E. Highton, for respondent. 

HoFFMAN, D. J. The complainant seeks by his bill in 
equity to hâve a certain judgment, exécution, sheriff's sale, 
and other proceedings in a suit at law in the nineteenth dis- 
trict court of this state, entitled "Harris Lewis v. Louis H. 
ShoenfeJd, Isaac Newman, and Simon Cohen," declared to be a 
fraud upon the creditors of the firm of Schoenfeld, Cohen & 
Co., and upon the complainant, as their assignée in bank- 
ruptcy, upon Simon Cohen, and upon said firm ; also, that it 
be declared and decreed that certain promissory notes upon 
which the suit was brought, to-wit, a note for $17,000, a note 
for $8,000, and a note for $5,000, were fraudulent and void 
as against said firm for want of considération ; also, that it 
be declared and decreed that certain transfers of money, bills 
of lading, promissory notes, and other property, to the re- 
spondent, by said Schoenfeld and Newman, were fraudulent 
and void as against the creditors of said firm, upon the com- 
plainant as their assignée, and upon Simon Cohen, one of 
the members thereof; also, that it be decli.red and decreed 

v.6,no.8— 48 
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that the respondent is a trustée for the benefit of the com- 
plainant of ail the moneys, bills of lading,,accounts, mer- 
chandise, chattels, and other property obtained by said Lewis 
through or by means of said action, attàchment, judgment, 
exécution, or sheriff's sale, or transferred or delivered to or 
received by him from said Schoenfeld, from said Newman, or 
from any other person, and also for such further and other 
relief, etc. ; also, for an injunction and writ of ne exeat. 

The facts and circumstances which constituted the fraud are 
particularly and fully set forth in the bill. Ita allégations are 
snstained beyond ail doubt or déniai by the proofs. It is, 
perhaps, not easy to imagine a grosser case of conspiracy by 
merchants of fair repute to cheat and defraud their creditors, 
or one where the proofs could be more convincing and indis- 
putable. The testimony is very voluminous. But the évi- 
dence to establish the fraud is that of seven witneases only, 
viz., Lewis, Newman, Hyams, Schoenfeld, Naphtaly, Sharp, 
and Bremer, nearly ail of whom were active participants in 
the fraud, either at its inception or during its progress or at 
its consummation. 

I shall not attempt to give a detailed account of the various 
transactions by which the respondent, at the instance and by 
the aid of Newman and Schoenfeld, two of the three mem- 
bers of the firm, succeeded in getting possession of the entire 
assets of the partnership, to the exclusion of ail its eastern 
and foreign creditors, and of nearly aïl its creditors in this 
state. It will be sufficient to state the nature and effect of 
the fraudulent conspiracy, and in à gênerai way the means 
by which those objects were attained. The' firm of Schoen- 
feld, Cohen & Co. was composed of three partners — Louis S. 
Schoenfeld, Isaac Newman, and Simon Cohen. Its capital 
was 130,000, contributed ^$15,000 each) by Schoenfeld and 
Newman. Cohen was to contribute for a certain period his 
skill and expérience in the business, and thereaf ter to f urnish 
$15,000 to the capital, or pay interest on such portion thereof 
as he should fail to furnish. Each partner was to be at lib- 
erty to draw $050 per month for personal expenses. In Jan- 
Tifiry, 1877, it was determined between Schoenfeld and New- 
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man that the former should proceed to the eastem states and 
Europe to procure, if possible, a large stock of goods on crédit. 
Aware that their crédit -would dépend upon their financial 
standing. hère, and knowing that, if the true condition of their 
affairs was disclosed, Mr. Schoenfeld's expédition would proye 
abortive, they presented to one of the banks of this city a 
false statement of their profits and business affairs, sustained 
by false entries in their books as to their profits, and the 
amount of money loaned to the firm by Newman. Having 
thus ûrmly established their crédit, Schoenfeld proceeded to 
the eastern states and to Europe, and succeeded in purchas- 
ing goods to the amount of more than $30,000, cost priée, 
Whether, at the time the false crédit was obtained, and Mr. 
Schoenfeld etarted for Europe to make bis purchases, it was 
the intention of Newman and Schoenfeld to cheat the foreign 
creditors Out of the whole priée of any goods the firm mighi 
Bucceed in obtaining by false pretences as to thèir financial 
condition, or whether that project was formed after Mr. 
Schoenfeld's retum, does not clearly appear. It is certain, 
however, that the preliminary steps for the perpétration of 
the fraud were taken immediately on bis arrivai. Mr. Schoen- 
feld retumed to this city early in June, 1877. On the suc- 
eeeding day he met Newman by appointment at their store, 
where the affairs of the firm were discussed. A subséquent 
meeting was soôn after held, at which Mr. William Bremer, 
Mr. Hyams, and Mr. Lewis were also présent. 

For the fuU undérstanding of the agreement entered into 
at this meeting some explanation is necessary. The $15,- 
000 contributed to the capital of the firm by Schoenfeld had 
been obtained by him by a loan of $8,000 from an old friend 
and former employer, Mr. H. Bremer, for which he had given 
his individual notes. He had paid in, in cash, $2,000. The 
remainder, $5,000, he had borrowed, on his individual note, 
from Newman, who claimed that the money belonged to a 
Mrs. Alexander, by whom it had been placed with him for 
invfestment. Newman had paid in cash the whole of the 
$15,000 to be contributed by him to the capital. He had 
also lent the firm on thô firm'a notes $18,000, Thèse notes 
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were then held by the London & San Francisco Bank, hav- 
ing been hypothecated by Newman to secure a private loan 
of $6,000. The money had been originally obtained, as 
Newman asserted, and as appears to be the fact, from the 
respondent, and there is évidence tending to show that New- 
man had, without the knowledge of his partners, executed a 
note in the firm name to Lewis for $17,000 of the amount. 
On this point the testimony is conflicting. Itis net material; 
for the note, if executed, was a fraud upon his other part- 
ners, and the respondent well knew that the firm note to New- 
man for the loan was outstanding. It had, in fact, been 
transferred by Newman to Lewis, and had been by the latter 
lent to Newman to enable him to deposit it as collatéral 
security for his loan from the bank. At the first meeting 
nothing definite was effected. At the next meeting Mr. New- 
ihan explained the embarrassed condition of the firm. He 
stated that he owed $20,000, viz: the $18,000 already men- 
tioned,!and $2,000 which Lewis had loaned to the firm, and 
for which bel held their gentiine note ; that Lewis was his only 
friend in the world, etc., and he insisted that he should be 
protectéd. • Mr. Sohoenfeld replied that if Lewis was to be 
protectèd, his confidential creditor should also be secured. 
This was assented to, and it was agreed that a firm note for 
$«,■000 should be executed to Bremer, "so that the $8,000 
should stand valid against the firm instead of against an 
individual member, in case any action should be taken." This 
wks accordingly done on the succeeding day. The note was 
delivered to Mr. William Bremer, agent for H. Bremer, who 
wasto hold it for présentation as a firm debt in case any suit 
was brought against the firm. Mr. Bremer did not then, nor at 
any time up to the trial of this cause, surrender the individ- 
ual notes of Schoenfeld originally given by the latter to his 
brother. 

A few days subsequently Mr. Schoenfeld received a peremp- 
tory notice from the Anglo-California Bank to make good the 
firm's indebtedness. This notice he communicated to Mr. 
Newman. A meeting was at once held to make arrange- 
ments for the consummation of the fraud which was in con- 
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templation, It was held in the private ofiSce of Lewis, and 
was attended by Sehoenfeld, Newman, Lewis, and Mr. Naph- 
taly, as légal adviser. Its avowed object was to defraud the 
iirtn creditors by placing the entire assets of the firm in 
Lewis' hands, who was first to satisfy Newman's indebted- 
ness to himself and the firm's indebtedness to him of $2,000. 
He was also to pay Schoenfeld's individual indebtedness of 
$8,000 to Bremer, and also the balance of his indebtedness 
of $4,000 to Newman or Mrs. Alexander. Whatever should 
remain after making thèse payments was to be divided be- 
tween Newman and Sehoenfeld. To enable Lewis to attach 
the property of the firm it was necessary that he should ap- 
pear to be a firm creditor, and for this purpose a f urther fab- 
rication of firm notes was required. At Mr. Naphtaly's sug- 
gestion, a demand note for $17,000, antedatei as of 
December 23, 1876, was drawn up and signed by Mr. Sehoen- 
feld in the firm name. Mr. Naphtaly, however, objected to 
the form of the note, as it appeared on its fade to be long 
overdue. It was, thereforè, destroyed, and a new firm nbt©' 
was made, antedated in like manmer, but payable six montbff 
after date. A note was also made, by Mr. Naphtaly's ad- 
'vice, in favor of Mrs. Alexander for $4^000. This, to», was 
antedated. Thèse notes were given to Mr.' Naphtaly, with' 
the understanding that an attachment suit should fôrthwith 
be sommenced upon them — the fabrieated firm note givéniio-- 
Bremer, and the genuine firm note for $2,000 held 'by Lewis. 
The note for $4,000 was returned on the same eveûingby 
Mr. Naphtaly, who, on reflection, preferred that the transac- 
tion should take the form of an antedated firm guaranty of 
Schoenfeld's original note, rather than of a newly-fabricated 
note to Mrs. Alexander. The reason assigned for this préf- 
érence was, according to Sehoenfeld, that when there was a 
genuine note there was no need of resorting to a fabrieated 
one. The différence either in morals or laws between fabri- 
cating the entire instrument and fabricating and antedating 
a firm guaranty of Schoenfeld's note to Newman, he did not, 
when examined as a witness, attempt to explain. Ail theée 
preliminary préparations for carrying into effect the fraudu- 
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lent designs of the conspirators were made mth the full knowl- 
edge of the respondent. He acted as their chosen and will- 
ing instrument. That the firm was insolvent he was well 
aware. Mr. Schoenfeld testifies that a few days before Lewis 
had Buggested to him and Mr. Newman "to go ahead with 
the business if we thought we could run it, and he would 
giv© us the money to keep it up for a year or two longer, and 
we could get in a large crédit and then bust up." 

The fraudulent designs of the parties, and the complicity 
of Lewis, are confessed by Mr. Naphtaly himself . He testifiea 
that Newman, Schoenfeld, and Lewis desired this attach- 
ment suit to be brought, and to secure ail the property of the 
ûrm of Schoenfeld, Cohen d Co., by means of that suit, and 
they ail acted in concert ail the time until Lewis and Schoen- 
feld had the fight in the office. Naphtaly's Test. Trans. 
878-9. Lewis "knew that he was going to make more than his 
claitn, and he didn't want anything for outsiders." Naphtaly's 
Test. Trans. 881. By this félicitons epithet Mr. Naphtaly 
désignâtes the whole body of foreign and eastem creditors, 
whose flhipments, arrived and to arrive, it was proposed to 
appropriate without the payment of a single dollar of the 
purchase money. The arrangement being thus completed, 
the $8,000 firm note in Bremer's handa was obtained from 
him, and suit was brought in the name of Lewis for $41,000, 
and an attachment levied on the stock in trade, on debta and 
accounts of the firm. No scruple or hésitation seems to hâve 
been felt by any of the parties, or their attorney, in making 
the allégations under oath necessary to institute thèse pro- 
ceedings, 

, The seizure by the sheriff of the stock in trade of the firm 
rendered it impracticable any longer to préserve the secrecy 
which, up to that time, had been carefully guarded. The 
banks and the agent for the foreign creditors became alarmed, 
and pressing in their demanda that the suit should' be de- 
fended. The chief danger whioh threatened the suecess of 
the plot \Tas the institution of bankruptcy proeeedings before 
a levy under judgment and exécution could be made. It was 
therefore thought that some show or pretence of defending the 
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suit should be made. The attorney selécted by Mr. Naphtaly 
for this purpose was Mr. W. H. Sharp. . It does not appeâr 
that at this time Mr. Sharp was informed that the notes on 
which the suit was brought had been fabricated, and that, 
with the exception of the $2,000 note to Lewis, they repre- 
sented no real indebtedness of the firm. But he did know, 
or rather he supposed, that a fraud on the bankruptcy act 
was intended; that the suit was to be an "amicable" one; 
that no defence was to be made and no obstacle interposed 
to prevent the plaiutiff from obtaining the préférence over 
ail the creditors of the ûrm which the suit was instituted to 
fiecure. 

The foreign creditors of the firm were represented by Mr. 
Shainwald. He was very anxious that the suit should be 
defended, and was distrustful of Schoenfeld's assurances that 
a defence was intended. This was communioated to Mr. 
Sharp, who replied, "I know Shainwald; I will speak tohim; 
. bring him to me. " Mr. Shainwald was sôon af ter brought 
to Mr. Sharp's office, and told by the latter that the suit 
would be defended. On this point. Mr. Sharp's testimony is 
asfoUows: "Question. Then you said 'bring him to me?' 
Answer. Yes, sir. Q. Then you told Mr. Shainwald that the 
suit would be defended? A. That I was employed, and 
would défend the suit. Q, How could you make such a state- 
ment if you were not so employed? A. The day before that 
it was understood that I should put in that demurrer — make 
that defence. Q. A frivolous demurrer for, delay ? A. Yes, 
sir; that is so. I don't know that I used the Word défend; 
I may hâve said so. Q. What made you tell him so if you 
were not employed to make any defence, and itwas with the 
understanding, and to your knowledge, an amicable suit,' and 
you were not to obstruct the plaintiff in getting the judgment 
at the earlieat day, in order to defeat the bankrupt act? A. 
The object was to assure Mr. Shainwald that the approaoh- 
ing default would not beallowed to be entered that he Was 
so much concerned abont. Q. Was that a falsehood? 4'. I 
was not under any obligation to him, I ihought." Sharp's Test. 
ïrans. 987. . /, ■ : ■ • ;. 
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With regard to thia interview, Mr. Schoenfeld testifies that 
Mr. Sharp told Shainwald that "it would be quite a while 
before the suit would oome up, and that he could flght it for 
a long time ; and that Shainwald lef t the office satisfied that 
he would hâve ten days, and that he would hâve enough 
claims from the east within that time to put the firm into 
bankruptcy. It was understood privately, however, between 
Newman and Sharp and myself, that instead of the usual ten 
days allowed on overruling a demurrer, Sharp should take 
only three days. Naphtaly told me he had fixed things with 
Sharp when he employed him. Mr. Naphtaly employed Sharp 
for défendants in the Lewis suit, and told me he had an under- 
standing to take judgment in three days after the overruling of 
the demurrer." Schoenfeld's Test. Trans. 613-14. The judg- 
ment was taken accordingly, 

Mr. Sharp's assurances do not seem to hâve allayed Mr. 
Shainwald's appréhensions. He still continued importunate 
in his demand on Mr. Schoenfeld that he should at once go 
into voluntary bankruptcy. He had discovered that there 
were only three days in which to answer. Unable to find any 
prétest for evading Shainwald's importunities, Schoenfeld 
applied for advice to Mr. Naphtaly. Schoenfeld testifies that 
he was told by Mr. Naphtaly to "tell him (Shainwald) that 
Mr. Sharp had neglected to put in the answer; that it was 
an oversight of his which he discovered, and came to me not 
to take advantage of it. For God's sake do not let him get 
any papers in the United States district court before 10 
o'clock in the morning." Trans. 617. 

Similar représentations with regard to the intended defence 
of the suit were made to Mr. Belknap, an attorney employed 
by the banks. Mr. Naphtaly himself admits that he reaUy 
intended to deceive Mr. Belknap in regard to the matter, and 
make him believe that Mr. Sharp was employed to defind the 
suit. Trans. 913. The bank, however, was assured that it 
should receive a pro rata share of whatever sum the goods 
might bring at the sale on exécution. 

I hâve entereJ somewhat minutely into thèse répulsive 
détails of falsehood and déception, because they were neces- 
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eary to show beyond dispute or cavil the fraudaient and col- 
lusive character of the suit and the sham defence that was 
made to it. It is, perhaps, hardly necessary to add that Mr. 
Sharp, the attorney for défendants, sent his bill to and was 
paid by Lewis, the plaintiflf. The arrangement made with 
the banks for a pro rata share of the proceeds of the sale on 
exécution made it for the interests of the conspirators that 
Lewis should bid them in for the lowest possible price. No 
effort was spared to accomplish this object. Only the indis- 
pensable advertisements were published, and but little oppor- 
tunity was afforded to the public to ascertain the value and 
quality of the goods. But a private inventory, with the cost 
priées attached, was made out and given exolusively to Mr. 
Lewis. Efforts were made to discourage other parties from 
bidding, and the contents of the store were sold by the floor, 
and not in lots, as would bave been most advantageous. 
Mr. Lewis succeeded in becoming the purchaser for a sum 
insignificant in comparison with the market value of tbe 
goods. 

It is unnecessary to recount in détail the remaining steps 
taken to consummate the fraudulent designs of the parties. 
Enough to say that by various methods Lewis succeeded 
in obtaining possession of almost the entire assets of the firm, 
including the bills of lading for the goods purohased abroad 
by Schoenfeld. Nothing has ever been paid to any of thèse 
creditors. Several months having elapsed, Mr. Schoenfeld 
became impatient for the payment to Mr. Bremer of the 
$8,000 promised as his share of the plunder. To this Lewis 
demurred. A quarrel ensued, and Schoenfeld disclosed the 
whole affair to Mr. Cohen, who seems to hâve been up to 
that time ignorant of its real nature. Légal advice was at 
once taken, and Mr. Crittenden, solicitor for complainant in 
the présent suit, on behalf of Cohen requested of Mr. Sharp 
to consent to his substitution as attorney for Cohen, or that 
Sharp should unité with him in a motion to set aside the 
judgment. Mr. Sharp declined both propositions, although 
he was advised by Mr. Crittenden of the nature and origin of 
the fabricated notes upon which judgment had been recov- 



762 FEDERAL BEPOBTEB. 

ered, and was informed that Cohen had never been served 
with procesB in the suit, and had been kept in ignorance of 
the proceedings. Mr. Crittenden thereupon dptermined to 
mote in the nineteenth court that he be substituted as attor- 
ney for Cohen, a,ûd that the judgment be Set aside. The 
motion was accordingly made on affidavits , alleging in sub- 
stance what bas been proved in this cause, and narrated in 
this opinion. The motion was opposed by Mr. Naphtaly, as- 
sisted by Mr. Sharp, who fumished him with an afBdavit, and 
gave, him "ail the co-operation in his power that the judg- 
ment should stand." Mr. Sharp states that his reaBon> or 
one of his reasons-, for this, was that the rights of other per- 
sons were concerned, When asked to whom he referred, he 
repliéd that he referred to Mr. Lewis. 

The motion to set aside the judgment was denied by the 
court. The «motion to substitute bas never been deeided. 
On the twenty-sixth day of April, 1878, a voluntary pétition 
in bankruptcy was filed by Cohen and Schoenfeld, under which 
the firm was adjudicated bankrupt. Mr. Shainwald wa» 
subsequently appointed assignée, and the présent suit was 
commenced. 

No comment is necessary upon the facts related in the 
foregoing narrative. They exhibit as flagrant a case of gross 
and deliberatefraud upon creditors as can be well imagined. 
The fraud dérives an additional heinousness from the fact 
that a court of justice was made the instrument of its perpé- 
tration by its own ofificers, whose highest professional duty 
was to demean themselves uprightly before it, and to scrupu- 
lously abstain from ail attempts to deceive or impose upon it. 
The court was not only induoed by falsehood and deceit to 
render judgment for the plaintiff in a collusive suit, brought 
on fictitious demands, but it was prevented from correcting 
its error by the strenuous opposition of both the attorneys, 
supported by their own affidavits. If practices like thèse are 
suffered to pass without exposure and rebuke, the légal pro- 
fession will rapidly décline in public esteem, the authority of 
the courts will be weakened, and even respect for the law 
itself, without which free institutions are impossible, will be 
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gradually, but surely, destroyed. The frauds perpetrated in 
this case are, therefore, more than a private wrong. They 
rise to the bad eminence of a public crime. 

In fixing the amount of the decree I hâve sought to ascer- 
tain the value of the firm's assets ■which came into the posses- 
sion of the respondent. The nature of the inquiry forbade 
the hope of any very accurate resuit. I hâve indicated in a 
mémorandum filed with the decree the varions items of which 
the aggregate sum decreed is composed. To enumerate them 
hère and to give in détail the testimony in regard to them, 
"would greatly inorease the length of this opinion, already 
longer than I could hâve wished. It will, perhaps, not be 
thought unreasonably long when it is considered that the 
testimony in the case covers more than 2,200 written pages. 
Besides, non sunt longa M nihil est quod demere posais. 

The following decree was entered November 5, 1880: 

This cause came on to be heard at this term, and was argued by coun- 
sel ; and thereupon, upon considération thereof , it was ordered, adjudged, 
and decreed as follows, viz.: 

First. That the judgment of the district court of the nineteenth judi- 
cial district of the state of California, in and for the city and county of 
San Francisco, in the action in said court entitled "H. Lewis, plaintiff, v. 
Louis S. Schoenfdd, Simon Oohen, and Jsaac Nevyman, défendants," which 
was rendered, entered, and recorded on or about the seventeenth day of 
July, A. D. 1877, being the judgment mentioned and described in the plain- 
tifE's bill in this cause, was procured and obtained by the said Harrls 
Lewis, respondent herein, by fraud and collusion, and was and is a fraud 
upon and against said Simon Cohen, also upon and against the said firm 
of Schoenfeld, Cohen & Oo., also upon and against the creditorsof said 
firm of Schoenfeld, Cohen & Co., and also upon and against the complain- 
ant, the said Herman Bchainwald, as assignée in bankruptcy of the flrm of 
Schoenfeld, Cohen & Co.,and of Louis S. Schoenfeld, Isaac Newman, and 
Simon Cohen, bankrupts. 

Second. That said judgment of said ninteenth district court of the state 
of California, and also the entry and record of said judgment, be and the 
same and eaeh of the same is and are horeby declared, adjudged, and 
decreed null and void, and of no eftect. 

Third. That said action in said district court of the nineteenth judicial 
district of the state of California, the writs of attachment and the writ of 
exécution issued therein, each and every levy and ail levies made on or 
under orby virtue of said writs, or of either of them, the sale under said 
writ of exécution by the sherifC of the city and county of San Francisco, 
the pùrchase and purchases made at said sherifE'a sale by said Harris 
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Lewis, respondent herein, the order made and rendered by said district 
court pf the ninteenth judicial district of the state of Califomia denying 
the application of said Simon Cohen and said Louis 8. Schoenfeld for an 
order vacating and setting aside said judgment, and each, ail, and every of 
the proceedings in said action, was and were commenced,had, done, takeii, 
obtained, and procured hy and through fraud and collusion on the part of 
the said Etarris Lewis and of bis agents and attorneys, and with the intent, 
object, purpose, and design of cheating and defrauding the creditors of 
said flrm of Schoenfeld, Cohen & Co. , and in pursuance of a secret, illégal, 
and fraudulent combination, conspiracy, and agreeement between said 
Harris Lewis, Louis S. Schoenfeld, and Isaac Newman to defraud the 
creditors of said flrm ; and said action and the aforesaid writs, levies, 
sales, purchases, and orders, and each, ail, and every proceeding and pro- 
ceedings in said action, is and are hereby declared, adjudged, and decreed 
to be a fraud upon and against said Simon Cohen, also upon and against 
the said firm of Schoenfeld, Cohen & Co., also upon and against the cred- 
itors of said firm of Schoenfeld, Cohen & Co. , and also upon and against 
the said Herman Shainwald, as assignée in bankruptcy of the flrm of 
Schoenfeld, Cohen & Co., and of Louis S. Schoenfeld, Isaac Newman, and 
Simon Cohen, bankrupts, and is and are hereby declared, adjudged, and 
decreed nuU and void, and of no efEect. 

Fourth. That the said district court of the nineteeuth judicial district 
of the state of Califomia did not acquire any jurisdiction in said action 
over said Simon Cohen, and the judgment and writ of exécution therein, 
and ail proceedings thereon, were and are, and each and every one of 
them is, null and void for want of jurisdiction in or ou the part of said 
court over the person of said Simon Cohen, 

Fifth. That the $17,000, $8,000, and $5,000 promissory notes mentioned 
and described in the complainant's bill herein, and upon which said Har- 
ris Lewis obtained said judgment in said district court of the nlneteenth 
judicial district of the state of Califomia, were, and each of them was, 
manufactured and delivered by said Louis S. Schoenfeld and Isaac New- 
man to said Harris Lewis, and was and were procured and received by and 
through fraud by and on the part of said Harris Lewis, without any con- 
sidération being paid therefor to said firm of Schoenfeld, Cohen & Co., 
and with the intent, object, and design to cheat and defraud the creditors 
of said flrm, and in exécution of the aforesaid combination, conspiracy, 
and agreement ; and the said notes are, and each of them is, hereby de- 
clared, adjudged, and decreed to be null and void, and the said Harris 
Lewis is hereby ordered to deliver and surrender each, ail, and every one 
of aaid promissory notes to said Herman Shainwald, as assignée as afore- 
said, within five days. 

Sixth. That ail the money and property of the firm of Schoenfeld, 
Cohen & Co. which was received or obtained possession of by the re- 
spondent, Harris Lewis, on or subséquent to the twenty-third day of June, 
A. D. 1877, by or through any purchase at sherifE's sale or from William 
H. Bremer, Isaac Newman, Louis S. Schoenfeld, or from any other per- 
son, was and were obtained possession of, delivered to, and received by 
him by and through fraud, and by and through an illégal and fraudulent 
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combînation and conspiracy between said Harris Lewis and the said Isaac 
Newman, Louis S. Schoenfeld, and otlier persons, to cheat and defraud 
the creditors of said firm of Bchoenfeld, Cohen & Co. ; and the said re- 
spondent, Harry Lewis, is hereby declared, adjudged, and decreed to be a 
trustée for the benefit of the creditors of said firm of Schoenfeld, Cohen & 
Co., and for the benefit of said Herman Shainwald, as assignée in bank- 
ruptcy of said firm, and of the ipdividual members of said firm as afore- 
said, of ail the money and property of said firm as received, delivered to, 
or obtained possession of by him, the said Harris Lewis, and also of any 
and ail interest, profit, profits, income, and proceeds made, secured, ob- 
tained, or in any way or manner or form realized by him, the said Har- 
ris Lewis, by or from, or by means of the use of , said money and property, 
or any part thereof , or by the use of any such interests, profits, or pro- 
ceeds ; and the said Harris Lewis is hereby declared, adjudged, and de- 
creed to be a trustée of the sum of $81,425.07, in lawful money of the 
United States, for the benefit of said Herman ShainWald, as assignée in 
bankruptcy of the firm of Schoenfeld, Cohen & Co., and of Louis S. 
Schoenfeld, Isaac Newman, and Simon Cohen, bankrupts, the same being 
the aggregate amount of the said moneys and property of said flrm re- 
ceived and obtained by said respondent as aforesaid by fraud and collusion 
before the flrst day of November, A. D. 1877. 

Seventh. That the complainant, Herman Shainwald, recover from the 
respondent, Harris Lewis, and that the respondent, Harris Lewis, forth- 
with pay to the said Herman Shainwald, the complainant herein, the sum 
of |B1,425.07> and the further sum of $17,091.26, interest on the aforesaid 
sum of $81,425.07 from the flrst day of November, A. D. 1877. 

Eiglitli. That the injunction heretofore issued in this suit on the eight- 
eenth day of November, A. D. 1879, be and the same is hereby made and 
declared to be perpétuai. 

Ninth. That the complainant, Herman Shainwald, as assignée as afore- 
said, recover from the respondent, Harris Lewis, and that the respondent 
pay to the complainant, ail the costs and disbursements by said complain- 
ant incurred or paid out in this cause, the same to be taxed. by the clerk 
of this court. 

Tenth. That the writ of injunction issuèi forthwith out of this court 
commanding the said Harris Lewis, his agents, attorneys, servants, and 
assigns, to cease, desist, and refrain f orever from claiming or asserting any 
right to said judgment, or to any writ or levy of exécution, or to any 
order, relief, or other proceeding, in the said action in the said district 
court of the nineteenth judicial district of the state of California, and 
from prosecuting said action or taking any other or further proceeding 
therein, and from issuing or procuring to be issued therein any writ or 
other process, mesne or final, and from doing any other act or thing 
therein, and from assigning, transferring, or otherwise disposing of said 
judgment, or any part or portion thereof, and also from asserting or set- 
ting up in any way, manner, or form any claim, right, title, interest, or 
ownership of , in, or to the promisspry notes for $17,000, $8,000, and $5,000 
heieinabove mentioned, or of , in, or to any or either of them. 
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Shainwald, Assignée, etc., v. Lewis. 

{Diatriet Court, D. California. March 30, 1881.) 

1. Equitable RiœLiEP— Execution— Injunctiou—Rbcbiver. 

Where a decree in equity is obtaihed against a défendant forasum 
of money, and exécution bas been returned unsatiafled, a court of 
equity bas jurisdiction of a bill alleging that the défendant bas 
secreted bis property, and is disposing of tbe same with tbe avowed 
intent of defrauding the complainant, and depriving bim pf the fruits 
of his decree, and praying an injunction and receiver. It is not 
necessary in such a bill to particularly deacribe the assets, whether 
équitable or iiot, sought to be reached, and a court of equity will issue 
an injunction, appoint a receiver, and compel an assignment of ail 
the property of the défendant, when such action is necessary to defeat 
the fraudulent designs of the défendant. 

2. Sequestkatiok. 

Quœre, whether, upon such a showing to the court by pétition in 
the original suit, a writ of séquestration may not issue. 

S. Ikjckction — Crbditoe's BilI. 

Quœre, whether, under such an original decree, and upon the 
showing above mentioned, the court bas not the power to issue an 
injunction, and malie an order for a receiver and assignment, without 
requiring the complainant to file a so-called creditor's bill, or to wait 
for the return of an exécution unsatisfled. 

In Equity. Motion to Eevoke Appointment of Eeceiver. 

James L. Crittenden, for plaintiff. 

Belos Lake, for respondent. 

Hoffman, D. J. On the fifth day of NoTember, 1880, a 
decree was entered in.this court against the above-named 
respondent, by whioh he was adjudged to hâve obtained pos- 
session of the funds of the bankrupt firm, of which the com- 
plainant is assignée, by fraud and collusion, and by means of 
fraudulent and collusive judgments against the firm founded 
on fictitious debts. He was, therefore, decreed to be a trustée 
for the complainant of ail such funds, and was required to pay 
over to the complainant the amount thereof as ascertained by 
the decree. On this decree an exécution was issued and 
returned unsatisfied. A bill was thereupon filed by the com- 
plainant setting forth the previous proceedings in the cause, 
and averring that respondent had procured a homestead to 
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bé declared upon liis laijd; had sold valuable real estàte, and 
threatens, intends, and is about to leaye and départ the United 
States, and take and carry .mth him ail bis mo.ney and otber 
property, with tbe intent, object, purpose, and design of pre- 
venting the same from being levied upon or àpplied in satis- 
faction of said decree, and with intent to hinder, delay, and 
defraud this complainant of the moneys and property to 
which he is entitled under said decree. That sinçe the enr(^^ 
ing of said decree tbe respoudent has secretly transferred a, 
large part of his property. to divers persons, and bas secreted 
the remainder of bis property with the intent and design 
aforesaid, and to prevent said property from being sèized on 
exécution, or secured or àpplied to satisfy said decree. That 
the respondent bas stated and declared to divers persons tbat 
he had so fixed his property tbat it could not be seized to 
satisfy said decree. Tbat tbe respondent has property, debts, 
and other équitable interests to the value of $90,000, exclu- 
sive of ail just prior clakns thereto, wbich the colnplainant 
has been unable to reach by exécution. That the action is. 
not commenced by collusion with respondent, or with any 
other person, for the purpose of protecting the property or 
effects of the respondent against the claims of otber creditors. 
Tbe bill contains the usual prayer for an injunction, for a 
receiver, and for other relief. Upon this biU an injunction 
was issued and a receiver appointed, and tbe respondent waa 
ordered to show and make an assignment of ail his property 
and eflfects. This he at fîrst refused to do, and was committed 
for contempt. At a subséquent day he executed the assign- 
ment, wbich, by order of the court, remained in the custody 
of tbe clerk until the hearing and décision of the présent 
motion to vacate the order appointing a receiver and for the 
exécution of the assignment. That motion has accordingly 
been made and argued. It is based ou the grounds — (1) That 
the bill of complaint herein does not disclose any équitable 
ground for tbe appoiutment eitber of a receiver or référée ; 
(2) that, upon the facts disclosed in the aflfidavits and papers 
fil'ed herein, the appointment of a receiver or référée is unnec- 
essary. The notice of motion states "that it is based upon 
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the aflSdavits of the respondent herein, with copies of which 
you are herewith served, and upon ail and singular the rec- 
ords, papers, files, and proceedings in this suit." 

At the hearing of the motion an amended hill was pre- 
sented and read as an affidavit. It is unnecessary to détail 
at length its averments. It is sufiBcient to say that they cor- 
roborate the allégations of the bill, and of the aflBdavits in 
support of it, and state other facts tending to show the abso- 
lute necessity for the immédiate appointment of a receiver to 
prevent the loss to the complainant of the property and assets 
of the respondent, and of the trust funds invested by him in 
the goods, wares, and merchandise contained in a certain 
store in the state of Nevada owned by him. 

The amended bill further allèges the institution, in the 
state of Nevada, of a collusive suit by a pretended creditor of 
the respondent, founded on a fraudulent and fictitious 
indebtednesB, with intent to hâve the proceeds of said trust 
funds in the state of Nevada seized and sold under exécu- 
tion, and with the design of hindering, delaying, and defraud- 
ing the complainant. 

If thèse allégations are true, or even partially true, a 
stronger case for the appointment of a receiver could not well 
be imagined. Unless this court can interpose in the most 
summary manner, the complainant will be remediless, and its 
decree abortive. The motion to set aside the order for the 
appointment of a receiver is not based on any déniai of the 
facts alleged in the bills and affidavits, of which a summary 
has been given. It is rested on the déniai of the jurisdiction 
of a court of equity to afford the relief prayed for. 

It is contended that the jurisdiction exercised in the courts 
of chancery in New York, to entertain what the counsel 
denominates "a fishing creditor's bill," is entirely the créa- 
ture of the statute of that state ; that independently of those 
statutes equity eould only entertain a creditor's bill filed 
for the purpose of removing fraudulent impediments or ob- 
structions to the service of an exécution against real or per- 
Bonal property, or for the purpose of subjecting équitable 
assets to the opération of the exécution, when the same had 
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been retumed unsatisfiedj ànd thé légal remedy thereby showr 
to hâve been exhausted. But it is contended that in such 
cases thè équitable assets must be described and indicated ib 
the bill, or in a supplemental or amended bill, if afterwarde 
discoTered. 

It is also contended that the bill in this case must be ôon- 
ridered precisely as if founded on an ordinary money judg- 
ment at law, aûd that no notice can be taken of the faot 
established by the original deoree that the demand arose out 
of a fraud and conspiracy of the grossest kind, and that the 
respondent has been adjudged a trustée of the funds thus 
fraudulently obtained and appropriated. Ail jurisdictiôn to 
arrest a fraudnlent judgmeïit debtor in the exécution of an 
avowed purpose to transfer, secrète, and make way with bis 
property, in order to defeat the claim of his judgment créd- 
iter, is denied, unless the creditor can describe and indicate 
the secreted property; and, even in that case, (unless the 
position of cotinsel is misapprehended,) the property so 
described must bé équitable assets which cannot be reached 
by an exécution at law. 

But in this state équitable assets can be reached by an 
exécution at law. The aid of equity to reaoh such assets, 
when known, would not be required, and the jurisdictiôn of 
the court to entertain creditors' bills would be limited, if the 
position of counsel be correct, to bills of the first class above 
mentioned, viz. : bills filed to remove obstructions or impedi- 
ments to an exécution. 

I think it can be shown that the contention of counsel that 
the equity jurisdictiôn exercised by the court of chancery in 
New York was exclusively derived from the Eevised Statutes 
of that state, is an erroneous view of the origin and f ounda- 
tion of that jurisdictiôn. 

The point was elaborately considered by the vice-chancellor 
in Storfn v. Waâdell, 2 Sandf. Ch. 510-12. In that case he 
observes : 

"The practice of filing bills in this court by unsatisfied 
judgiûent and exécution creditors, which has become so well 
eàtablished and familiar, is usually referred to the Eevised 

v.6,no.8— 49 
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rS^fitutes as to its origin. 2 Ee*v;. St. 173-4. The statute is 
jUpdoubtedly sufficient to sustain ail the argument that was 
presented in support of the effect of such a suit; but, as I 
désire to refer to cases prior to that time, when the Revised 
Statutes went into opération, I will advert briefly to the 
earlier history of this jurisdiction. 

"The power o| the court of chancery to aid in removing 
fraudulent impediments in thewayof levying on the personal 
property liable to exécution, or selling the> teal estate of his 
debtor, is an old-established ground of jurisdiction, whioh is 
not in question hère. 

"The bill in those cases was auxiliary to the carrying into 
effect the process of the law courts, and differed from our 
creditors' suit, now under considération, in this : that in the 
suit to set aside a fraudulent conveyance of land, so as to 
give effect to a judgment, the bill need not allège anything 
more than the recovery of the judgment ; and where it was 
to remove an obstruction affeeting movable property, it was 
only requisite to allège an exécution issued to the county 
where the property was situated; while in the creditor's 
hil\, against équitable interests and things in action, the 
créditer must show the issuing of an exécution, and its reg- 
ular retum unsatisfied. 

"In the case of Spacl,er v. Hadden, 5 J. G. E. 280, Chaneellor 
Kent, in 1821, suetained a creditor's suit of the description 
now in use against moneys in the hands of Hadden, trans- 
ferred to him by the debtor, — the transfer being fraudulent 
against creditors. This decree was affirmed by the court of 
errors in November, 1822. 20 John. 554. A majority of 
the court, with Chief Justice Spencer and Mr. Justice Wood- 
worth, (the latter delivered the prevailing opinion,) ooncurred 
in holding that the case was one of acknowledged équitable 
cognizance, and the reasoning of the judge is applicable as 
well to the case of funds being in the debtor's hands as to the 
case decided. 

"It is true that in Donavan t. Fin, Hopk. 69-77, decided 
in November, 1823, the chancelier omitted to foUow the 
resuit of the décision in Hadden v. Spader, and viewed the 
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latter as a case of trust and fraud. But I submii, witù great 
respect, that there was mucli more in the décision than was 
acceded to it in Donavan v. Fin. The goods assigned in 
Hadden v. Spader were sold and. converted into money five 
months before Spader recovered bis judgment, so tbat there 
was no property on wbich bis exécution oould bave been a 
lien. It was, then, the plain case of a debtor having things 
in action in the bands of a tbird person, and equity deemed 
it unjust that either the one or the other should withhold 
them from the payment of his creditors. 

"The doctrine of Donavan v. Fin bas not been folio wed in 
any case since, nor, so far as I hâve seen, approved by more 
than two judges. There is abundant évidence tbat it was not 
deemed in accordance with the décision of the highest court 
in Hadden v. Spader. And, aside from the books, I know 
from my own praotice that it was disregarded prior to the 
time of the Kevised Statutes. 

"In the foUowing cases the contrary was decided, or opin- 
ions to that effect given : In Weed v. Pierce, 9 Cow. 722-727, 
decided by Cbancellot Walworth, when circuit judge, sitting 
in equity, December, 1827; Beck v. Burdett, 1 Paige, 305, 
January, 1829 ; Chandler v. Pettit, Id. 427, affirmed on appeal 
in December, 1829, 3 Wend. 618, 621-625 ; and Edmeston y. 
Lyde, 1 Paige, 673, November, 1829. 

"In Wakeman v. Graver, i Paige, 23, affirmed 11 Wend. 
187, the bill was filed in 1828 to reach the things in action 
assigned, as the goods qf-Grover dt Gunn, and the decree was 
made against both species of property witbout discrimination, ' 
although the case was most desperately contested through- 
out. The chancellor repeated the doctrine of the above cases, 
at page 33 of 4 Paige; and, as reoently as in 1844, he reit- 
erated it in Famham v. Campbell, 10 Paige, 601. See, also, 
the revisers' notes, in introducing the provisions on the sub- 
ject, which are contained in the Kevised Statutes. 3 Eev. 
St. 669, (2d Ed.) 

"I may, therefore, assume that by the law of this state, as 
settled more than 20 years before this case arose, an unsatis- 
fied exécution créditer had a right to file a bill, in this court 
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to compel payment of his debt out of the équitable interesta 
and things in action of the judgment debtor. Storin v. Wad- 
dell, 2 Sandf. Ch. 510-12." 

The authorities cited by the assistant vice-chancellor 
strongly support his reasoning; and I am justified in holding 
that, by the ancient usages of courts of equity as understood 
in New York prior to the Eevised Statutea, chancery "would 
assist a judgment creditor at law in discovering and reaching 
Personal property which had been placed in other hands ; and 
that it made no différence whether that property consisted of 
choses in action or money or stock." 2 Kent's Com. 561. 

In Donavan v. Fin, the point decided was that "where the 
Bubject of a suit is exclusively légal, eqnity has no jurisdic- 
tion to enforce or give a better remedy;" that is, to seize 
upon and apply to the payment of the debt équitable assets, 
which could not be reached by exécution at law. 

In Pettit V. Chandler, 3 Wend. 624, the same point arose 
incidentally, though it was not decided; but the chief justice 
said "his impressions were that, under the existing law (1829) 
a défendant is not bound to answer as tcf property which never 
was within reach of an exécution ; that he could only be called 
on to respond as to such property as he has fraudulently 
withdrawn from the opération of an exécution." 

In Hadden v. Spader, Mr. Justice Woodworth held that a 
judgment creditor, after exhausing the remédies given by law, 
could reach the trust property of his debtor by the aid of a 
court of equity, and that he could report to the debtor's stocks 
and debts due to him, even when the stocks were not purchased 
or the debts created by means of the property fraudulently with- 
d/raumfrom the judgment of the creditor. To thèse views Chief 
Justice Spencer gave his explicit sanction. 

Chancellor Sandford was of opinion, as we hâve seen, that 
the relief could only be given in cases which were themselves 
of équitable jurisdiction involving fraud or trust, or seeking 
to subject to the satisfaction of a judgment property in itself 
liable to exécution, by removing a conveyanee which operated 
as a fraudulent impediment to the exécution. 

In Pettit V. Chandler, the chief iustice. Mr. Justice Marcv 
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and Mr. Justice Sutherland declined to express any final opin- 
ion as to this conteeted boundary of jurisdiction, for the power 
to grant relief to the utmost extent it was pushed in the case 
of Hadden v, Spader was about to become in a very few days 
a part of the system of jurisprudence of New York "by légis- 
lative récognition or adoption." This case was decided in De- 
cember, 1829. The Eevised Statutes of New York went into 
opération January 1, 1830. 

The case at bar does not demand any attempt on my part 
to détermine this disputed question as to the jurisdiction of 
courts of equity upon which so eminent judges hâve differed, 
for the statuts of this state permits ail choses in action and 
équitable assets to be reached by exécution of law. The 
objection, therefore, to the jurisdiction chiefly relied on by 
Chancellor Sandford, in Donavan v. Fin, cannot hère be 
raised. The bill, moreover, in this case is not a ,bill to reach 
équitable assets alone. It is a bill for an injunction and 
receiver to prevent the défendant from secreting, conveying 
away, and converting into money, property which is justly 
subject to exécution, including property which is, in whole or 
in part, the proceeds of the property fraudulently obtained 
and converted by him. It seeks to arrest and baffle the exé- 
cution of an avowed purpose to évade the decree of this court 
and to render i^. fruitless to the bankrupt's creditors whom he 
bas defrauded. But the question upon which the conflict of 
opinion arose in New York sèeme, so far as the United States 
courts are concemed, to be authoritatively settled. 

In Board of Public Works v. Col. Collège, 17 Wall. 530, the 
suprême court says: "The jurisdiction of a court of equity to 
reach the propei-ty of a debtof justly applicable to the pay- 
ment of his debts, even where there is no spécifie lien on the 
property, is undoubted." 

It is objected that even if a court of equity bas jurisdiction 
to reach assets of every description in aid of a judgment 
créditer, it can only do so where the assets are indicated in 
the bill, and that it bas no authorityupon mère gênerai allé- 
gations, such as those contained in this bill, to enjoin the 
défendant, or to compel an assignment of ail his property to a 



Y74: FEDEBA.L EEPORTER. 

receiver appointed by the court. It is contended tliat tlie 
mode of proceeding adopted in this case is peeuliar to the 
state of New York, where it grew up under the rules framed 
by Chancellor Walworth, to carry into effect the provisions 
of the Eevised Statutes of that state with regard to creditors' 
bills. But it would seem that Mr, Justice McLean enter- 
tained bills similar to the bill in this case without hésitation. 
In Lamon v. Clark, 4 McLean, 18, the bill alleged that "the 
défendant had équitable things in action and other property 
which cannot be reached by exécution, and that he also had 
debts due to him by persans unkriown." Thèse allégations are 
as gênerai and unspecific as those contained in the bill under 
considération, but the bill was, nevertheless, entertained. It 
is asserted by counsel that this jurisdiction was taken under 
a statute of Michigan similar to that of New York. But the 
court expressly repudiated the notion that a state statute can 
confer jurisdiction in equity upon the courts of the United 
States, although the latter may adopt modes of proceeding 
and partieular remédies, when the cause is within their juris- 
diction, and the proceedings adopted are conformable to the 
gênerai principles by which courts of equity are govemed. 
And with respect to the case before it the court observes : 
"The jurisdiction is appropriate to chancery, and 7nay be exer- 
ercised where tkere is no spécial statute. Similar relief is given 
in England. 1 Vernon, 398; 1 P. Wms. 445; 2 Dickens, 
575; Ambler, 79-455; 20 John. 563; 2 John. Ch. 283- 
296; 4 John. Ch. 691." 

In Pettit V. Chandler, before cited, the bill, after alleging 
judgment obtained, exécution issued, and return of nulla bona, 
proceeded to state that "for a long time before the recovery 
of the judgments Pettit had transacted, in his own name, 
business to a large amount in New York, and was possessed 
of great property, and that he had not pretended or given out 
that he had become insolvent, or had lost any property, but 
that just before the recovery of the judgments in favor of the 
complainant he had suddenly stopped doing business in his 
own name with the avowed intention of preventing the com- 
nlainant from obtaining satisfaction of his judgments; that 
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he had so placed his property that none of it was left visibleî 
so as to be taken upon exécution, with the intent to defraud 
the complainant ; and it particularly chargea' that Pettit, at 
the filing of the eecond snpplemental bill, was possesséd ofreal 
or Personal property, or otiier property of some ntime ot nature, 
to a large amount; that he -was possesséd of or entitled to 
public stocks, to stock in banks, or other incorporated com- 
panies, and to rents in real estate ; that he held bills of ex- 
change, promissory notes, and choses in action to a large 
ambunt; and that property, real or personal, was held by 
others in trust for him, and by eolorable title. The bill 
statèd and enumerated particular acts of fraud which it 
charged upon the défendant, and concluded by praying a fuU 
answer and discovery, and that the défendant might be de- 
creed to satisfy the judgments obtained against him, and 
that Bufficient of his property be set apart fbr that purpose." 

The striking similarity of thèse allégations to those of the 
bill under considération cannot escape notice. The case came 
up on appeal from an order of thé chàncellor allowing excep- 
tions to the answer. It was argued by eminent coUnsel, but 
it does not appear to hâve occurred to them, or to any memr 
ber of the court, that the bill was demurrable because it did 
not particularly set forth and describe the propetty which it 
alleged had been concealed or conveyed away in trust for the 
défendant under eolorable title, and the discovery of which, 
and its appropriation in satisfaction of the complainant's 
judgment, was prayed for. Mr. Justice Marcy, in delivering 
his judgment in this case, says: "Confining the jurisdiction 
of the court of chancery to the narrowest limits that hâve 
ever been assigned to it, power it certainly has, and exercises 
daily, of requiring answers to such allégations as the appe!- 
lant in this case has wholly omitted to answer, or has an- 
Bwered imperfectly." Page 623. This case was decided in 
December, 1829. 

In Waddell v. Storms, uU supra, the practice in cases of 
creditors' bills is stated as foUows : "Upon filing the bill an 
injunction is taken out, and served with the subpœna to an- 
swer, restraining the debtor from parting with any of Mb 
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property or effects until the further order of the court ; and, 
for the better protection of the property and its conversion 
into money, a receiver is speedily appointed, who, under the 
order of the court, ig vested with ail such property, or with 
sufficient spécifie portions of it to pay the complainant's debt 
and costs, and ail ptior claims upon the same; and the 
debtor is compelled to assign and deliver such property to the 
receiver under the direction of a master of the court." 

In Bloodgood v. Clark, 4 Paige, 477, Chancellor Walworth 
says : "In thèse cases of creditors' bills, where the return of 
exécution unsatisfied présupposes that the property of the 
debtor, if any he bas, will be misapplied, and entitles the com- 
plainant to an injunction in the first instance, it seems to be 
almost a matter of course to appoint a receiver to coUect and 
préserve the property pending the litigation; and where the 
sworn bill of the complainant shows that he bas an équitable 
right to ail the funds and property of the défendant to satisfy 
bis debt, and if the right of the complainant is not denied by 
the défendant in answer to the application for a receiver, 
there can be no good reason why the complainant, should 
not bave a receiver appointed to préserve the property from 
waste and loss. Indeed, this court bas already declared that 
it is the duty of a complainant, who has obtained an injunc- 
tion upon such a bill restraining the défendant from coUect- 
ing his debts or dispoaing of property which might be liable 
to waste or détérioration, to apply to the court and bave a 
receiver appointed without any unreasonable delay. See 
Osbom V. Heyer, 2 Paige, 343. It is no suf&cient answer to 
such an application to say there may not be any property to 
protect, as the complainant proceeds at the péril of costs if 
tbci-e bo no property; and, if there is nothing for the receiver 
to take, the défendant cannot be injured by the appointment." 

In Edmeston v. Lyde the chancellor says: "The principle 
being established that every species of property belonging to 
a debtor may be reached and applied to the satisfaction of 
his debts, the powers of this court are perfectly adéquate to 
carry that principle into full ejBfect." 1 Paige Ch. U41, de- 
cided in 1829. See, too, 25 Barb. 663. 
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The text-writers lay down the same principle passim. Thus 
Barbour says: "TJpon a creditor's bill every species of prop- 
erty belonging to a debtor may be reached and applied to the 
satisfaction of his debts, and his debts, choses in action, and 
other équitable rights may be assigned or sold pending the 
decree of the court for that purpose. 2 Barb. Ch. Pr. 15â. 
Under the practice of the New York courts of chancery it was 
held that the order of référence should authorize the master 
to appoint a receiver of ail the property, équitable interests, 
things in action, and effects belonging to the debtor. * * * 
It should also require thé défendant to assign to the receiver, 
under the direction of the mâster, ail his property and effects. ** 
High on Eec. § 415; 1 Barb. Ch. 309, 315-17; 1 Sandf. 
723. But a diseretionary power is sometimes exèrcised as to 
the amount of the debtor's property to be assigned. High on 
Eec. § 429. Ile was compelled, as we bave seen, to assign 
even when he denied that he had any property. Bloodgood 
V. Clark, supra. 

Until the statute of 1 and 2 Victoria, c, llO, § 20, writs of 
exécution were unknown to the English courts of chancery. 
Daniell, Ch, PI. and Pr. 1042. 

"The decrees of the court were enforced by process of con- 
tempt, and the party entitled to the benefit of the decree 
might obtain a writ of séquestration directing the commis- 
sioners therein named to sequester the personal property of 
the défendant, and the rents and profits of his real estate, 
until he had cleared his contempt. Originally, this process 
was merely used as a means of coercing the défendant by 
keeping him out of the possession of his property; and the 
practi'ce of applying the money received by the sequestrators 
in satisfaction of the sum decreed to be paid is of compara- 
tively modem origin. This, however, as we shall see in the 
next section, bas become the usual course of procédure, and 
the court will now, aftèr a séquestration bas been issued to> 
enforce a decree for the payment of the money, order the 
sequestrators to apply what they bave received by virtue of 
the séquestration in satisfaction of the duty to be performed." 
Daniell, Ch. PI. and Pr. 1032-3. 
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The counsel for défendant cites no authority in support of 
his position that the practice of entertaining "fisliing" bills 
to reach assets not specifically described in the bill, and of 
appointing a receiver over ail the property of the défendant, 
is entirely the création of the New York Eevised Statutes, 
and of the rules framed under it by Chancellor Walworth. 
The provisions referred to were introduced into the Eevised 
Statutes of New York chiefly to set at rest the questio vexata 
which had been raised by the cases of Hadden v. Spader and 
Donavan v. Fin, already noticed. See Eevisers' Notes, 3 Eev. 
St. 669, (2d Ed.) Authority was given to compel, in aid of 
an unsatisfied judgment créditer, a discovery of any prop- 
erty, money, or things in action due to the debtor or held in 
trust for him, and to prevent the transfer of any such prop- 
erty, etc., and to decree satisfaction out of such property, 
"whether the same was originally liable to be taken in exécution 
or not." The doctrine of Hadden v. Spader was thus explic- 
itly recognized or adopted by législation; but the powers of 
the court of chancery were not otherwise enlarged. It was 
merely authorized to do with regard to assets not originally 
liable to exécution what it had always been conceded it had 
a right to do with regard to stocks, debts, etc., purchased by 
naeans of j^io^^erty fraudulently withdrawn from exécution. 

The fact, therefore, that Chancellor Walworth adopted, 
and, until the court of chancery was abolished, maintained, 
the rules in question, is the strongest argument to show that 
the practice thus established was agreeable to the gênerai 
principles and methods of equity procédure. Certainly the 
authority to entertain "fishing" bills to reach undescribed 
assets, and to appoint a receiver of ail the property of the 
défendant, is not in terms conferred by the statute. 

The appointment of a receiver of ail the property of the 
défendant is in truth, as we hâve seen, in the nature, not of 
an attachment, but of a séquestration, which, by the ancient 
practice of the court of chancery in England, issued, as of 
course, upon the failure of the défendent to comply with the 
decree, (Daniell, 1047-10485) and the process of séquestra- 
tion is stili in use in England, Id. 1042. We hâve also seen 
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that the court wilî now, wliere a . Bequq8,tration bas been 
ordered to enforce a decree for the paymènt of money, order 
the eequestrators to apply what they hâve received, by virtue 
of the séquestration, in satisfaction of the decree. When, there- 
fore, the aid of equity was invoked in behalf of an unsatisfied 
judgment créditer, and it was settled that ail bis property, 
choses in action, debts due bim, etc., could be reached, the 
order for the appointment of a receiver, and for the compul- 
sory assignment to him by the défendant of ail his property, 
was in entire accordance with the ancient usages of the court 
of chancery, when compelling obédience to its own decree. 

The counsel for the défendant insists with much earnest- 
ness that the bill under considération is identical with an 
ordinary creditor's bill, and is to be treated precisely as if 
brougbt in aid of an unsatisfied judgment ai law. But in 
such case chancery bas no jurisdiction of the original demand. 
It can only interpose after the demand bas been established 
at law, and after it bas been shown by the return of an exécu- 
tion unsatisfied that the complainant is remediless at law. 
But in the case at bar the original suit was of equity cogni- 
zance. The decree was obtained in this court ; and perhaps a 
writ of séquestration might bave issued at once upon the failure 
of the défendant to comply with the decree, as it certainly 
could bave done if the decree had been for the spécifie per- 
fermance of some act. Equity rule 8, Bup. Ct. However 
this may be, no doubt can, I think, be entertained as to the 
power of the court to arrest and baffle the défendant, who 
bas already been adjudged guilty of a flagrant fraud in his 
attempt to consummate it and secure its fruits, in avowed 
défiance and contempt of the court. 

Says Mr. Chancellor Walworth : "Where such a fraud bas 
been actually committed by a debtor, where be bas inten- 
tionally placed or even left that property, which ought to hâve 
been devoted to the payment of his bonest debts, in the banda 
of a tbird person, with a view to évadé the justice of the law, 
and this court, by its ordinary course of proceedings, can 
reacb such property without doing injustice to any, it does 
not deserve the name of a court of equity if it bas not juris- 
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diction to afford relief to the injured créditer." Wend v. 
Pierce,:9 Cow. 724. Still less would it deserve that name if 
it should refuse that relief in the only form in which it can 
be effectuai — viz., by injunction and order for a receiver — on 
the ground that the défendant has so far carried ont his 
threat to secrète and make way with his property that the 
complainant is unable to find it or describe it in his bill. 

If this court refuses to interpose until, by bill of discovery or 
proceedings supplementary to exécution, the creditor is able 
to specify and describe the character of the property, it, in 
effect, invites the défendant to frustrate its decree, by send- 
ing the property or its proceeds out of the jurisdiction, or by 
conveying it to innocent or pretended innocent purchasers, 
or othérwise disposing of it in such a way as to place it beyond 
the reach of the court. 

Motion denied. 



Hatgh and another v. The "^AiiAMET Bbjpqb Co. 
■'■'■" (Circuit Court, î>. Oreson. April 21, 1881.) ■' 

1. JHJTJNCTIOIÎ. 

À preliminary injunctîon gïanted to restrain the etection "of a 

■ bridge across tiiie Wallamet river, at PortlaDd, bontrary to' the act of 

, congress (11 St. 383) declaring the navigable waters of the state free 

and common highways, at the suit of a riparian owner injured thereby. 

2. Obsthuction to Navigation. 

Where congreês has declared a navigable river to be a common 
highway, the state cannot authorize an obstruction theréin, and any- 
thing which materially interfères with or limita the navigability 
thereof , considering the use which it is or may be subject to, is an 
obstruction and a violation of such act of congress, which the United 
States circuit court has jurisdiction, under the judiciary act of 1875, 
(18 St. 470,) to prevent or abate by injunction. 

In Equity. Application for preliminary injunction, 
Hugh T. Bingham, Edward Bingham, and E. C. Bronaugh, 

for plaintiffs. 

H. Y. Thompson, W. Lair Hill, and Byron B. Bellinger, for 

défendant. 
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Dbady, D. J. This application was first heard before me 
BÎtting in this court alone, and on April 6th I delivered 
an opinion thereon, to the effect that the bridge where 
and as it was being constmcted by the défendant was a 
serions obstruction to the navigation of the Wallamet river, 
contrary to the act of congress of February 14, 1859, (11 St. 
383,) admitting the state into the Union, which déclares that 
ail the navigable waters of the state "shall be common high- 
ways and forever free" to ail the citizens of the United States ; 
and that this court, under section 1 of the act of March 3, 
1875, (18 St. 470,) givîng it jurisdiction of a suit arising 
under an act of congress, bas authority to restrain parties 
from violatrng said act by obstructing the navigation of any 
of said waters at the suit of any orie injured thereby.* But, 
considering the importance of the matter tb the défendant, I 
did not then direct the injunction to issue, but continued thé 
application for further hearing, upbn the same and: Mich iàd- 
ditional évidence as the parties might ptoduce,>"wheii':the 
circuit judge, Mr. Justice Sa'wyer, should i be présent, aiald 
restrained- the défendant, as prayed in the bill, in themean- 
time. That hearing bas been had, and theoonclusion reached 
by his honOr^ t|ie circuit judgé, will now be announced by him. 
As preliîninary tHereto, I merely wish to sayfor mysë'lf that 
the furtbôr 'thorough investigation of this quieistion, and abie 
argument of the case pro and- con, bas only deepened my 
conviction that the proposeâ bridge is and will be a nuisance 
and serions impediment to the navigation of this rlvér. ■ ■ 

The law of the case upon which the contention mainly 
turned upon the first hearing is now admitted by the défend- 
ant to be correctly statéd in the opinion then delivered by 
myself. 

The only remaining question for considération is, will 
the érection of this bridge seriously impair or affect the 
navigability of the river ? If it appears probable that it will, 
the défendant ought not to be allowed to proceed further in 
the commission of the wrong. It bas been well said, by some 
ficientific authority upon this subject, that any bridge is a 

*See ante, 326. 
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serious obstruction to the navigation of a river whioh can Le 
essentially improved. Upon the évidence,, and in the very 
nature of things, there esin be no doubt that this bridge, 
where and as it is being constructed, is a serious obstruction 
to the navigation of the river. It will absolutely obstruct the 
navigation of the river, exeept for the space of 100 feet on 
either side of the pivot pier, and thèse openings are altogether 
top narrow to admit the safe and convenient passage of the 
sea-going vessels that come to this port, or even the larger 
class of river-boats, exeept . in favorable conditions of wind 
and water. Indeed, the f urther investigation of this matter 
makes it appear very probable to my mind that no bridge, 
unless it be a suspension one, can be constructed over the 
river at this point without being a serious obstruction to its 
navigability, and impairing its usefulness as a common high- 
wày for the citizens of the United States. 

The Wallamet river in front of Portland is not only a nav- 
igable stream'with a sbip channel: it is also a sea-port, — 
tbe harbor, as I hâve before said, of "the emporium and 
ûnancial center of the northwest," — and to ail appearance is 
destined to be second to no city in importance on the Pacific 
coast save one. Probably nine-tenths of the exports produced 
west of the Bocky mountains and north of the forty-second 
parallel aregathered hère for aaleand shipmentabroad upon 
sea-going vessels of, in some cases, 3,000 tons burden. Every 
bushel of grain grown for expoiît over this vast région, and 
particnlarly in the great, Wallamet vaUey, feels the cost of 
storage and dockage at this port, and anything whieh limita 
or restricts the capacity or convenience of its harbor works a 
direct injury to the great body of the producers throughout 
the country. Therefore it is that the convenience of the com- 
paratively small population immediately east of Portland, or 
even in Portland, is not alone to be considered in this matter. 
The river is the navigable water of the people of the United 
States, aftd the harbor is for the free use of ail the people whose 
exports and imports freight the vessels that fréquent it from ail 
parts of the worid. At this point, on the west bank of the river, 
the ox teams of the Wallamet valley first met tho sea-going ves- 
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sel, and the tra'ffio between them was thé beginiiing of Ore- 
gpn's commerce. ; Out of this commerce grew the town of 
Portland. But destroy or materially restrict or impede the 
free use of this harbor, or the approaches tb it, and so far 
you destroy the town and injure the commerce of the eountry. 
The injunction, ought to be allowed. 

SAwyER, G. J. I hâve very little to add to what the dis- 
trict judge has said. I fully concur with him in the conclu- 
sions that he has reached. It is very clear that, under the 
admitted law of the case, the act àdmitting tlie state into the 
union which provides that the navigable waters of the state ' 
shall be free and common highways; and in view of the 
décision of the suprême court in the Whéeling Bridge Case, 13 
How. 518, in which it was held, under a similar act, thàt 
any obstruction to the navigation of the Ohio river was un- 
lawful, except by the consent of congress; and the judiciary 
act of March 3, 1875, giving this court jurisdiction of a èuit 
arising out of an act of congress,T— that this court bas authority 
to restrain the défendant from placing any structure in thia . 
river which will obstruct its navigation. 

The only remaining question, then, îs whether the bridge 
now being constructed by the défendant will be such an ob- 
struction. To my mind the testimony clearly indicates that 
the bridge is and will be an unlawful obstruction to naviga- 
tion. And I thinli this must be apparent to every person 
familiar with the subject, or even of gênerai intelligence. If it 
is at ail a material obstruction, it cornes within the inhibition 
of the statute, and is unlawful. It was argued by counsel 
for the défendant that the commerce of the country is not ail 
carried on up and down or upon the river, and that the corn- ' 
merce and convenience of the people which cross it must be 
taken into considération in determining the propriety of' 
bridging it. It may be of importance to the cities uptoh' 
either bank of the river that they should bave communica- 
tion by means of a bridge; but thèse are considérations to be 
addïessed to another tribunal than this. court. They should 
be addressed to congress, where, upon an application for per- 
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mission to bridge the river, thèse conflicting interests can be 
considered and adjusted as may be thought best for the pub- 
lie good, 

But this court must simply ascertain whether the bridge 
■will be a material obstruction to the navigation of the river. 
It eannot balance thèse conflicting interests and détermine 
that the one will be more benefited by the bridge than the 
other will be injured thereby. Its power is confined to the 
détermination of the question whether it will be a material 
obstruction to navigation or not. 

In the Wheeling Bridge Case the obstruction caused by the 
bridge, as compared with the benefit, was exceedingly small, 
That suit was commenced in 1849, when the commerce on 
the Ohio was more limited than now, and the bridge was a 
Connecting link in a great public highway by rail and other- 
wise. The référée reported that, of ail the steam-boats then 
running on the river, only nine were prevented from passing 
the bridge on account of the great height — from 63|- to 80 
feet — of their "chimneys," andtheyfor only a f ew days in the 
year. And although thèse chimneys might hâve been short- 
ened or lowered, when passing the bridge, by means of 
hinges, and although the bénelit resulting to navigation in 
the increased draft given by such tall chimneys must hâve 
been small in comparison to the benefit to commerce result- 
ing from the bridge, yet the latter was determined to be a 
violation of the act of congress deelaring the navigation of 
the river "free and common to the citizens of the United 
States," and the court ordered it abated as a nuisance. As 
I said during the hearing, it appears from the évidence that 
the draw is too narrow to admit the passage of the larger 
vessels that come hère, and on that account the bridge is an 
obstruction to navigation ; and I am satisfied that the f urther 
investigation of the subject will make this more apparent. 
But I am also satisfied that this bridge, whatever the width 
of the draw, will be an obstruction if ereoted in the midst of 
this harbor. 

In the course of the argument the question was asked of 
counsel : Would not even thèse piers, without a bridge upon 
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them, standing where they are, be regarded as a nuisance 
and hâve to be removed? Now, the fact that you put a 
bridge upon them does not render them any the less an ob- 
struction, but more so. Located, as it is, right in the midst 
of the harbor, where vessels are required to move constantly 
from place to place, without a passage, except at the single 
point of this draw, the bridge will be a serions obstruction to 
navigation in the harbor even if the draw was sufficient for 
the passage of vessels up and down the stream. The act of 
congress does not limit the free navigation of the river to a 
particular part or channel, but it déclares the whole river a 
free and common highway to the fuU extent of its capability 
of navigation. A bridge may not be a material obstruction 
to the navigation of a river, if erected at a point where ves- 
sels simply pass up and down the channel on their way to 
and from a port. But, in the case of a harbor like this, the 
location, surroundings, and circumstances must be considered, 
and they may require that no part of it be obstructed or 
closed to navigation. In this view of the matter I think that 
any bridge in this harbor would necessarily be such an ob- 
struction to its navigation as to require the consent of con- 
gress to justify it. 

This place is a commercial eenter — the second port ip im- 
portance on the Pacific coast — mainly because océan vessels 
of a large size can come to its docks. Therefore it is a 
serious question whether the people of Portland or the state 
of Oregon can afford to allow a bridge to be built in the midst 
of this harbor, at a point where ships must congregate, and 
thereby create such an obstruction therein as may, and prob- 
ably will, turn the cominerce of the city in other channels. 
This harbor is not large, and when the shipping hère is much 
increased, as it doubtless will be with the growth of the coun- 
try and the place, there will be no room to spare in it. Ships 
often remain in the harbor of San Francisco three or four 
months waiting employment. But they could not afford to 
incur the expense of lying at the docks ail this time. They 
pay wharfage a few days, while at the docks discharging or 

taking in cargo, and ii! the mean time draw out into the 
v.6,no.8— .50 
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stream, where they can lay without expense. Ail the nav- 
igable waters of this harbor will be needed for the use and 
accommodation of shipping. In San Francisco, where a 
large portion of the shipping lies out in the stream, my recol- 
lection, from judicial investigation, is that a clear passage- 
way of 600 feet or yards — I think the latter — from the end 
of the "wharves is always kept open, and even then collisions 
often occur, as the records of the courts there will show. 

Ail thèse things are to be considered in determining 
whether it is good policy, even if congress could be brought 
to consent to it, to bisect this harbor with a bridge that 
would render it unnavigable along its line, except at a par- 
ticular point. But when we consider the commerce of the 
city, the size of the harbor, and the character of the vessels 
that corne to the port, we think the érection of this bridge 
will prove a great obstruction to the navigation of the river, 
both on accoant of the insufficiency of the draw, and, gener- 
ally considered, as a bridge, and therefore be injurious to the 
plaintiffs; and, so considering, we feel bound to grant this 
injunction. 

Objection bas been made that the plaintiffs hâve been 
guilty of delay in applying for this preliminary injunction. 
There are cases in which suoh an objection bas force, but it 
does not apply hère. This is a matter in which a large num- 
ber of people are interested, and usually what is everybody's 
business is nobody's business. It is a large task for any one 
man to undertake to conduct a litigation against a large Com- 
pany, and it is one he #ould not undertake unless he was 
compeUed to. It is alleged in the bill, and the évidence 
shows, that the plaintiffs hâve actually been compelled to sue, 
because the owners of vessels hâve refused to take them to 
their wharves on account of the danger of passing this con- 
struction, even in its présent condition, when there is some- 
thing more than the mère draw to go through ; and they may 
not bave been aware of the extent that the bridge would 
prove an obstruction, until it was so developed and shown. 
The bill was filed in January, and I think there bas been no 
gfeat delay, the circumstances considered. 
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Another satisfactory answer to this objection is the fact 
that, upon the évidence now in the case, or that is ever likely 
to be, and the knowledge wfiich is open to every one, that in 
ail probability this injunction must be finally sustained. If 
the injunction is not now issued, and the défendant is allowed 
to go on and finish the bridge before the final détermination 
of this suit, it would then hâve to be removed, if the court so 
adjudged, as it probably would, unless congress, in the mean 
time, should see fit to authorize it, as it did the Wheeling 
bridge, which, considering the character of the obstructionj is 
not at ail probable. 

The amount of the bond to be given by the plaintiffs I will 
leave to be settled before the district judge. 

Dbady, D. J. For the convenience of parties, I now say 
that I think the bond ought to be given in a sum not exceed- 
ing $25,000, and that, unless cause is shown to the contrary, 
the order of the court will be that the injunction issue upon 
the plaintiffs giving bond in that sum, with sufficient sureties, 
to be executed before and to the approval' of tbe master of 
this court, Mr. William B. Gilbert. 



Faboo V. Thb Louisvillb, New Albant & Chicaok) By. Co. 

(Oireuit Court, JD. Indiana. May 3, 1881.) 

1. Joint-Stock Comipamt — Citizenship — Suit in Name op Président. 
A New York joint-stock Company possessing the riglit, by the law 
under which it was organissed, to sue and be sued in the name of its 
président or treasurer, is a citizen of the state of New York in th© 
same sensé that corporations are citizens of the states under wliose 
laws they are organized ; and such joint-stock company may, by the 
comity of states, sue and be sued in the name of such offlcer in the 
fédéral courts as a citizen of New York, even though shareholders of 
such joint-stock company are citizens of the same state as the adverse 
party to the suit. 

2 Same — Cobporate Fbakchiseb. 

In determining what such joint-stock companîes are, regard is to be 
had to their essential attributes rather than to any mère name by 
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which they may te known. If the essential franchises of a corpora- 
tion are conferred upon a joint-stock company, it is none the iess s 
corporation because the statute calls it something else, or even désig- 
nâtes it as an " unincorporated association." 

3. Bamb— Fedebal JrrKisDiCTioN. 

The reasons which induced the suprême court to hold that, for the 
purposes of fédéral jurisdiction, corporations are to be regarded as 
citizens of the states whose créatures they are, call with equal force 
for a similar ruling as to joint-stock companies organized under the 
laws of New York. 

In Equity. Motion to Dismiss Suit for Want of Jurisdiction. 

Isaac Caldwell and E. F. Trabue, for respondent, cited the 
following authorities : The American Express Company, not 
being a corporation, cannot sue as one in its corporate name 
or by its président. Louisville, etc., R. Co. v. Letson, 2 How. 
497; Marshall v. B. é 0. R. Co. 16 How. 314; 0. é M. R. 
Co. V. Whecler, 1 Black, 286. Ail shareholders must there- 
fore be citizens of other states than Indiana. Hope Ins. Co, 
Y. Boardman, 6 Cranch, 57; Bank of U. S. v. Deveanx, Id. 
85 ; Breithaupt v. Bank of Georgia, 1 Pet. 238 ; Bank of Gwm- 
berland v. Willis, 3 Sumn. 472; North River Co. v. Hoffmkn, 

5 John. Ch. 300; Bank of Vicksburg v. Slocum, 14 Pet. 60; 
Whitney v.Mayo, 15 111. 254; Baldwin v. Lawrence, 2 Simon 

6 Stuart, 18; Leigh v. Thomas, 2 Vesey, Sr. 312; Strowbridge 
V. Curtis, 3 Cranch, 257; Cameron v. McRoberts, 3 Wheat. 
591. The président of such a, joint-stock company is prae- 
tically a corporation sole for the purpose of suing and being 
sued. Life Ass'n of America v. Rundle, (U. S. Suprême Court, 
1881,) 12 Cent. Law J. 130; 13 Chic. Leg. N. 185; Reddish 
V. Pinnock, 10 Exch. 220; Chapman v. Milvain, 5 Exch. 61; 
Hybart v. Parker, 93 B. C. L. 212; Westcott v. Fargo, 61 N. 
Y. 547; Overseers v. Sears, 22 Pick. 125; Liverpool, etc., Ins. 
Co. Y. Massachusetts, 10 Wall. 566. 

Sherman S. Roger s and A. W. Hendricks, for complainant, 
cited the following authorities : There is no want of juris- 
à jtion unless the Indiana shareholders are indispensable 
parties. West v. Randall, 2 Mason, 196; Payne v. Hook, 7 
Wall 431 ; Hôtel Co. v. Wade, 97 U. S. 13-21 ; Story's Eq. 
FI §§ 72-100; H&rn v. Lockhart, 17 Wall. 570; Shields y. 
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Burrow, 17 How. 130. It would be a déniai of justice to 
require ail the shareholders to be made parties, Hichens v. 
Congreve, i Eussell, 562; Walworth v. Holt, i Mylne & Craig» 
619 ; Riehardson v. Hastings, 7 Beav. 323, 11 Beav. 17. As to 
the character of joint-stock corporations. Waterbury v. Mer- 
citants' Union Ex. Go. 50 Barb. 168. The American Express 
Company, notwithstanding the résidences of its shareholders, 
is, for the pui-pose of fédéral jurisdiction, a citizen of New 
York. Fargo v. McVicker, 56 Barb. 438-443. The bill must 
show that ail shareholders are citizens of other states than 
Indiana. Anderson v. Jackson, 2 Paine, 426; Keeley v. 
Harding, 5 Blatchf. 502; Wood \. Mann, 1 Sumn. 680; 
Birighamy. Cahot, 3 Dallas, 382; Turner y. Enville, 4 Dallas, 
7 ; BobyshaU v. Oppenheimer, 4 Wash. 4^3 ; Pomeroy on Eeme- 
dîes, etc., § 392. A circuit court is of limited jurisdiction, 
an4 a cause will be presumed to be without its jurisdiction 
unless the contrary appear from the record. Turner v. Bank 
of North America, 4 Dali. 11. 

Gbesham, D. J. This is a suit in equity brought by Will- 
iam G. Fargo, a citizen of the state of New York, individually, 
and as président of the American Express Company, against 
the Louisville, New Albany & Chicago Eailway Company 
for an injunction and other relief. The grounds of jurisdic-. 
tion assigned in the biU aire — (1) That the right of the 
American Express Company to sue and be sued in the name 
of its président is a franchise conferred upon it by thg légis- 
lature of New York, which, by comity, foUows it into other 
states where it is permitted to do business; also, that the 
président is a natural person.and a citizen of the state of 
New York, and the défendant is a citizen of the state of In- 
diana. (2) That if it be held that the complainant, as such 
président, is not entitled to maintain the suit under the laws 
of New York, then he brings the suit, not only in his own 
name and behalf individually as a shareholder in the Com- 
pany, but also in behalf of such of the other numerous share- 
holders not citizens of the state of Indiana as shall corne in 
and be made parties to the suit, and share in the expense 
thereof. 
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The defendant's objections to the jurisdiction of the court 
are that the American Express Company is not a corporation, 
but a mère voluntary association, with no existence as an 
entity separate from the existence of its membera; that, not 
being a citizen in the sensé in which a corporation is, it can 
sue only with the names of ail its associâtes, who, upon the 
face of the bill, must appear to be citizens of states other 
than the state of Indiana; that the New York Statutes, which, 
it is claimed, authorized this suit to be brought in its présent 
form, permit the président to sue only when ail the stockhold- 
ers can sué, and that ail the stockholders of this company 
eould not sue, because they are ail of the same class, s,nd 
some of them are citizens of the same state as the défendant; 
that the laws of New York, which confer upon this company 
certain corporate franchises, bave no extraterritorial effect, 
and that the jurisdiction of this court is not of comity, but of 
constitutional right. The judicial power of the United States 
is extended by the constitution to "controversies between cit- 
izens of différent states," and by the judiciaryact jurisdiction 
is conferred upon the circtiit courts of the United States 
when "the suit is between a citizen of thé state where the 
suit 18 brought and a citizen of another state." It is now 
settled that for the purposes of fédéral jurisdiction corpora- 
tions are regarded as citizens of the states where they are 
created, and no avermént as to the citizenship of the mem- 
bers elsè*here will be permitted. 

Is the American Express Company, which is a joint-stock 
company, organized under the laws of New York, a citizen 
in the same sensé and for the same purpose ? In chapter 258 
of tlie laws of 1849 of the state of New York, and in subsé- 
quent amendatory acts, joint-stock companies may sue and be 
sued in the name of the président and treasurer when the 
nature of the cause of action is such that the suit might be 
maintained by or against ail the shareholders. Such com- 
panies are enddtred with perpétuai succession, dissolution not 
resulting from changes in membership produced by death or 
otherwise. A pending suit by or against the président or 
treasurer of the company is not abated by the death, resigna- 
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tion, or removal of such officers ; and a judgment against the 
président or treasurer, as such, is not a lien upon their indi- 
vidual property, but exécution is levied upon the property of 
the Company only, the shareholders being liable individually 
after an ineffectuai effort to thus coUect the debt from the 
Company. Thèse are privilèges that are not enjoyed by nat- 
ural persons or partnerships. While thèse oompanies hâve 
no common seal, it is difficult, in other respects, to distin- 
guish them from corporations. They are organi&ed under 
gênerai laws very much as incorporations are now usually or- 
ganized. Their stock is divided up into sbares and eold on 
the stock boards, just as the stock of corporations is divided 
up and sold. 

Corporations are artificial persons — idéal créatures of the 
state — and so are New York joint-stock companies. It is of 
no conséquence that in the statutes under which thèse com- 
panies are organized they are called "unincorporated associ- 
ations." In determining -what such institutions really are, 
regard is to be had to their essential attributes rather than to 
any mère name by which they may be known. , If the essen- 
tial franchises of a corporation are conferred upon a., joint- 
stock Company, it is none the less a corporatiop for being 
called something else. Section 3, art. 8, of the constitution 
of New York déclares that "the term corporation, as used in 
this article, shall be construed to include associations and 
joint-stock companies, ha ving any of the powers and privi- 
lèges of corporations not possessed by individuals or part- 
nerships, and ail corporations shall hâve the right to sue, ^nd 
shall be subject to being sued, in ail courts in like cases as 
natural persons." It is urged, however, by counsel for the 
défendant that the statute which confers the right upon thèse 
companies to sue and be sued in the name of the président 
or treasurer relates to the remedy only, and that it <jan ha,ve 
no extraterritorial effect. 

Expérience demonstrated the usefulness of thèse institu- 
tions in carrying on trade and business, and convenience 
required that they should be allowed to sue and be subject to 
suit in the name of an individual who should repreèent the 
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companies as distinct from the individuals composing tbem. 
The right of such companies to sue, and of others, including 
their own shareholders, to sue them, could not be acquired by 
agreement between the associâtes. In England, by an aet 
of parliament, a public officer is designated to represent the 
individuals composing joint-stock companies in the courts, 
both as plaintiff and défendant, and a judgment taken against 
him, in his représentative capacity, binds only the prôperty 
of the Company. In New York, where the same necessity 
wàs felt for a représentative of joint-stock companies in liti- 
gation both by and with them, the législature provided that 
suits might be brought by and against such companies in tho 
name of the président or treaaurer. Aside from considéra- 
tions of convenience, it would be a practical déniai of justice 
to hold that such organizations, representing as they do large 
interests, with numerous and ever-changing shareholders, can 
sue and be sued only in the names of ail their associâtes, as 
in the case of partnerships. It is only by comity that a cor- 
poration which has been created by one state is permitted to 
carry on its business in other states, and there sue in its 
corporate name; and it is not easy to assign a reason why tho 
same rule of comity should not apply in favor of joint-stock 
companies, which in character are not unlike corporations. 
In 1855 the législature of Indiana passed an act (1 Davis, 
466) relating to express companies. At that time, and evei- 
since, the express business in this state has been done by for- 
eign companies organized as this company was. By this act 
it is declared that ail such companies, (and elearly foreigii 
companies are contemplated,) before entering upon business 
in any county in this state, shall file in the clerk's office of 
that county a statement of their membership, the amount ol 
capital invested in their business, and an agreement that 
service of process upon any agent of the company shall b; 
deemed good service on the company. Hère was a recogni 
tien by the state of the existence of express companies like 
the American, with ail the privilèges which they enjoyed 
where organized, one of which was the right to sue in a rep- 
résentative or common name. 
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The législature of Massachusetts passed a statute which 
imposed upon each are, marine, and fire and marine insur- 
ance company, incorporated or associated under the laws of 
any government or state other thaa one of the United States, 
a tax of 4 per cent, upon ail premiuma charged or received 
on contracts made in that state for insurance of property. 
With this statute in force, the state of Massachusetts filpd a 
bill in its suprême judicial court against the Liverpool & 
London Life & Pire Insurance Company to coUect a tax of 4 
per cent, on its premiums upon contracts made in Massachu- 
setts, and to restrain the company from doing further. busi- 
ness until the tax was paid. Payment of the tax was resisted 
on the ground that the défendant was an association pf nat- 
ural persons, under certain deeds of settlement and especial 
acts of parliament, and not a corporation. In thèse acts 
of parliament, conferring privilèges on the company, it was 
declared not to be the intention to make it a corpora- 
tion. The suprême court of Massachusetts gave a decree 
against the company. In afiBrming the case on appeal the 
suprême court of the United States held (10 Wallace, 566) 
that, as the law of corporations is understood in this country, 
the Liverpool & London Life & Pire Insurance Company was 
exercising corporate franchises in Massachusetts, and that it 
was liable as a corporation to pay the tax under the statute 
of that state. 

In the case of Westcott v. Fargo, 61 N. T. 542, it was held 
that under section 3, art. 8, of the constitution of New York, 
and under the législation of that state, already alluded to, 
the président of the American Express Company was to be 
deemed a corporation sole for the purpose of suing and being 
sued in the courts of that state. The reasons which induced 
the suprême court to hold that, for the purposes of fédéral 
jurisdiction, corporations are to be regarded as citizens of 
the states whose créatures they are, call with equal force for 
a similar ruling in favor of joint-stock companies which are 
organized under the laws of New York. It is no less conven- 
ient for the public than it is for thèse companies that they 
should be allowed to sue and be sued in the name of the presi- 
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dent or treasurer. If they are not allowed the privilège of 
thus suing they cànnot be thus sued. The American Express 
Company bas a capital stock of $18,000,000, witb more than 
3,000 sharebolders. Its right to sue and its liability to suit 
in the name of its président or treasurer is a franchise con- 
ferred upon it by thé laws of New York, which by comity 
should and does foUow it into other states, and William G. 
Parço, who brings the suit as président, is a citizen of New 
York, and the défendant is an Indiana corporation and a 
citizen of that state. 

For thèse reasons I thînk the suit is properly brought, and, 
without deciding other questions which were argued by coun- 
sel, the motion to dismies for want of junsdiction is over- 
ruled. 



Chapin V. Walkes and others. 
{Circuit Court, D. Arkansas. , 1881.) 

1. Affibmativb Rbuef ra Eqtjity— Gross-Bill. 

Any affirmative relief sought bya defendapt in an equity suit miist 
be by cross-bill,and can never be granted upon thefacts stated in the 
answer. 

2. Bill to Foreclose Mobtgage— Mûrtgageb's Title Cannot bk 

Qtjebtiokbd. 

According to the practice which prevails in the fédéral courts ia a 
suit to foreclose a mortgage, the mortgagee's title cannot be ques- 
tioned ; it must be investigated at law. 

3. Statbmekt of Case^Deceeb. 

The answer of a respondent to a bill in equity to foreclose a mort- 
gage denied the complainant's title, set up an adverse title as mort- 
gagee.and prayed that complainant's mortgage be declared void.and 
that the respondent's lien be declared a first and prior lien on said 
land. Hdd, that the title of complainant could not be questioned in 
the proceedinga to foreclose, but the decree in this case would be 
itiodified so as to provide that the decree and sale thereunder should 
be without préjudice to respondent's right to coutest the title to the 
laud lu question by au action at law. 

Tn Eqnity. 
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Tbis is a bill in equity to foreclose a mortgage executed by 
respondent Dempsey R. Walker to John C. Burrage, con- 
veying certain réal estate to secure the payment of a promis- 
sory note. The bill allèges default in the payment of said 
note ; that complainant is the holder and owner of the same, 
and entitled to foreclosure; and that the other respond- 
ents, including A. A. Brockway, bave, or prétend to bave, 
some claim to or interest in or lien upon Baid mortgaged 
premises; but that said claim, interest, or lien is subsé- 
quent and subordinate to the lien of complainant. The 
Answer of respondent Brockway allèges that "on the tbirteenth 
day of January, 1876, tbe date of complainant's mortgage, as 
set out in his bill, the said property described in bis said 
mortgage as [describing it] was owned by and the title was 
in tbe government of the United States, and that tbe same 
■was then, and fora long time afterwards, a partof the public 
lands of the United States; and that neither at tbe date of 
the said mortgage, nor at any time since, bas tbe said Demp- 
sey R. Walker, the mortgagor, had any title or interest in said 
real estate, and that neither the complainant nor his assigner 
took any interest in or lien on said real estate by virtue of 
the said mortgage set out in complainant's bill." It ië further 
alleged that on the twenty-sixth day of March, 1877, one 
Nicbola s Walker enteredthe landin controversy, andreceived 
a patent tberefor from the United States, and that he after- 
wards executed to the said respondent Brockway a mortgage 
upon tbe same, which be still holds unsatisfied. The prayer 
of the answer is that complainant's mortgage may be declared 
Toid and held for naugbt, and that respondent's lien be de- 
clared a first and prior lien on said land. 

Brown é Campbell, for complainant. 

Webb é Glasse and T. C. Corey, for respondent Brockway. 

McCraby, c. J. There are several objections to granting 
i,he relief sought by the respondent. 

1. In tbe first place, if he were entitled in tbis case to that 
relief, it would be necessary for him to seek it by a cross-bill. 
It is well settled that any affirmative relief sought by a de- 
fendant in an equity suit must be by cross-bill, and can never 
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be granted upon the facts stated in the answer. Story's 
Equity Pleading, (Eedfield's Ed. ) § 398a; McConnell y. Smith, 
23 lU. 611 ; Armstrong v. Pierson, 5 lowa 317. 

2. It is also well settled, that, according to tlie practice 
which prevails in the fédéral courts in a suit to foreclose a 
mortgage, the mortgagee's title cannot be questioned. The 
question oî title must be investigated at law. In a fore- 
closure proceeding the court will not inquire what interest the 
mortgagee has in the mortgaged premises. 2 Jones on Mort- 
gages, § 148.2 ; Bull v. Meloney, 27 Conn. 560 ; Palmer v. Mead, 
7 Conn. 149 ; Hill v. Meeker, 23 Conn. 592; Williams v. Rolnn- 
son, 16 Conn. 517; Dial t. Reynolds, 96 U. S. 340. 

In the last-named case the suprême court, per Swayne, J., 
say : "It is well settled that in a foreclosure proceeding the 
complainant cannot make a person, who claims adversely to 
both the mortgagor and mortgagee, a party, and litigate and 
settle his right in that case. Barbour, Parties in Equity, 493, 
and the cases there cited." 

In Hill V. Meeker, supra, it appeared that the title of the 
mortgagee to one of several tracts of land embraced in the 
mortgage was denied. The case was exactly analogous to the 
one at bar, and the court held that the complainant could 
take the decree of foreclosure, leaving the parties at liberty 
to litigate the title in an action at law. 

The decree in this case will be modified so as to provide 
that said decree, and the sale thereunder, shall be without 
préjudice to the right of the respondent Brockway, by proper 
légal proceedings, to contest the légal title to the land de- 
Bcribed in the answer as claimed by him. 
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Walsh and others v. Memphis, Cabthage & Noethwkbteen 
E. Co. and others. 

{(»eu.it Court, E. D. Missouri. March 28, 1881.) 

1. JorNDER OF PaBTIES. 

A corpoiation is a necessary party défendant to a bill to enforce a 
judgment against it by compelling contribution frcm its stockholders. 

2. Samb. 

Ail the stockholders are also necessary parties in such a suit, if they 
apply to be taeard. 

3. JuBisDicTioN— When Shit IS NoT Wholly Betwkkn CmZENS OF 

Différent States. 

If A. and C. are citizens of the same state, and B., C, and D. are 
citizens of difEerent states, a suit in which A. and B. are plaintifEs and 
C. and D. défendants, and in \«hich they are ail necessary parties, is 
not one over which a United States court will take jurisdiction, on 
the ground that the controversy is "between citizens of différent 
States." To give a United States court jurisdiction on that ground the 
controversy must be wholly between citizens of différent states. 

In Equity. Motion to Kemand. 

This was a suit in equity to enforce certain Judgraents 
against the Memphis, Carthage & Northwestern Eailroad 
Company, by compelling contribution* from holders of unpaid 
stock, and for other purposes. It was originally commenoed 
in the circuit court of the city of St. Louis, in the state of 
Missouri, by George W. Walsh, Union Savings Association, 
a corporation, William Lee, Joseph Shippen, Edward Burges, 
James J. Marks, and Hiram Driggs, citizens of the state of 
Missouri, H. E. Beers, A. M. Jay, S. M. Sovern, S. Pitzer, 
J. P. Pitzer, and Alfred Palmer, citizens of the state of 
Kansas, against Joseph Seligman, James Seligman, Jesse 
Seligman, John A. Stewart, J. M. Brown, and James M. 
Hyde, citizens of the State of New York, Memphis, Carthage 
& Northwestern Eailroad Company, St. Louis & San Fran- 
cisco Eailroad Company, A. A. Talmage, C. W. Eogers, W. J. 
Tower, Ezra Miller, and James Baker, citizens of Missouri, 
and E. W. Wright, a citizen of Kansas. The pétition for 
removal was made by défendant Jesse Seligman alone, and 
set forth that he was a citizen of the state of New York ; that 
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the controversy was wholly between citizens of différent states; 
that the whole matter in controversy was as to the liability 
of the petitioner and his co-defendants, Joseph and James 
Seligman, and that the other défendants were only nominal 
parties. 

Motion was made to remand upon the following grounds, 
viz. : (1) Because only one of the défendants, Jesse Selig- 
man, petitioned for the removal, and because the suit was 
not one in which there could be a final détermination of the 
controversy, as far as concemed him, without the présence 
of the other défendants ; (2) because the controversy in the 
suit was partially between parties who are citizens of the 
state of Missouri, and not wholly between citizens of différent 
states, between whom it could be fully determined ; (3) be- 
cause the controversy was not wholly as to the liability of 
said Jesse, James, and Joseph Seligman, but involved ques- 
tions as to rights of property in which other défendants were 
interested. 

Joseph Shippen and John P. Ellis, for motion. 

Broadhead, Slayback é Hauessler, for petitioning de- 
fendant. 

MoCraby, C. J. The corporation défendant is a necessary 
party to a bill to enforce a judgment against it by compell- 
ing contribution from its stockholders. AU the stockholders 
are likewise necessary parties, if they apply to be heard, to 
the end that each may be assessed his équitable share only. 
Hence it is that in this case the controversy is not wholly 
between citizens of différent states, and cannot be finally de- 
termined as between them. 

Motion to remand sustained. 
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In re Eecbivershii' op Iowa & Minkesota Consteuction Co. 
(Ovreuit Court, D. Iowa. , ^^^^O,, 

1. Remotai. — Pétition of Isteevention Without Pbocebs INot a 
"Suit." 

Before a suit is pending in a state court, for the purposes of the re- 
môTal act, it must be a suit within the meaning of the state law, and 
the mère flling of a pétition of intervention, wîthout the issuing or 
service of notice or process of any kind, does not constitutç a »uit 
■ '^ithin the meaning of the lavr of Iowa. Section 2596, Code of layra, 
1873. 

Motion to Eemand. 

The Iowa & Minnesota Constraction Company is a corpo- 
ration existing nnder the laws of Iowa. On the second day of 
Febroary, 1876, one L. Schoonover filed his pétition in the 
circuit bourtof Jones county, Iowa, alleging that he had pre- 
viously, as trustée fôr Staey & Walworth, obtained judgment 
âgàinst said corporation for $3,759.57, which remains un- 
'paid; that the capital stock of said corporation was $100,- 
000, and had been subseribed by certain persons who were 
named, and that said capital stock had not been paid In to 
a greater estent than 20 per cent, of the amount subseribed. 
It was further alleged that said corporation was insolvent, 
and that the petitioner could find no property or assets to 
satisfy the aforesaid judgment. Thereupon the petitioner 
prayed to be appointed receiver of said corporation, with au- 
thority to take possession of the books and papers thereof, 
and to levy a sufficient assessment upon the atockholders to 
liquidate the liabilities of the company. By an order of the 
judge, indorsed upon the pétition, the same was set down 
for hearing on the first day of the March term, 1875, of the 
circuit court of Jones county, upon notice to be giver. to each 
stockholder and others interested by publication in a news- 
paper, and by mailing a copy to the reputed post-office ad- 
dress of each stockholder. There is due proof of the publi- 
cation and mailing of notices as required by the order of the 
judge, and on the second day of March, no one appearing for 
the stockholders, default was entered against them, and a 
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decree entered appointing the said Schoonover as receiver and 
fixing his bond at |5,000. Afterwards several assessments 
upon the stockholders were ordered by the court or by the 
iudge in vacation for the payment of debts of the company, 
and severaL reports were made by the receiver and passed 
upon by the court, from some of which it appears that he 
nad instituted suit against several of the stockholders, includ- 
ing P. E. Hinckley, A. B. Cox, J. Jamison, and George Boone. 
Thèse proceedings were carried on in the Jones county circuit 
court, without any appearance on the part of the stockholders, 
until the third of November, 1879, when George Boone, John 
M. Whittaker, and Francis E. Hinckley filed their intervening 
pétition, herein alleging that tiiey are stockholders ; that cer- 
tain claims against the company are fraudulent; denying no- 
tice of the proceedings ; besidee numerous other allégations 
which need not be repeated hère. By said pétition they pray 
an accounting, and that the order for assessment upon the 
capital stock be set aside, as well as the order appointing 
Schoonover as receiver. Upon the fQing of this intervening 
.pétition in vacation, and without notice to any one other 
thaii that which is afforded by the filing of the same, a péti- 
tion and bond in this form were filed in the clerk's office of 
the state court for the removal of the cause to this court. 
The receiver now appears hère and moves to remand. 

Miller de Godfrey, for motion. 

Geo. W. Kretzinger, contra. 

MoCbaey C. J. As the case stood prier to the filing of the 
1 etition of intervention, which is in substance a bill of review, 
it was not removable under the act of March 3, 1875, because 
the time for removal had passed. The case had been pend- 
ing in the state court over three years. The statute requirea 
fbat the pétition for removal shall be filed "before or at the 
time at which said cause could be first tried, and before the 
trial thereof .," Section 3, act of March 3, 1875. If the cause 
is removable it must be upon the ground that the pétition of 
intervention, or bill of review above named, is a suit within 
the meaning of the act. The language of the law is "that any 
suit of a civil nature, at law or in eçLuity, now pending or hère- 
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after brought in any state court," etc., may beremoved. The 
Bole question hère is whetber the mère filing of a pétition under 
tbe state practice in a court of the state, without the issuing 
or service of notice or process of any kind, constitutes a suit 
within the meaning of the act. I am clearly of the opinion 
that it does not. Upon gênerai prineiples I should say with- 
out hésitation that process is essential to the institution of a 
suit. In tbe very nature of the case it must be necessary to 
bring the party respondent into court before any step can be 
taken to change the forum, or for any other purpose affecting 
his right. 

The reasons for this rule are too manifest to require 
statement hère. But it is also clear that the "suit" must 
exiet in the state court according to the state law before it 
is a suit removable under the act of congress. It must be 
a suit in which a judgment or decree could be rendered in 
that court, or some action taken aflfecting the rights of par- 
ties. In other words, it must be a suit commenced in the 
state court within the meaning of the state law. How, then, 
are suits to be commenced under that law? By section 2599 
of the Code of lowa, 1873, it is provided that "actions in a 
court of record shall be commenced by serving the défendant 
with a notice, signed by the plaintiff or his attorney, inform- 
ing the défendant of the name of the plaintiff ; and that, on 
or before a date therein named, a pétition will be flled, " etc. 
The term "action," under the statute of lowa, is identical 
with the word "suit" in the act of congress. This step, or 
some other équivalent to it, must be taken before a suit is 
pending for the purposes of the removal act, unless, indeed, 
service be waived by a voluntary appearance. 

The motion to romand is sustained. 
y,6,no.8— 51 
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Babnbt and others ». Winona & St. Petbb E. Co. 

(Cvreuit Court, D. Minnesota. December 29, 1880.) 

1. Grabt op Land to thb Thebitobt of Minnesota to Aid in thk 
CiONSTBUCTION OF Railboads — Inbbmnitt Claïjbb— Act OF Habch 
3, 1857— Sélection of Indbmnity Lands— Act of Makch 3, 1866— 
AcT of Jitlt 13, 1866. 

. In Equity. 

MiiiiiEE, C. J. 1. I am of opinion that, by the true construc- 
tion of the act of congress of March 3, 1857, (11 St. at Large, 
195,) granting lands to the territory of Minnesota, the in- 
demnity clause was intended to include alternate sections 
■within the preseribed limit which had been sold by the United 
States or lost by pre-emption prior to the date of the grant, 
as well as such as might be sold between that time and the 
location of the road. And, without further comment on the 
cases of L., L. d G. R. t. U. S. 92 U. S. 733, and B. é M. 
B. R. Co. V. Same, 98 U. S. 339, I do not believe the court 
in those cases intended to establish a différent doctrine. 

2. I am of opinion that, in the sélection of thèse indem- 
nity lands, there is no restriction to coterminous sections of 
20 miles in length of the road except as that may hâve been 
affected by the short period between the passage of the act 
of March 3, 1865, which did appropriate the lands in place 
to the consktiction of coterminous road, and the passage of 
the act of July 13, 1866, which exempted from that rule 
lands selected in lieu of those déficient anywhere. If any of 
the lands now claimed were certified or patented to the Com- 
pany for work done during that period, they cannot be treated 
as patented in lieu of lands déficient in other sections of 10 
or 20 miles. 

I thiuk the other questions were settled by Judge Dillon, 
and Judge Nelson can settle a decree accordingly. 

Nelson, D. J. I concur. 
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United States v. Gillespie and another, Ëxecntors, eto. 

(Ovrcuit Court, D. New Jersey. April 22, 1881.) 

1. EquiTT Practice— Fedebal Coubts— Plba in Abatembnt. 

^ Under the rules of equity practice, matters in abatement may be 
pleaded in the fédéral courts, and need not be Bet up in the answer. 

2. Same— Defectivb Parties. 

Under such rules, however, the want of proper parties cannot be 
pleaded by the défendant, but such defect must be suggested ia the 
answer, as provided by the fifty-second equity ruie. — [Ed. 

In Equity. 

A. Q. Keasbey, for complainant. 

Gilchrist de Parker, for défendants. 

By the Coubt. This is an application to the court by the 
défendants, executors of Joseph L. Lewis, deceased, for leave 
to plead varions pleas. The matters specified in the notice, 
and sought tp he set up by pleas, merely suspend the right 
to sue, and are offered to defeat the particular proceeding 
instituted, rather than to relieve the défendants whoUy from 
the demand, and hence are defences in abatement and not in 
bar. Such matters are expressly excluded from the provisions 
of the thirty-ninth equity rule, and we perceive no valid reason 
why the défendants should not be allowed to plead them, if 
they prefer so to do, rather than set them up in their answer. 
The leave, however, does not apply to the alleged want of 
proper parties to the suit. The fifty-second equity rule makes 
provision for such a speedy disposition of ail suggestions in 
the answer in regard to defective parties that nothing is 
gained and no necessity exists for a plea. 

The défendants are allowed to plead ail matters in abate- 
ment, which, in the judgment of counsel, render the action 
prématuré under the provisions of the statutes pf the state of 
New Jersey. 
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Singer Manxjf'o Co. v. Hestee and others. 

{Circuit Court, W. B. Missouri, W. D. , 1881.J 

1. Sewing Machini! Agbnt's Bonds— Construction of Contempoea- 

NBOUB Writings. 

Where there is nothing in the bond or the contract of agency to 
show that the two instruments were to be taken as part of the same 
transaction, and both instruments can stand together and hâve full 
eflect, paroi proof cannot be introduced to limit the liabilities of the 
sureties in the bonds to transactions growing out of the agent's em- 
ployment under the particular contract alone. 

2. Relbasb of Bond by Agent. 

The expression of opinion by un agent of the plaintiffs that the exé- 
cution of a new agreement between the principal and agent, by which 
the character of the employment was changed, released the sureties, 
did not amount to a contract of release, in the absence of au^ a"thor- 
ity to make such a contract. 

Submitted upon Motion for New Trial. 

Action was brought upon a bond executed by défendants to 
plaintiff in the pénal sum of |2,000, dated the fifteenth of 
May, 1872, and conditioned as foUows: "The condition of 
the above obligation is such that if the above-bounden Joël 
Hester, Levi Oren, M. Saville, and Zimri Hester, their heirs, 
executors, or administrators, shall well and truly pay, or 
cause to be paid, every indebtedness or liability nowexisting, 
or which may hereafter in any manner exist, or be incurred, 
on the part of said Joël Hester to the said Singer Manufac- 
turing Company, whether such indebtedness or liability shall 
exist in the shape of book-accounts, notes, renewals, or ex- 
tension of notes or accounts, acceptances, indorsements, or 
otherwise, (hereby waiving presentments for payment, notice 
of non-payment, protest and notice of protest, and diligence 
upon ail notes now or hereafter indorsed, transferred, guar- 
antied, or assigned by the said Joël Hester to the said Singer 
Manufacturing Company,) then this obligation to be Yoid, 
but otherwise to remain in full force and efifect." 

The pétition allèges a breach of the condition of the bond, 
in that défendant Joël Hester did contract. certain debts to 
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plaintiff, which he failed to pay. The answer an4 amended 
answer allège that on the sixteenth day oi May, 1872, the 
plaintiff and défendant Joël Hester entered into a written 
agreement by which said Hester was appointed agent for 
plaintiff for the sale of sewing machines in and for the county 
of Holt, in the state of Missouri, said machines to be pur- 
chased of the company at Chicago, at a discount of 30 per cent, 
from Chicago retail priées, and to be paid for in notes payable 
not more than six months from their date ; that said agreement 
was the only considération for the exécution of the bond sued 
on, and was part of the same transaction. It is further 
alleged that on the first day of May, 1873, there was a settle- 
ment between the company and its said agent under the agree- 
ment aforesaid, and that said agreement was cancelled ; and 
on the said first day of May, 1873, a duly-authorized agent of 
said company made and entered into a new and différent agree- 
ment with Joël Hester, again appointing him agent for said 
company for said county, and by this second agreement the 
machines were to be consigned to the agent, and not sold 
to him, (as under the former agreement ;) that the second 
agreement greatly changed, altered, and increased the agent's 
duties, the terms of the payments and liabilities, without the 
consent of the sureties on said bond, whereby they were 
released. 

Thèse several agreements are set ont in fuU in the answer. 
To the original answer, which embodied the foregoing alléga- 
tions, a demurrer was interposed by plaintiff, and the same 
was sustained by the court. Therefore the défendant answered 
further as foUows : "And for further defence défendants say 
that on the first day of May, 1873, said plaintiff and said 
défendant Joël Hester entered into a new agreement with 
respect to the matters contained in the writing obligatory set 
out in plaintiff 's pétition, and that, in considération of said 
new agreement, and that défendant Joël Hester would exé- 
cute and enter into the same, the plaintiff agreed to and did 
release défendants from any further liability on said writing 
obligatory, and did then and there terminate and rescind the 
same; and défendants aver that no part of the indebtedness 



806 FEDERAL EEPOBTER. 

of said Joël Hester to plaintifE was contraoted before the said 
writin^ was resoinded. 

Upon this allegafion issue was joined, and, after the testi- 
mony'was ail in on both sides, the court instructed the jury 
to find for plaintiff. A motion is nowmade for a new trial 
upon the ground that the demurrer to the original answer 
was improperly sustained, and upon the further ground that 
the issue joined upon the amendment above quoted should 
hâve been left to the jury. This motion bas been eonsidered 
by the fuÙ bench, at the request of Judge Krekel, who pre- 
eided at the trial. 

BoUford é Williams and Mack J. Leaming, for plaintiff. 

L. H. Waters and James LimUrd, for défendants. 

MoCrart, C. J. 1. It is insisted that the bond sued on, 
and the original contract by which défendant Joël Hester 
was appointed as agent for plaintiff to sell sewing machines, 
were entered into at one and the same time, and are parts of 
the same transaction, and that therefore they should be 
construed together as constituting one contract, and it ia 
said that, being so construed, the liability of the obligors 
upon the bond should be limited to the transactions embraced 
within the contract. That the two instruments were in- 
tended to be and were parts of the same transaction, does 
not appear from anything contained in either. So far as we 
can gather from the contents of the papers themselves, they 
were separate, distinct, and indépendant. It is more than 
doubtful whether, in such a case, it can be shown by paroi 
that the parties intended anything more or less than appeara 
from the terms of the writing. If, however, it were com- 
pétent in this way to explain this writing, it certainly would be 
a violation of long-settled rules to admit paroi proof to add 
to or vary the terms of the written instrument, and this was in 
effect what was attempted. The bond binds the obligors "to 
pay, or cause to be paid, any and every indebtedness or lia- 
bility now existing, or which may hereafter in any manner 
exist, or be incurred, on the part of said Joël Hester to the 
said the Singer Manufacturing Company." Tho contract con- 
tains nv^tliing to the contrary of this. The effect is, there- 
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foré, to show by paroi that which is in contradiction of the 
bond, viz. : that it was to secure, not ail debts contracted by 
Hester of any and every kind, past or future, as it plainly 
says, but only to secure such as might grow out of the con- 
tract of agency. To admit such proof would be to vary by 
paroi the tenus of a written instrument. Bmh v. Bank, 101 
U. S. 93; Sewing Machine Co.v. Webster, 47 lowa, 357; Ins. 
Co. V. Sedgwick, 110 Mass. 163 ; Frank v. Edwards, 8 Éxoh. 
214. 

2. Even if we read the two instruments together as one con- 
tract, the terms of the bonds are not varied or modified. The 
two instruments can stand together, and the provisions of 
each can hâve full effect. Because in the contract Hester was 
appointed agent for plaintiflf, with certain powers, duties, 
rights, and liabilities, it does not foUow that it was not the 
purpose to make the bond sufficiently comprehensive in its 
terms to cover that as well as other transactions. The terms 
of the bond are too plain to be misunderstood. They are 
not ambiguous, and, in the absence of an allégation of fraud, 
accident, or mistake, we must give them effect according to 
their usual and ordinary acceptation. It foUows, from thèse 
considérations, that the demurrer to the original answer was 
properly sustained. 

3. It only remains to consider the question whether the 
instruction given by the court to the jury to find for plaintitf 
was proper. It is insisted by defendant's counsel that the 
question whether the plaintiff agreed to rescind the bond in 
considération of the exécution of the second contract by the 
agent, Hester, should hâve been submitted to the jury. 

There was testimony tending to show that an agent of 
plaintiff was présent at the time of the exécution of the sec- 
ond agreement between the company and Hester, and that 
he expressed the opinion that the effect of it would be to re- 
lease the sureties of the bond. There was no testimony 
tending to show that the agent agreed or stipulated that the 
sureties should be released, nor was there any testimony 
tending to show that he had any authority from the company 
to make such an agreement. The expression by the plain- 
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tiff's agent of the opinion that the légal effect of the new 
agreement would be to release the sureties on the bond, did 
not (especially if nôt acted upon by the sureties so as to 
change their légal rights) amount to a release. There was, 
therefore, no évidence upon which a verdict for the défend- 
ants çould hâve been sustained. In such a case an instruc- 
tion to the jury to find for the plaintiff is proper. Pleasant 
V. Faut, 22 Wall. 116. 

The motion for a new trial is overruled. 

Ekekel, D. J., concurs. 



Vary. V. Norton and others. 
{Circuit Court, W. D. Michigan, S. B. January 15, 1881. 

1. Pbomissoby Note— Principal and Sueett. 

Wliere A., B., and C. are joint and several makers of a promissory 
note, and after its exécution and delivery A. agrées with B. and C. to 
pay the note, the relation of principal and surety arises between the 
parties. 

2. Same— Samb — Pabol Evidence. 

Paroi évidence of such agreement is admissible, and does not tend 
to contradict the written contract, but shows the changed relation 
between the malcers. 

3. Same — Same— Extension dp Time dp PAViraNT. 

If the holder, with notice of such agreement, for a valuable con- 
sidération, extend the time of payment of the note for a deânite 
period, the sureties, B. and C, are thereby discharged. 

4. Same— Same— Same — Payment of tlBuaious Considbkatioh. 

The payment of a certain sura of money for the extension of time, 
though regarded as a payment of usurious interest, constltutes a val- 
uable considération under the statute of Michigan. 

Assumpsit. Trial before the Court. 

Simonds é Fletcher, for plaintiff. 

G. Chase Godwin, for défendants Norton and Lee. 

R. W. Butterfield and J. W. Champlin, for défendant King. 

WiTHBY, D. J. The suit is upon a promissory note. De- 
fendants Norton, Lee, and King défend. Judgment by 
default against ail the other défendants. King pleads sepa- 
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rately that the considération of the note is in part usurious ; 
that payments of interest hâve been usurious, and that he is 
the surety of Norton, and bas been discharged from liability 
by the time of payment having been extended by plaintiff 
without his knowledge or consent. Norton and Lee join in 
their defence, which is the same in substance as set up by 
King. The note was mâde by ail the défendants, at Lowell, 
in this state, March 27, 1871, by -which they jointlyand sev- 
erally promised to pay to William Vary or order, five years 
after date, $2,000, with interest at the rate of 10 per cent, per 
annum, payable semi-annually. Ail the interest that matured 
prier to September 14, 1873, was paid to the payée; at or 
Boon after which date the noté passed to plaintiff, and he, as 
holder thereof, bas since reeeived the interest to March 27, 
1876. Ail payments of interest hâve been at the rate of 10 
per cent, on the face of the note. 

Défendant Norton lias, since this suit was commenced, 
made two payments — one of $200, June 19th, and the same 
amount October 8, 1877. The considération of the note was 
only $1,790, money loaned to ail the défendants, while $210 
included in the note was usury, to which extent the consid- 
ération fails. Plaintiff is chargeable with notice of ail the 
facts. A computation based upon the actual considération of 
the note, with interest at 10 per cent, thereon, less payments 
made by way of interest, shows that the amount remaining 
unpaid at the date of this opinion is $1,994.54, On the 
seventeenth of November, 1873, after the note came into the 
hands of plaintiff, défendant Norton agreed, for a valuable 
considération, with défendants Lee and King, to pay the note. 
Of this arrangement the plaintiff had seasonable notice. On 
the fourth of April, 1876, plaintiff and défendant Norton 
made an agreement by which Norton paid to plaintiff $460^ 
which met ail interest due on the face of the note to that 
time, the taxable costs of a suit pending against ail the de- 
fendants on the note, and an excess of about $15. This lat-^ 
ter sum was paid and reeeived as considération for the agree- 
ment of plaintiff then made with Norton to extend the time 
'or the payment of the principal sum to March 27, 1877, 
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without the knowledge of défendants Lee and King. Défend- 
ant Lee had, on the sixteenth of March, 1876, written to 
plaintiff a letter in which he says : "Mr, Norton's prospects 
are very good, andjust as soon as he can get the money out 
of his logs he will pay you. I hope y ou will not make any 
expense, as it is about impossible to get money hère now:" 
The presumption that Norton was pecuniarily responsible and 
good for this debt in the spring of 18Y6 bas not been rebut- 
ted by proof, but that he became insolvent iu 1877 appears. 

THE LEGAL QUESTIONS. 

The case présents, first, the question whether one or more 
joint and several makers of a note, ail of whom are at the 
making of the debt principal debtors, can change their rela- 
tion without consent of the creditor, so as to deprive him of 
the right he had to treat ail of them as principal debtors in 
any transaction touching the debt. This does not involve 
the question whether paroi évidence is admissible to show 
that one who signed as a joint and several maker was only a 
surety for his co-maker. On that question the authorities 
are far from uniform. They are cited in Parsons on Bills 
and Notes, (2d Ed.) 233-4. See, alao, 64 N. Y. 467; 5 
Dillon, 140. 

The relation of principal debtor and surety arose in this 
case subséquent to the exécution and delivery of the note, and 
after the plaintiff became the holder of it. The évidence 
which bas been introduced does not, therefore, tend to con- 
tradict the written contract, but to show the changed relation 
between the makers Lee and King, and Norton. The ques- 
tion as to the effect produced upon the rights of the parties 
under such circumstances bas aïisen most frequently in 
référence to partnership indebtedness, when one partner 
retires and the other retains the business and agrées to pay 
the firm debts. In this state it is held that if a creditor, 
after being informed of the néw arrangement between the 
partners, enters into a valid agreement by which the time of 
payment'is extended without consent of the retiring member, 
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'the latter is discharged, on the ground that he had become a 
surety, atid was entitled to the beuefit of a surety's rights. 
Smith V. Sheldon, 35 Mich. 42. 

The same viewwas held in Millerd v. Thurn, 56 N. Y. 402. 
See cases cited in the opinions. 

But in Swire v. Redman, Law E. 1 Q. B. 536, it was held 
quite the other way. By it the previous case of Oakley v. 
Pasheller, 4 Cl. & Fin. 207, decided in the house of lords, and 
cited by Judge Cooley in Smith v. Sheldon, and by défendants' 
counsel in this case, to support the rule that an agreement to 
forbear discharges such retired partner on the ground that he 
is a surety, is quite explained away, and denied to be an 
authority for such view. I hâve not at hand the case of Oak- 
ley y. Pasheller. 

It seems to me that when Norton agreed witb Lee and 
King to pay the note there was created betweeu them the rela- 
tion of principal debtor and surety, by virtue of which Lee 
and King became entitled to indemnity from Norton, if pay- 
ment ebould be made by them on account of bis defaalt, and 
that they had the right to pay at any time after the debt 
matured, and bring suit at once against Norton for indem- 
nity. The relation of principal and surety is fixed by the 
debtorfl without any action of the créditer. They hâve a right 
to arrange such relation between themselves at any time. No 
change is tbereby produced on the contract rights of the créd- 
iter ; ail the makers continue jointly and severally liable as 
when the note was signed. But when the créditer has notice 
that, by an arrangement between the makers, one or more of 
them has become entitled to the rights of a surety, he is as 
much bound, upon principles of justice, to regard thèse rights, 
and to do no act to abridge them, as if such makers had orig- 
inally signed as sureties. In either case the discharge of the 
surety is always brought about by the act of the créditer, and 
not by a change of his contract rights under the note. In 
référence to accommodation makers, indorsers, etc., the law 
is too well settled to allow of discussion, that a valid agree- 
ment by the creditor to extend the day of payment without 
their consent discharges them. The reason upon which such 
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rule rests, and its application to sureties to whom no injury 
bas resulted, might not, at this day, bear the test of justice 
and common sensé; but it is a doctrine too long sanctioned 
to be questioned in the courts. I cannot regard Swire v. Eed- 
man as resting upon reasons that ought to control this case. 

The other question is as to the validity of the agreement to 
forbear, viz. : whether the payment of usurious interest con- 
stitutes a valuable considération to uphold the agreement of 
plaintiff to give time. It is claimed that the $15 paid for 
the extension of time was interest for the use of the money 
represented by the note, and was so mach in excess of the 
highest rate allowed by law. Treating it as a sum paid for 
forbearance, it is interest. In Michigan, -whenever parties 
60 agrée, 10 per cent, is collectible; there is no positive pro- 
hibition against taking a higher rate, and a higher rate paid 
cannot be recovered back from the creditor, The statute 
proyides that no contract whereby a greater rate of interest 
is direçtly or indirectly reserved or, received than is allowed 
by làw, shall thereby be rendered yoid; but in an actiQn to 
xecover upon sueh usurious contract, theplaintiff, subject to 
certain exceptions, shall hâve judgment for the principal and 
légal interest onlj, exclusive of the usury. The courts are 
nearly uniform in their judgments that a promise to pay 
usurious interest will not uphold an agreement to forbear, 
because the promise cannot be enforced, though it was held 
otherwise in Wheat v. Kendall, 6 N. H. 604. But when the 
usurious sum has been paid, l^arned judges differ whether 
there is a considération to uphold the agreement or not. 

In New York and Vermont the statute déclares contracts 
tainted with usury to be void ; and if usury has been paid, it 
can be recovered back, with a penalty against the taker. In 
the former state it was held by two judges, without dissent 
from the other two, that payment of usury does not afford a 
consideratiouM Vilas v. Jones, 1 N. Y. 274. 

In Vermont, on the other hand, a united court has repeat- 
edly held the other way. Turrill v. Boynton, 23 Vt. 142; 
Burgess v. Dewey, 33 Vt. 618. In South Carolina and Mis- 
souri such contracts are not void by statute, and in both it 
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lias been held that usury paid will net uphold an agreement 
to forbear. Cornwall v. HoUy, 5 Eichardson, (S. C.) 47; 
Bank v. Harrison, 57 Mo. 503. Plaintiff's brief also cites 1 
J. B. Lee, (Tenn.) 360; 48 Me. 36; 12 Kan. 500. 

In Wisconsin it was decided, in Meswinkle v. Jung, 30 Wis. 
361, that usurious interest paid was net a sufficient con- 
sidération ; but in a récent case the earlier décision bas been 
overruled. Hamilton v. Prouty, 7 N. W. Eep. 669, 3 Wis. 
291. 

In Kentucky, Indiana, Hlinois, and Ohio, the statuts, like 
that of Micbigan, does not make tbe contract void, and the 
décisions are uniform that usurious interest paid is avaluable 
considération and upholds the agreement to forbear. Kun- 
ningham v. Bradford, 1 B. Monroe, 326; 8 B. Monroe,' 382; 
Cross v.Wooch 30 Ind. 378; 3 Ind,.34:6; 16 Ind. 115; I71nd. 
202; Whittemore v. Ellison, 72 lit. 301; 73 111. 170; 78 111. 
267; McComb v. Kitteridge, 14 Ohio, — ■. See 1 Pairs, on 
Notes and Bills, (2d Ed.) 240. 

It is not believed that courts of justice, where the statute 
déclares that usury shall not render a contract void, ought to 
allow the usurer to plead successfully want of considération 
to defeat his agreement, when he bas received and appro- 
priated the money of'his debtor. It is manifest that the 
money paid by Norton cannot, under the law of this state, be 
ïecovered back by him, and none of the other défendants 
hâve any claim upon it. Usury is a personal defence, to be 
interposed by the debtor, or by those who, by reason of inter- 
est acquired in the subject-matter, are entitled to employ his 
defences. IMich. 84; 11 Mich. 59. 

I agrée with opinions in some of the cases that he who 
accepts usury as considération for his agreement is estopped 
from claiming want of considération. It is no offence, and 
is not wrong per se, to take usury, and there is no justice in 
saying that money, because received as usury, bas no légal 
value. Usury laws are designed as a protection to the debtor 
class, and not as a shield for the usurer. After Lee and King 
hâve pleaded the validity of the agreement to forbear, their 
right to bave the $15 applied as a payment on the note is 
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waiyed, if such right ever existed. But the right exista only 
when the payment is usury, and I do not see why the $16 
may not be regarded as so much paid by way of interest in 
advànce, rather than hâve the agreement faU for want of 
considération, though I hâve treated the payment as usury, 
as was claimed and argued on both sides. Lee's letter to 
plaintiff, expressing a hope that he would "not make any 
expense," does not appear to hâve been acted on by plaintiEf; 
but, I infer from facts in the case, he did make expense by 
suit subséquent to the date of Lee's letter, which suit was dis- 
continued after the agreement to extend the payment. How- 
ever that may be, the letter is not consent to an agreement 
to extend the day of payment for a year, and does not pre- 
vent Lee from insisting on the defence that he is discharged. 
Judgment of no cause of action will be entered in favor of 
défendants Lee and King, and in fayor of plaintiff, and against 
ail other défendants, for |l,99é.ôé damages, and for oosts 
of suit, to be taxed. 



WiLBUB V. Abbot. 

Idreuit Court, D. New Bampshire. October 12, 1880. 

1. Suit o» Fohbign Jddgmbnt— Axlegatiok of Bbbvicb on Non-Rksi- 

PBNT DBPENDAHTS AND TbrIIS OF doHTBACT. 

In a déclaration on a judgment against A. and B., rendered in th» 
fifth district court of the city of New Orléans, a court of gênerai juris- 
diçtion, it was field : 

(1) That A. and B. being résidents of New Hampshire when the 
judgment was rendered, fàilure of the plaintiff to allège that they 
were duly served with notice of the suit, or that they appeared and 
answered thereto, made the déclaration demurrable. 

(2) That failure to set forth the terras, nature, or date of the con- 
tract on which such judgment was founded, or the place of making 
such judgment, was no ground of demurrer. 

Motion to Amend Déclaration. 
Sawyer é Sawyer, Jr., for plaintiff. 
S. G. Eastman, for défendant. 
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Clark, D. J. In this case the défendant demurred to the 
plaintiff's déclaration, and assigned several distinct causes 
therefor, three of which apply to both counts in the déclaration 
and two to the second count. Those which apply to both 
counts are — First, that it appears that the said Edward A. 
Abbot, at the time of the rendition of said supposed judgment, 
was, and ever since bas been, a citizen and résident of the 
state of New Hampshire ; second, that it is not alleged, and 
it does not appear, that the said E. A. Abbot was duly cited 
to appear and answer to the said supposed suit, nor that any 
citation, or other légal process, was issued by or from said 
Fifth district court to the said Joseph S. and Edward A. 
Abbot, or either of them, to appear and answer to said sup- 
posed suit, or that any process was served upon either of them, 
or that either of them did appear personally or by attorney;' 
aûd, third, that it is not set forth what are the terms, nature, or. 
date of the supposed contract upon which the supposed judg- 
ment was founded, or the place at which the said supposed con- 
tract was en tered. 

Those which apply to the second count alone are, in sub- 
stance, — First, that the second count contains several dis- 
tinct causes of action; and, second, that it is so framed that 
the défendant is unable to take any single and sufiScient issue 
upon it and in answer thereto. Thèse last two ca,uses of 
demurrer are substantially the same that were allowed upon a 
former demurrer in this cause.* 

The déclaration has not been since amended in this par- 
ticular, and as the court has not seen any reason to change 
its opinion they must be allowed now. The demurrer must 
be sustained also, for that there is no allégation in the décla- 
ration that either Edward A. Abbot or Joseph S. Abbot was 
served with any proper process, citation, or notice of the suit 
in which the judgment was rendered, or that they appeared 
or answered thereto. Edward A. Abbot is deseribed as 'ôf. 
Concord, in the county of Merrimack, and district of New 
Hampshire. There is no averment that at the time of the 
rendition of the judgment, and ever since, he has been, and 
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now is, a citizen and a résident of said state of New Hamp- 
shire, Joseph S. Abbot is dead, and there is no distinct 
allégation of Lis résidence anywhere, but he is described or 
alleged to be a partner of Edward, and if any presumption 
arises it is that he resided where Edward did, to-wit, at Con- 
cord. This being so, and there being no allégation of service 
upon either of the défendants, or of an appearance by either 
of them, the presumption is that the judgment is a nuUity, 
because the process of the court oannot run beyond its terri- 
torial jurisdiction. It is contended that in a court of gênerai 
jurisdiction, as the court of the Fifth district of the city of 
New Orléans is alleged to bô, ail things are presumed to be 
rightfully and legally done, and so if a judgment be rendered 
against a person it is presumed to be upon a proper notice ; 
and this is so as to ail persons within the jurisdiction of the 
court, when the prooeedings are according to the course of the 
common law. This was expressly decided in Oalpin v. Page, 
18 Wall. 351. But the same case holds that this presumption 
is limited to the jurisdiction over persons residing within 
their territorial limita, and over proceedings which are in 
accordance with the course of the common law. The Abbots 
residing in New Hampshire when the judgment was rendered, 
no presumption can arise that they were duly served with 
notice of the suit in which the judgment was rendered, or 
that they appeared and answered thereto, for the reason that 
the Fifth district court of the city of New Orléans is a court 
of gênerai jurisdiction ; nor are the proceedings of said court 
according to the course of the common law. The only re- 
maining cause of demurrer must be overruled. If the Fifth 
district court of the city of New Orléans was a court of gên- 
erai jurisdiction, it would not be necessary to state the term, 
nature, or date of the contract, nor where it was entered into, 
in order to give the court jurisdiction. Being a personal 
action it would follow the person. 
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WlLBUB V. AbBOT. 
{Oireuit Court, D. Nea Hampshire. December 21, 1880.) 

1. AMENDHBNT OF DeCIiABATION. 

Although two spécial demurrers to the plaîntill's déclaration for 
matters of form liave beea sustalned, the court will permit tlie plain- 
tiS to amend upon terms, it appearing tbat the case is important and 
difflcult, and that if the amendment was not allowed a part of the 
plaintiS's remedy would be eut ofE by an exercise of the discretioD 
from which there is no appeal. 

Sawyer d Sawyer, Jr., and Mr. Morrîson, for plaintiff. 

S. C. Eastman, for défendant. 

LowELL, C. J. This action of debt bas been pending sev- 
eral years, and bas not yet reached an issue. Two sppcial 
demurrers to the déclaration baye been sustained, and delays 
bave happened tbrough other causes. Tbe facts are compli- 
cated, and the plaintiff seems to ûnd some embarrassment in 
setting them out in due form. 

Isaac L. Wilbur, the plaintiff, was one of the firm of Wil- 
bur & Borge, of New Orléans, and also syndic for their cred- 
itors. Edward A. Abbot, the défendant, was one of the firm 
of J. S. & E. A. Abbot, of Concord, New Hampshire, and is 
now the surviving partner and administrator of bis father. 
There were cross-demands between the Abbots and Wilbur & 
Borge. Wnbur, as syndic, sued tbe Abbots in the fifth dis- 
trict court of the city of New Orléans, and procured service 
upon some one who was returned by the officer as J. S. Abbot, 
one of the partners. It is said that, in fact, it was another 
Abbot, not connected with the firm. Upon this service Wil- 
bur recQvered judgments against both Abbots, by default, for 
$23,000 and more. 

About the same time the Abbots sued Wilbur & Borge for 
$3,200 in the third district court for the city of New Orléans. 
Wilbur appeared to this suit, and set up, by way of reconven- 
tion or set-off, the same debt for which the action was pend- 
ing in the fifth district court. Thereupon, just after judgment 
had been obtained in that suit, the attorney for the Abbots 
objected to the reconventional demand that it was the same 
.v.6,no.8— 52 
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âehï already sued on by Wilbur, and for which judgment h ad 
been obtained in the fifth district court. The court held this 
a good objection, and disallowed the set-off. A few days later 
the Abbots brought a suit of nuUity to set aside the judg- 
ments against them, on the ground that no service had been 
made on either of them. The plaintiff, Wilbur, objected that 
they were estopped from setting up that the judgment was 
unauthorized, because they had treated it and relied upon it 
in the other suit as a valid judgment, and had thereupon 
obtained a certain advantage in that suit. 

The estoppel was recognized by the court, and the suit for 
nuUity was dismissed; and the dismissal was afSrmed on 
appeal. Abbot v. Wilbur, 22 La. An. 368. The suit now 
pending hère is on this judgment. While it has been pend- 
ing, a case in the suprême court of New Hampshire by Wilbur 
a,gain8t this same défendant, as administrator of his father, 
has been going on, and the fuU bench hâve once decided that 
"the estoppel does not exist, and that the judgment is void. 
There has been a rehearing of the case, however, and whether 
ihis opinion will be changed cannot now be known. Spécial 
demurrers having been sustained to the plaintiff 's déclaration 
hère, he now moves to amend. Upon the face of it, this is a 
case where two of the highest courts of the states bave dif- 
fered in opinion. I must assume, therefore, that there is 
much to be said on both sides, and not, as the défendant would 
persuade me, that it is a wholly groundless and vexations 
suit. The spécial demurrers hâve been as ail spécial demur- 
rers are to matters of form. I do not feel at liberty to pre- 
«lude further hearing of a case of such apparent importance 
and difficulty by denying a motion to amend. Suppose the 
suprême court at Washington should be appealed, to from the 
judgment of the New Hampshire court, if it is against the 
plaintiff, or suppose that court should change its opinion, and 
it should turn out that there is a valid judgment by way of 
estoppel, if I refuse to allow an amendment, I shall hâve eut 
off part of the plaintiff's remedy by an exercise of the discré- 
tion which is unappealahle, and he must be content to take 
judg-nent against the administrator only, and lose that against 
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the surviving partner. It seems to be a case where the plain- 
tiff should be permitted upon proper terms to state hiô side 
of it in his own way, not only once, but twice or thrice, or 
more. But there should be terms, not only of costs, but the 
plaintiff should stipulate, if the défendant désires it, that 
service was not made upon either of the partners. This fact 
I understand to be conceded, but it may be difficult of proof 
hereafter. I do not know exactly how the first count stands 
after the two demurrers, Three proposed counts, purporting 
to be subséquent to the first, and counting on matters occur- 
ring after the original judgment, may be filed; and the plain- 
tiflE may file within six days such count on the original judg- 
ment as he may be advised : provided, that before either of 
thèse amendments are allowed as part of the record, tb& 
plaintiff shall pay the defendant's costs to this time, and file^ 
if thé défendant requires it, the stipulation above mentioned. 



United Statxs r. Amsden and others. 

[DiOrici Court, D.Indiana. May 4, 1881.) 

1. Ibdicthert— Violation of the Fedehai. Election— Sbctiok 6607^ 
Rbv. St., I'. «., Section 6 op the Act of Mat 31, 1870, Know» 
AB THE " Enforcemert Act," (16 8t. 140.) 

(1) The âfteentb amendment considered, and held, that the pover 
of congress to legislate upon the right of votlng at state élection» 
rests upon this amendment, and is llmited to prohibitions agalnst 
discriminations on account of race, color, or previous condition of 
servitude ; and it is further limited to prohibitions of such discrimi- 
nation by the United States, the states, and their officers, or others- 
claiming to act under color of laws -within the prohibition of the 
amendment. 

(2) Section 6507, Rev. St., which is section 6 of the act of May 31^ 
1870, (16 St. 140,) known as the " Enforcement Act," is not authorized 
by the flfteenth amendment, because it is not so limited. The essen- 
tial élément of discrimination on account of race, color, etc., is want- 

I ing. The phrase, "to whom the right of suffrage isguarantied by 
the flfteenth amendment," which distinguishes this section from cer- 
. tain other sections of the same act, does not save it from thèse objec- 
tions. That phrase is not the équivalent of a phrase limiting the 
prescribed acts to discriminations on account of race, color, etc. Thé 
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section is objectionable for the further reason that it attempts to 
punish individuals acting on their own responsibility, and net as 
offlcers of the United States, or of a state, or otherwise, under pre- 
tended authority of laws prohibited by tlie âfteenth ameudment 

Indictment. Motion to Quash. 

Chas.L.Holstein, U. S. Att'y, and L. H. Rîchardson, Asst, 
for the Government. 

T. A. Hendricks, Lewis Jordan, and 0, J. Glessner, for de- 
fendants. 

Gbesham, D. J. The indictment contains six counts, ail 
based upon section 6 of what is known as the "Enforcement 
Act,"(16 St. 140; Eev. St. § 5507.) The first oount charges 
that on the fifth day of April, 1880, an élection was held under 
the laws of Indiana for township officers, in and for Addison 
township, Shelby county, Indiana; that Thomas Wilson, a 
colored man, was then and there a citizen and an inhabitant 
of said township, to whom the right of suffrage was guaran- 
tied by the fifteenth amendment to the constitution of the 
United States, and a légal voter at said élection ; and that by 
threats of violence the défendants hindered, prevented, and 
intimidated the said Wilson from exercising the right of suf- 
:l^rage at said élection so guarantied to him by the fifteenth 
amendment. The remaining counts need not be noticed fur- 
ther tham to say.that on the motion to quash they présent 
the same questions as the first. Section 1 of the enforce- 
ment act provides that ail citizens of the United States, who 
are otherwise qualified, shall be entitled to vote at ail élec- 
tions, without distinction of race, color, or previous condition 
of servitude, any constitution or law of the state to the con- 
trary notwithstanding. This section, however, provides no 
punishment for its violation. Section 2 provides that officers 
whose duty it is to afford opportunity to citizens to perform 
an act which by the constitution or laws of any state is made 
a prerequisite or qualification of voting, who refuse or know- 
ingly omit to furnish the required opportunity on account of 
race, etc., shall be punished for misdemeanor. Section 3 
provides that an offer by any citizen to perform the act which 
is a prerequisite or qualification of voting shall hâve the same 



DNITBD STATES V. AMSDEN. 821 

effect as performance, and any judge or inspecter of élection 
who shall wfongfully refuse or omit to receive or count the 
vote of such citizen, when furnished by him with hisafiSdavit 
showingthat he bas made such offer, sball be punished, etc. 
Section 4 provides that any person who by force, bribery, 
threatç, intimidation, or other unlawful means, hinders, de- 
lays, prevents, or obstructs, or combines with others to hin- 
der, delay, or obstruct, any citizen from doing any act required 
to be done to qualify him to vote or from voting at any élec- 
tion, shall be punished, etc. Section 5 reads as follows: 
"Section 5. And be it further enacted, that if any person shall 
prevent, hinder, control, or intimida te, or shall attempt ,to 
prevent,, hinder, control, or intimidate any person fromexer,- 
cising or in exerçising the right of suffrage, to whom the rigjit 
of suffrage is secured or guarantied by the fifteenth amenda. 
mepVto the constitution of the United States, bymeanSiOf 
bribery, threats, or threats of depriving such person of epiy 
ployment or occupation, or of ej«cting such. person |rom repted 
housea, lands, or other • propeïty, çr by threajip p^ ref ugirig^ta 
renev^^eaees or contracts f or labor, or by threatSrpf yi|ç>legjçe; 
tohimpelf or family, such person so offendingshajlib&diepm^ 
guilty pf a misdemeanor, and shall, on, conviction; thereoi/bQ, 
ûned not less than $500, or be imprispned.not leSp th^nqop 
mpnthnor more than one year, or \)pth, atihe discrétion pf 
the court." Section 6 provides that if two or niore persons 
shall band together, or go in disguise on ihQ public high- 
way, or upon the pr émises of another, with intent to vio- 
late any provision of the act, or to injure, oppress, threaten, 
or intimidate any citizen with intent to prevent or hinder his 
free enjoyment of any right secured to him by the constitu- 
tion and laws of the United States, oi because of his having 
exercised the same, such persons shall be deemed guilty of 
felony. 

The fifteenth amendment, which, it is claimed by the gov- 
ernment, authorizes the enactment of the fifth section of the 
"enforcement act," reads as follows: "Section 1. The right 
of citizens of the United States to vote shall not be denied or 
abridged by the United States, or by any state, on acoount of 
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race, eolor, or previous condition of servitude. Sec. 2. Th& 
eongress shall hâve power to enforce this article by appropri- 
ate législation." 

In the case of The United States v. Reese, (92 U. S. 214,) 
it is held that the fif teenth ainendment does not confer the 
right of suffrage, but it invests citizens of the United States 
with the right of exemption from discrimination in the exer- 
cise of the élective franchise on account of their race, color, 
or previous condition of servitude; that the power of eon- 
gress to legislate at ail upon the subject of voting at stat& 
élections rests upon this amendment, and can be exercised by 
prescribing punishment only when the wrongful refusai to 
receive the vote of a quaMed elector is because of his race, 
etc., and that the third and fourth sections of the enforce- 
ment act are unauthorized by the fifteenth amendment, and 
Toid, because they are not conûned in their opération to un- 
lawful discrimination on account of race, etc. 

The right to vote in the states cornes from the states,. 
while only the right of exemption from discrimination cornes 
from the United States. The prohibition against discrimina- 
tion is against the United States and the states, and not 
against iudividuals. The first section of the amendment i» 
self-execnting, and of its own force renders void ail législa- 
tion, state or national, which discriminâtes against citizens^ 
of the United states on account of their race, color, or previous 
condition of servitude. States might, however, venture upon 
prohibited législation, and it is compétent for eongress to pro- 
vide for the punishment of persons who, under the pretended 
authority ôf such prohibited législation, deprive or attempt to 
deprive citizens of the United States of their right to vote. 
Undoubtedly, eongress may forbid the enforcement of ail laws 
which abridge the rights of citizens to vote on account of 
their race, etc. ; and further provision may be made for the 
adéquate punishment of state or other ofiBcers or persons who 
assume the responsibility of enforcing such laws. But this 
eongress did not do or attempt to do by the fifth section. By 
this section punishment is declared against those who, in 
any of the specified ways, endeavor to prevent "any person 
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trom exercising or in exercising the right of suffrage, to 
whom the right of suffrage is secured or guarantied by the fif- 
teenth amendment." Punishment is not limited to aets of 
discrimination on account of race, etc., and we hâve already 
seen that the right of suffrage is not guarantied by the fif - 
teenth amendment. It is not an ofience against the laws of 
the United States to prevent a citizen, white or black, from 
Yoting at a state élection by violence or otherwise. A further 
élément is necessary in such a case to subject the offender to 
fédéral jurisdiction and punishment. The violence or other 
act which is resorted to must be done on account of the 
voter's race, etc. 

In U. S. V. Cruikshank, 92 U. S. 542, certain counts of the 
indictment, which was based upon section 6 of the enforce- 
ment act, charge the "intent of the défendants to hâve been 
to hiuder and prevent the citizens named, being of Afriean 
descent and color, in the exercise and enjoyment of their 
several and respective right and privilège to vote." In deliv- 
ering the opinion of the court, Chief Justice Waite said : 
"Inasmuch, therefore, as it does not appear in thèse counts 
that the intent of the défendants was to prevent thèse parties 
from exercising their right to vote on account of their race, 
etc., it does not appear that it was their intent to interfère 
with any right granted or secured by the constitution or laws 
of the United States. We may suspect that race was the 
cause of the hostility, but it is not so averred. This is a 
material description of the substance of the offence, and can- 
not be supplied by implication." The essential élément of 
discrimination on account of race, etc., is wanting, both in 
the indictment and the section upon which it is based, and 
for that reason the indictment is bad, and the section is un- 
authorized by the fifteenth amendment. 

It was a local state élection at which it is charged that 
Wilson was prevented from voting. No law of the state is 
eomplained of , and no élection or state officer is charged with 
wrong-doing. The allégation is that Wilson, a colored man, 
and a citizen of the United States, was prevented by the 
défendants from exercising the right of suffrage at the town- 



824 FEDEBAIi BEPOBTES. 

ship élection, and that thîs rîght was guarantied to the as- 
sailed person by the fifteenth amendment. The fédéral gov- 
emment can exercise only such powers as hâve been conferred 
upon it, and, however reprehensible the acte described in the 
indictment may be, unless they are done on account of race, 
etc., and under the authority of législation which is prohib- 
ited by the fifteenth amendment, it is the exclusive province 
of the state to punish the offenders. The district attorney 
attaches importance to the language in section 5, "to whom 
^the right of suffrage is seeured or guarantied by the fifteenth 
amendment," and contends that this phrase saves the section 
from the objection that was found to sections 3 and 4. He 
further insista that with proper effect given to this phrase the 
section means that persons who, by any of the methods 
therein mentioned, prevent or attempt to prevent citizens of 
the United States from voting at any élection on account of 
race, etc., shall be deemed guilty of misdemeanor. Such lat- 
itude of construction iB not allowable, but if it were the objec- 
tion to the section would reinain, that instead of being limited 
in its opération to persons who act or elaim to act under pro- 
hibited législation, it provides for the punishment of individ- 
uals acting for themselves, irrespective of state laws an^ in 
States where there is no prohibited législation. The motion 
to quasb is sustained. 



United States v. Slater. 

{Circuit Court, D. l'exas. April 14, 1881.) 

1. Elective Fean hise — Résidence — Constitution of Texas. 

The contitution of the state of Texas provides that " every maie 
person * t * -who shall hâve resided in this state one year next 
preceding an élection, and the last six months within the district or 
county in which he offers to vote, shall be deemed a qualified elector ; 
* * * and tX[ electors shall vote in the élection precinct of their 
résidence." ffdd, under this provision, that six months' résidence 
within the district would be sufflcient to qualify an elector to vote for 
ail state and district offlcers. — [Ed. 

Motion to Quash Information. 
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F. W. Miner, for the United States. 

J. A. Martin, for défendant. 

McCoBMiCK, D. J. The information in thîs case charges 
^n substance "that the défendant, on the second of Novem- 
ber, 1880, at Marlin, Falls county, Texas, as an officer of a 
gênerai élection, including among other offioers to be voted for 
a représentative in congress, did unlawfully and knowingly 
receive the vote of one J. P. Kramer, a person who was not 
entitled to vote then and there at said élection, because he, 
the said J. P. Kramer, had not been a citizen of and had not 
resided in Falls county for and during six months next pre- 
ceding said élection, but the said J. P. Kramer had been a 
résident and citizen of Robertson county, Texas, down to a 
period within less than six months prior to said élection." 

The défendant moves to quash the information on the 
ground — "First, that the biU charges no offence against the 
laws of the United States ; second, because it does not appear 
from said bill of information that the said J. P. KrameE..did 
not réside for the last six months lu the district in which he 
offered to vote and did vote." 

The question raised by this motion is, does this bill of infor- 
mation show that said J. P. Kramer was not entitled to vote 
at ail, at the time and place wheu and where said élection 
was held ? Our présent constitution, then in force, déclares 
"every maie person, [not subjeot to certain disqualifications,] 
who shall hâve attained the âge of 21 years, and who shall 
be a citizen of the United States, and who shall hâve resided 
in this state one year next preceding an élection, and the 
last six months within the district or county in which he 
offers to vote, shall be deemed a qualified elector ; • * * 
and ail electors shall vote in the élection precinct of their 
résidence : provided, that ail electors living in any unorganized 
county may vote at any élection precinct in the county to 
which such unorganized county is attached for judicial pur- 
poses." 

Of our previous constitutions, that of 1845 and that of 
1866, the provisions of which were in force from the original 
formation of the state to the thirtieth of March, 1870, 
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(besides other qualifications not necessary to mention,) pro- 
vide that a person who "shall hâve resided in this state one 
year next preceding an élection, and the last six months 
within the district, county, city, or town in ^vhich he oflFers 
to vote, shall be deemed a qualified elector; and should such 
qualified elector happen to be in any other county situatedin 
the district in which he résides, at the time of an élection, lie 
shall be permitted to vote for any district officer: provided, 
that the qualified electors shall be permitted to vote any- 
where in the state for state ofiScers," 

Hère the qualification to vote, so far as résidence is an élé- 
ment of it, is manifestly that he shall hâve resided one year 
in the state and the last six months within some legally-de- 
fined district of the state; but such a résidence only qualifies 
him to vote for state officers aUd for district officers when 
voting in some county embraced in the district, as defined by 
law, in which he résides. It is true that he cannot réside in 
any district without at the same time residing in some county, 
(or territory,) organized or unorganized; but it will not be 
claimed that he cannot réside six months in a district com- 
posed of several counties, without residing six months in any 
one county. And there is no mote reason in requiring that 
the six-months' résidence should be in one county in the dis- 
trict to entitle him to vote for state and district ofi&cers, than 
there would be in going further and requiring that the six- 
months' résidence should be in the same city or town in the 
county to entitle him to vote for county officers ; to do either 
would be to disregard the plain import of the language of the 
constitution. To my mind it is perfeetly clear that from 
1845 to 1870 J. P. Kramer would not hâve lost his right to 
vote for state and district officers by moving from Eobertson 
county to Falls county within six months next before a gên- 
erai élection. 

The constitution of 1870 has two distinct and not entirely 
harmonious provisions on the subjectof suffrage — article 3, § 1, 
and art. 6, § 1. That constitution, however, had the same 
provision in référence to voting for state officers anywhere in 
the state, and district officers anywhere in the district of th© 
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Toter's résidence, as is contained in theipreceding constitu- 
tion, as above shown. The constitution of 1870 also pro- 
vided that only such as were "duly registered" could vote. 
Onr présent constitution provides that "no law shall ever be 
«nacted requiring a registration of the voters of this state, " 
and this provision occurs in a section which says: "In ail 
élections by the people the vote shall be by ballot, and the 
législature shall provide for the numbering of tickets, and 
make such other régulations as may be necessary to detect 
and punish f raud and préserve the purity of the ballot-box ; 
but no law shall ever be enacted requiring a registration of 
the voters of this state." This section, to my mind, fuUy 
explains (if it needed other explanation than is furnished by 
common observation and expérience) the provision hereto- 
fore noticed that "ail electors shall vote in the élection pre- 
«inct of their résidence." 

But if, being a citizen of the United States, a résidence of 
one year in the state, and the last six months next before the 
élection within the district, will give him a right to vote in 
the élection precinct in which he résides, for what officers can 
he vote ? Our présent constitution provides, (article 6, § 3 :) 
"AU qualified electors of the state, * * * ■^ho shall hâve 
resided for six months immediately preceding an élection 
within the limits of any city or corporate town, shall hâve the 
right to vote for mayor and ail other élective officers." It is 
clear that a résidence in the district for six months does not 
give the right to vote for city or town officers, unless the rési- 
dence bas been in said city or town; and, by parity of reason- 
ing, such résidence would not give the right to vote for 
county officers unless said six-months' résidence had been 
within the county; and, by a like parity of reasoning, such 
résidence would give the privilège of voting for district offi- 
cers and for state officers, he having the other qualifications, 
and having resided the required six months in the district, 
and the required one year in the state, next before the élec- 
tion, and duly presenting himself in the élection precinct in 
which he résides. And this rational conclusion is made irre- 
sistibly strong by the préviens uniform practice of permitting 
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qualified electors of the state to vote for state and district 
officers, where their résidence was not such as to authorize 
them to vote for county officers at the time and place of their 
offering to vote. 

Our govemment is founded on the élective franchise. The 
right to exercise this franchise is declared, defined, and guar- 
antied by organic provisions superior to any of the depart- 
ments of the government. The législature cannot enlarge it 
or restrict it, and can only regulate it so far as their authority 
to do so is expressly, or by necéssary implication, given in 
the constitution. Much less may the courts présume to 
restrict it by construction. On the contrary, the whole spirit 
of our institutions constrains the courts to give our organic 
provisions, on the subject of the enjoyment of the right of 
suffrage, such a construction as will permit the most libéral 
exercise of this suprême right which is at ail reasonably 
consistent with the terms of those provisions. From a very 
careful considération of the subject, I am of the opinion that, 
for ail that is shown in this bill of information, said J. P. 
Kramer was entitled to vote at the time and place mentioned, 
and that the motion should be sustained ; and it is so ordered. 



Oberteupfbe and others v. Harwood, and Petit, Gamishee. 
{District Court, D. Minnesota. , 1881.) 

1. Gaenishsibnt— Intebkogation op Gahuisiieb. 

A garnishee may be required to answer questions tending to show 
that he was party to a fraudulent assignment by the défendant in 
the suit. — [Ed. 

Nelson, D. J. The gamishee déclines to answer certain 
questions, under the advice of his counsel, for the reason 
"that the line of inquiry has nothing to do with garnishee 
proceedings," and the design is "to furnish information bear- 
ing on other litigation." 

The object of the garnishee proceedings is to reach prop- 
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erty of the debtor. It is ancillary to the original suit, and is 
a mode of attaching property to secure any judgment ob- 
tained against the principal défendant. A response is re- 
quired to ail questions tending to draw ont faets that would 
disclose property in the possession of the garnishee which 
might render him liable. To this extent the inquiry may go. 
Whether the questions propounded are proper or not muet 
dépend upon the circumstances of each case, and no partic- 
ular rules, universally applicable, can be laid down. Every 
question tending to further the objeet of the examination is 
material and proper. 

The examination in this case shows a gênerai assignment 
to the garnishee by the défendant for the benefitof creditors, 
and he expresses the opinion that he "had at the time of the 
service of the garnishee summons no property of the défend- 
ant in my possession or under my control." Such gênerai 
answer is not the extent to which inquiry may go with référ- 
ence to such assignment. The plaintiffs are entitled to 
answers to ail questions which might show the garnishee a 
party to a fraudulent assignment. If upon "fuU disclosure" 
it should appear that the garnishee had no property, money, 
or effects of the défendant in his possession or control, then, 
if the plaintiffs désire to attack the assignment for the reason 
that, in their opinion, it is void, they must pursue the course 
pointed out in section 174, p. 735, Young's Statutes of Min- 
nesota. 

The garnishee must answer the interrogatories. See 
Drake on Attachments, § 650, and authorities cited. 
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The Hudson. 
{District Court, W. B. Pennsylmnia. ApHl 21, 1881.) 

1. HanDS on StEAM-BoAT — CoMPIiBTION OP Vor AGB — Unloadino 

Cabgo. 

Libellants were etnpl03'ed as hands on a steam-boat, on a trip from 
Pittsburgli to Cincinnati and back. They had nothing to do with tiie 
navigation of the boat, but the handling of the cargo was part of 
their einployment. Held, that tfae^ had no rigbt to quit the boat as 
soon as she was fastened to the wharf at Fittsburgb, but that it was 
their duty to remain and assist in unioading her cargo. 

2. 8ame— Déductions phom Wagbs. 

Held, further, that the reipondents could deduct from libellants' 
wages the reasonable sums necessarily paid for the discharge bf such 
cargo. 

3. Pbactice— Paymbnt to JHaiîshal— Fayment into Cîoukt— Costs. 

In Admiral-ty. 

Albert York Smith, for libellant. 

Isaac S. Van Voorhis, contra. 

AcHESON, D. J. The amount in controversy hère is small, 
but to the libellants who sue for their wages the matter is of 
<;onsequence. Moreover, the principle involved is important. 
The case, therefore, deserves and bas received careful consid- 
ération. The better opinion seems to be that unless there is 
«ome express or implied agreement or established usage to 
dispense with their further services, seamen are bound to 
remain with the ship upon the completion of the voyage and 
assist in the delivery of her cargo, if made in a reasonable 
time. 1 Conk. Adm, 131 ; Dixon v. The Cyrus, 2 Pet. Adm. 
413 ; Cloutman v. Tunison, 1 Sumn. 377. 

Hère, there were no shipping articles or express contract. 
The libellants were employed as banda on the steam-boat Hud- 
son, on a trip from Pittsburgh to Cincinnati and back. They 
had nothing to do with the navigation of the boat, but the 
handling of the cargo was part of their employment. Under 
"the évidence, I think, they had no rigbt to quit the boat as 
soon as she was fastened to the wharf at Pittsburgh, but that 
it was their duty to assist in unioading her. This they ob- 
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stinately refused to do, and the respondents were compelled 
to hire laborers to take tbeir places and perform their work 
in discharging the cargo. The respondents had a rîght to 
pursue this course and dednct the necessary sums paid thèse 
laborers from the libellants' wages. 1 Conk. 131. After the 
boat was nnloaded a tender was made to the libdlants of their 
•wages, lesB the reasonable sums paid the laborers who per- 
formed the libellants' work. The libellants refused the tender^ 
and Bubsequently filed their libel in this case. Upon aervice 
of process the respondents (under protest) paid to the marshal 
the amount claimed bj the libellants, and the eosts up to that 
time, and the marshal paid the money. into court. It would 
hâve been more regular had the respondents, under leave 
granted, paid the amount of wages tendered into court ai the 
time their answer was filed, in support of the tender set up 
in their answer. But, substantially, this was done, for the 
marshal had paid the money into court before answer filed> 
Under the proofs in the case, I am of opinion that the libel 
must be dismissed, with costs. 



Thb Mabiel. 
(IHstriet Court, 8. D. New York. January 18, 1881.) 

1. PeACTICE— DlBHIBSAI. OP LiBEL— DbLAT APTBR IbSDB. 

The practice of the court doea not authorize the dismissal of a libel 
for the libellant's delay in bringing the cause to a hearing after issue 
joined. The claimant bas an equal right to moTe the case. 

Rules S. D. N. Y. 136, 123. 

In Admiralty. 

The libel was filed in 1866 for salvage, and issue was 
joined. Both parties noticed the cause for trial, and it wa& 
placed upon the calendar. It was reserved generally in 
1870, and had not been moved again until 1 880. The claim- 
ants moved to dismiss the libel for failure to prosecute. 
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George Chose, for the motion. 

La Roy S. Oove, contra. 

Choatb, D. J. I am satisfied that the praetice of this court 
does uot authoriz6 the dismissal of a libel uuder raie 136*" for 
the libellant'a delay in bringing the cause to a hearing after 
issue joined. The claimant bas an equal right under rule 
123t to move the case. On inquiry as to the praetice I leam 
that such bas been the construction put upon this rule here- 
tofore. Therefore, although there has been delay which woula 
long ago bave barred the claim for staleness if suit bad not 
been brought, or entitled thèse daimants to a dismissal if 
libellant had not taken out process ; yet rule 123 has at ail 
times put it in the power of the claimant to put an end to the 
delay. Though it seems that similar rules bave elsewhere 
been differently construed, and though the libellant's delay 
is extraordinary, yet it would be unjust to dismiss his libci 
consistently with the construction which bas bitherto pre- 
yailed in this court. 

Motion denied. 

*Ruo! 136. If the promovent in a libel or information neglects to pro- 
ceed in tlie cause with tlie dispatcli the course of the court demanda, the 
respondent or claimant may hâve the libel or information dismissed on 
motion, unless the delay is by order of the judge, or the act of the respond- 
ent or claimant. 

tRuLB 123. So soon as issue is joined the respondent or claimant may 
notice a cause for hearing on his part, and be thereupon entitled to a 
decree dismissing the same, with costs, or such other decree as the case 
may demand, unless the libellant shall also notice the cause for the same 
time and proceed to trial or hearing, or obtain a continuance by order of 
the court ou proper cause shown. 
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HuTCHiNsoN and others «» Geeen and others* 

(Circuit Court, E. JD. Missouri. Âpril 5, 1881.) 

1. Injunction— Interférence with Cohthol of Pbopbrtt m Pos- 

session oF State Court. 

No injunction will be granted by a United States court to interfère 
with the possession, control, or disposition of property which iS in 
the hands of a state court of co-ordinate jurisdiction. 

2. Rbceivbr — Possession op State Court. 

The possession of a receiver appointed by a state court is the pos- 
session of the court itself , and the disposition of the property by the 
receiver is a matter to be ordered by the state court, and will not be 
interfered with by a United States court by injunction. 

3. Bamb — Fbaudulent Assignmbnt — Injunction, 

Where a state court has appointed a receiver of the property 
of a corporation, and a fraudulent assignment has been subsçquently 
made of the same, a United States court will not enjoin the assignée 
from receiving such corporate property from thé receiver, in case 
the state court having control thereof orders it to be turned over to 
him. 

In Equity. 

E. T. Allen and J. 0. Broadhead, for plaintiffs. 

James Taussig and I. A. MadiU, for défendants. 

Tkeat, D. J. The plaintiffs, citizens of lowa, bring thîs 
suit in behalf of themselves and other stockholders who may 
join against the défendant corporation, of which they are 
stockholders, and the assignée of said corporation. The pur- 
pose of the suit is to hâve the assignment made by the corpo- 
ration, through its then corporate authorities, under the facts 
and circumstances alleged, adjudged void; and in addition 
thereto it is prayed that a receiver may be appointed and an 
injunction against the assignée granted. The présent motion 
is for a provisional injunction against the assignée. It ap- 
pears that a pétition pursuant to the statutes of Missouri 
was filed in the state circuit court for the removal of certain 
directors and the président of the défendant corporation, and 
Buch proceedings were thereupon had that said removals 
were decreedi and a spécial élection ordered to fill the vacan- 
cies thus created in the board of directors. At the same 

time said court appointed a receiver of the corporate prop- 
v.6,no.9— 53 
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erty and effects. The élection, as ordered, was held and con- 
firmed by the court, and a meeting, on due notice of the board 
as thus constituted, was held December 13, 1880, at which a 
new président was ohosen, etc. Notice was duly given there- 
after for the annual meeting to be held on January 19, 1881. 

It is averred that for fraudulent purposes a meeting of the 
board was held, and, by a vote of the majority against the 
protest of the minority, and against the wisheis of a majority 
of the stockholders, an assignment of the corporate effeots, 
etc., wàs made January 15, 1881, — four days before the an- 
nual meeting. The assignée bas given bond under the state 
statute, and bas proceeded, and is now proceeding, to exé- 
cute the duties imposed upon him by law, subjeot to the su- 
pervision of the state court. 

At the annual meeting, January 19, 1881, an élection of 
directora was had, a new président chosen, said assignment 
repudiated, etc., and the new board instructed to protect the 
interests of the corporation in such manner as might be 
deemed advisable. 

It is averred that, on investigation made, said corporation 
has been found solvent, and able, by the administration of its 
own afifairs, not only to meet its obligations, but bave a large 
surplus. The new board authorized and requested its prési- 
dent to prooeed in the state court to bave the receiver turn 
over to the corporation its property in bis hands on payment 
oî expenses, etc., whereupon the président did so proceed, bis 
pétition theref or being accompanied by the written consent of 
96 per cent, of the creditors. Said pétition was opposed by 
the assignée and denied by the, court. 

ït is alleged that pursuant to the vote of the stockholders 
the président had demanded of the assignée that he should 
reconvey the property to the corporation; that said assignée 
refused so to do; and that on March 25, 1881, the plaintiffs 
demanded of said président that "said corporation should at 
once institute the proper proceedings to enjoin" said assignée 
from "in any manner interfering with the property and as- 
sets of said corporation under said deed of assignment, and 
to set aside and cancel said deed of assignment, and that 
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thereupon said Lowery [the président] refused to take further 
eteps," etc. 

Thèse latter averments are evidently designed to bring the 
case'within recognized rules as to suits by stockholders when 
the proper corporate authorities refuse to act in the name of 
the corporation or permit the name of the corporation to be 
used as party litigant. Although the averment may be sub- 
ject to criticism as to its sufiSciency, yet as it might be 
amended, possibly, consistent with faots justifying this form 
of action, it is thought, for présent purposes, advisable to 
treat the averments as if fuUy complying with the equity rule. 

The allégations of the bill hâve been thus summarized in 
order that it may appear with sufficient clearness what the de- 
mand is, why the jurisdiction of this court is invoked, and what 
is the condition of the record in the state court. The bill pro- 
ceeds as foUows : "And your orators, further complaining, say 
[etc.] that said St. Louis circuit court, in due course of pro- 
cédure under the provisions of the statutes of the state of Mis- 
ouri in that behalf , is about to discharge the said Clubb as receiver 
ofthe assets ofsaid corporation défendant, and direct said receiver 
to turn over saidproperty to the party entitled to receive the same; 
and that said Charles Green, défendant herein, daims thé right 
and proposes to receive said property from said receiver, and to 
seU and dispose of the same under said deed of assignment." 
The bill then states that irréparable mischief to the plain- 
tiffs may foUow if the assignée proceeds under the assign- 
ment. 

The prayer is for an injunetion to restrain said assignée 
"from in any manner interfering with any of the property of 
said corporation ; that the assignment may be declared void ; 
that the title of the property be decreed to be in the corpora- 
tion ; that the property be tumed over accordingly to the cor- 
poration; and that some one may be appointed by this court 
to demand and receive from said Clubb, receiver aforesaid, 
when he, the said Clubb, shall be directed by the said St. 
Louis circuit court to turn over the said property of said de- 
fendant corporation, now in his possession, such property, and 
the same to hold, subjeot to the order and decrees of this 
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court, " etc. Does not the f oregoing analysis of the bill, with its 
prayers for relief, show most distinctly that this court ia asked 
to enjoin the proceedings of a state court which has custody 
of the property in dispute, and is proceeding to détermine the 
rights of the several parties in interest ? At présent the state 
court has custody, but it is apprehended that it is about to 
turn over the possession and management of said property 
from the reeeiver to a duly-qualified assignée under the state 
law, over whom it has full supervision. It is not necessary 
to décide the bald question whether a state assignée who has 
given bond, etc., in a state court ean be interfered with by 
injunction from this court. 

The force of décisions read from the United States Eeports 
is fuUy appreeiated, and the clear distinction observed between 
judgments in fédéral courts against state assignées, adminis- 
trators, etc., and the modes of enforcing said judgments, 
which, when rendered, are against them in their représenta- 
tive capacity, payable out of assets in their hands. What- 
ever may be the apparent doubt arising from the cases cited, 
it seems clear that the case before this court involves no such 
difîficulties ; for it is disclosed in the bill that its purpose is to 
interfère directly with pending proceedings in the state court 
— practically, to direct what order it shall make as to thg 
future custody or control of property now in the possession of 
its reeeiver; or, in other words, that its judgment shall be 
restricted, in a certain way, so that it cannot adjudge what, 
to it, law and right may seem to demand. An analysis of the 
authorities cited will show that in no well-considered case has 
a United States court ever issued an injunction, directly or 
indirectly, (except in bankruptcy matters,) to restrain pro- 
ceedings pending in a state court; nor has it respected any 
injunction or other mode of interférence with its jurisdiction. 
There has seldom arisen any conflict of jurisdiction since the 
organization of the United States government, because both 
fédéral and state courts hâve, with rare exceptions, observed 
the obvious rule of comity, and the fédéral courts hâve strictly 
complied with the provisions of the aot of 1793, prohibiting 
injunctions of the kind claimed hère. 
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It is true, there Ijias been Bome apparent diversity of views 
as to concurrent jurisdiction m certain classes of cases, as of 
administiators, etc., settling estâtes under local laws. It 
never bas been disputed that a non-resident creditor or dis- 
tributee could maintain suit against an administrator ; but 
when judgment was bad, it bad to take its place under tbe 
classifications of demands by tbe local law, instead of being 
enforced by exécution agàinst the administrator or tbe assets 
in bis bands. 

Tbe case of Toudley v. Lavender, 21 Wall. 276, sufficiently 
explains tbe rule and tbe reason on wbicb it rests. Tbe fol- 
lowing cases, cited by tbe respective counsel, divide tbem- 
selves into two classes : (1) Will a fédéral court interfère by 
injunction witb proceedings in a state court? Under tbis 
bead it must necessarily be determined wbetber sucb matters 
as are bere sougbt to be enjoined are witbin tbe purview of 
tbe rule. (2) Wbetber, despite proceedings peuding in a 
state court, a non-resident cannot sue in a fédéral court, as 
in probate matters, and obtain judgment against an adminis- 
trator, to be coUected as stated in 21 Wall., supra. 

Tbe first proposition is tbe only one now before tbis court. 
A provisional injunction is asked under tbe facts beretofore 
recited to prevent tbe assignée from taking possession of or 
interfering witb tbe corporate property, even if tbe state court 
sbould, in discbarging its receiver, so order. Tbat property 
is now in custodia legis. Wbat tbe action of tbe state court 
may be is not disclosed, and cannot now be' known. It re- 
mains for tbat tribunal, witbout interférence from tbis court, 
to make sucb final orders witb respect tbereto as, in its judg- 
ment, tbe law and facts require. The embarrassment under 
wbicb parties may labor, if tbis court does not usurp juris- 
diction, are far less tban if conflicts of jurisdiction arise. It 
may be tbat great loss and injury will resuit if tbe corpora- 
tion is not permitted to proceed with its business affecting 
tbe navigation of tbe upper Mississippi, and tbat, as urged, 
tbis important enterprise may be wrecked, to tbe détriment of 
ail parties in interest, unless tbis court intervenes by injunc- 
tion. Tbat argument cannot prevail against tbe prohibition 



838 FEDERAL BEPOBTEB. 

of the statute ; nor is it seen how the corporation or plaintiffs 
would be profited pending this litigation if the assignée is 
enjoined from acting. It must suffice tliat, on the record, it 
Bufficiently appears that this court has no power to grant the 
provisional injunction. 

The foUowing are the principal cases cited by counsel, 
wMch bave beén fuUy examined and considered: Diggs v. 
Walcott, 4 Cranch, 179; Watson v. Jones, 13 Wall, 719; 
Haines v. Carpenter, 91 U. S. 254; Chaffin v. St. Louis, 4 
Dillon, 19; Dial v. Reynolds, 96 U. S. 340; High on Injunc- 
tions, 109, 110, 111; Erwin v. Emory, 7 How. 172; Suydam 
V. Boyd, 14 Pet. 67 ; Union Bank v. Jolly, 18 How. 503 ; 
Green v. Creighton, 23 How. 10 ; Payne v. Hook, 7 Wall. 425 ; 
Toudley y. Lavender, 21 Wall. 283; Andrews v. Smith, 5 Fbd. 
Eep. 883; Jamiary v. Powell, 29 Mo. 241. 

MgCeaey, C. J., (concurrinçj .) The rule is that no injunc- 
tion shall be granted by any court to interfère with the pos- 
session, control, or disposition of property which is in the 
hands of another court of co-ordinate jurisdiction. The rea- 
son for the rule is that its disregard would lead to conflicts 
between courts of equal authority, and recognizing no com- 
mon arbiter, which conflicts might lead to the most serious 
and disastrouB conséquences. The great importance of the 
strict observance of this rule in the administration of justice 
in our state and fédéral courts has always been recognized 
in both forums, and for reasons which at once suggest them- 
selves as very cogent. 

I am disposed, so far as I am concerned, to uphold it fuUy, 
and, even in cases of doubt, to lean towards the adoption of 
that view which cannot possibly lead to conflict. The fact 
in the présent case is that the property is now in the custody 
of the state courts. The possession of the receiver is the 
possession of the court itself, and the disposition of the prop- 
erty by the receiver is a matter to be ordered by the court, 
which has a perfeet right to dispose of it as it pleases. That 
court has control not only of the property, but aifio oE the 
receiver and the assignée, and in the exercise of the un- 
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doubted authority it may order the property to be delivered 
by the receiver to the assignée, It is, indeed, manifest that 
the appréhension on the part of complainants that the state 
court will so order, was the moving cause of the institution 
of the présent suit. It appears from the record before us 
that in the course of the proceedings in the state court, the 
borporation, the receiver, and the assignée ail being présent 
in court and fully heard, that court decided that it is its duty 
to détermine to •whom the property shall be delivered when 
the receiver shall be discharged. In this I hâve no doubt 
that court is right. It has jurisdiction of the property and 
of the parties claiming it. It may be that the assignée îs 
not an officer of the state court in the same sensé as if ap- 
pointed by the court; but it is manifest that, from tbe 
moment an aseignment is made under the state laws, the 
assignée îb for many purposes subject to the orders of the 
state court. This is, however, not very material hère, for it 
appears that the assignée has actually appeared in the state 
court to claim the property, and is now clairoing it in that 
forum, and that the state court has decided that as the record 
now stands in that court he is entitled to it. It wonld cer- 
tainly be a most unseemly interférence on our part to attempt 
at this stage of the proceeding to take the control of the 
property ont of the hands of that court. Suppose we should, 
by a preliminary injunction, restrain the assignée from acting 
under the assignment and from taking the property, what 
right or authority hâve we to forbid the state court to order 
the property delivered to the assignée? It is tbe plain duty 
of that court, when it cornes to discharge its receiver, to 
détermine and direct him as to the disposition of the property 
in his hands. How can we enjoin the assignée from receiv- 
ing the property without interf ering with a disposition of it 
•which the state court may make and has a perfect right to 
make in the exercise of its prior jurisdiction? We cannot, 
of course, say in advance that the state court will or will not 
order the property delivered to the assignée. If it has juris- 
diction to so order, and viay so order, that is enough. We 
must recognize and respect the right of the court to deter- 
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mine the question either way according to its judgment, and 
not acBording to ours. If we interfère to détermine it in 
advance, by preliminary injunction, we are plainly attempt- 
ing to control the action of that court. It is no ans^wer to 
say that we do not enjoin the court, but only the assignée. 
It may often happen that an injunction to restrain public 
officers, or private persons, if granted and enforced, will, in 
eflfect, tie the hands of the court under whose orders they are 
to act. If, for example, a party subject to the iurisdiction of 
astatepourtis enjoined by a fédéral court from obeying the 
orders of the former, this is an interférence with the court as 
well as with the individual. And the difficulty is not less- 
ened — it is rather increased — by issuing the injunction in 
advance of the order of the state court, but after it bas pos- 
session of the subject. 

It foUows that application for relief by injunction, upon the 
grounds stated in the bill, must be addressed to the state court, 
which bas possession of the property, control over the several 
daimants, and power either to order or forbid delivery to the 
assignée. 



BuBDioK V. Petebson. 

{Circuit Court, D. lowa. , 1880.) 

1. RiGHT OF RbmovaIi bt Intbh-vbnob. 

Any one coming into a case by pétition of intervention has the 
same riglit of removal as an original party plaintifE or défendant. 

2. Pétition for Removal — Avehment of Citizbnship. 

Tlie pétition for removal of such intervenor, if flled simultaneousiy 
witli his pétition of intervention, is sufflcient if it aver the citizenship 
of the parties in the présent tense ; for, as to the intervenor, the filiug 
of his pétition of intervention is the commencement of the suit. 

Motion to Eemand. 

Action of ejectment, instituted in February, 1876, by the 
plaintiff, G. W. Burdick, against the défendant, John Peter- 
son, in the district court of Winneshiek coimty, lowa. The 
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défendant appeared in the state court and pleaded the gên- 
erai issue and the statute of limitations. The cause was by 
the state court continued at the February term, 1876, at the 
June term, 1876, at the October term, 1876, at the February 
term, 1877, and at the June term, 1877. At the October 
term, 1877, George 0. Tollman had leave to file pétition of 
intervention, whereby he alleged that he was the owner in tëe- 
simple of the land in contiroversy, having, after the com- 
mencement of this suit, purchased the same at master's sale 
under a decree of foreclosure. He avers that under èàid de- 
cree and sale he was. placed in possession of the land by the 
marshal, and défendant, Petersoh, ejected therefrom, about 
September 1, 1877. The pétition of intervention alleged, in 
substance, that ail the interest, and the possession, of the 
original défendant, Peterson, had, by virtue of the foreclosure 
and sale, passed to the purchaser, leaving Peterson thereaf- 
ter a nominal party only. The pétition of intervention was 
filed October 23, 1877. On the same day the intervenor 
(Tollman) filed bis pétition for removal of the cause to the 
circuit court of the United States. The pétition is in the 
usual form, except that it avers the citizenship of the parties 
in the présent tense. The removal was on the same day 
ordered by the state court. At the May term, 1880, of this 
court, the cause was tried, and resulted in a verdict for the 
défendant. A motion to set aside verdict, and for a new 
trial, was afterwards made by plaintiff, and is still pend- 
ing. More recently a motion Was made by the plaintiff 
to set aside the judgment and remand the cause to the state 
court, upon the ground that "said judgment is void for want 
of jurisdiction in the court, the cause having been removed 
from the state court, and it nowhere appearing that at the 
commencement of the suit the citizenship of the parties 
thereto was such as to authorize the removal thereof and. 
confer jurisdiction upon this court." 

Wright, Gatch é Wright, toi motion. 

Chas. A. Clark, amicus curia, contra. 

MçCkary, C. J. This pourt bas several times held that the 
pétition for removal, or the record of the cause in the statfr 
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court, under the act of 1875, must show the citizenship of the 
parties at the time of the commencement of the suit.* As- 
suming the correctness of that gênerai rule, we are to inquire, 
how does it affect this case ? The removal hère was upon the 
pétition of ToUman, the Intervenor, who beoame the owner 
of ail the interest of the original défendant by a purchase at 
judicial sale, made after this suit was brought and had been 
for some time pending, but before trial. The pétition for re- 
moval was filed simultaneously with the pétition of interven- 
tion, and the allégation is that the intervenor was a citizen 
of New York at the time of filing the pétition, or, in other 
words, at the time he became a party to the suit. Of course, 
his citizenship before he became a party is unimportant, so 
far as this question is concerned. If he had the right to 
remove at ail, it was manifestly sufficient to aver the citizen- 
ship of the parties at the time that right aocrued ; that is to 
say, at the time he beoame a party to the suit. 

The only question to be considered, therefore, is whether 
a party who in good faith becomes the owner of property 
pending the litigation conceruing the title thereto, in a state 
court, and who, by proper means, makes himself a party to 
the cause in such court before trial, is entitled to the bepe- 
fits of the provisions of the act of March 3, 1875, relating to 
the removal of causes. In other words, if such a party be a 
non-resident of the state, has he, when coming into the case 
by intervention, the same right of removal that he would 
hâve had if originally a party plaintiff or défendant? The 
statute provides that in any suit of a civil nature, brought in 
any state court, involving pver |500, in which there shall be 
a controversy between citizens of différent states, "either party 
may remove said suit into the circuit court of the United 
States," etiî. Section 2, Act of March 3, 1875. Can we, with 
propriety, limit the application of the words "either party" 
to the original plaintiff and défendant ? I think not. The 
act applies to ail hona Jide litigants in the state courts, 
whether made parties originally or not. "Either party," 

*See Beedé v. Oheeney, 5 Ped. Rbp. 388 ; and Kaeiser y. Illinois Cent. B. 
Co., ante, 1- 
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■whether plaintiff, défendant, or intervenor, may remove a 
cause by showing the necessary facts. It followB from this 
that as to an intervenor it is enough to show the eitizenship 
of the parties at the time of his intervention, for, as to him, 
that is the commencement or bringing of the suit. 

But the above-cited section of the aot of 1875 further pro- 
vides that when, in any suit mentioned in the section, "there 
shall be a controversy which is wholly between citizenç of 
différent states, and which can be fully determined as between 
them, tben either one or more of the plaintiff« or défendants 
actually interested in such controversy may remove said suit 
to the circuit court of the United States for the proper dis- 
trict." This clause very clearly applies to a controversy 
between the original plaintiff and an intervenor who may be 
brought in in the course of tbe litigation and before triad. It 
is enough if the controversy described is in the suit ; there is 
no requirement that it shall be between the original parties. 
The intervenor became a défendant within the meaning of 
this clause, and since there was very clearly a controversy 
between him and the plaintiff, in which the original défend- 
ant had no interest, aûd which could be fully determined as 
between them, the right of removal existed. 

If the pétition for removal bad not been filed until after tbe 
intervention, it would, upon the principle of the cases here- 
tofore decided by this court, hâve been necessary to aver the 
eitizenship of the parties at the time of the intervention; but 
inasmuch as the pétition to intervene and the pétition for 
removal were £led at one and the same time, I am of the 
opinion that the use of the présent tense in the latter was 
suffîoient. 

It is not necessary to détermine whether the motion îb in 
time, (having been made after judgment,) since, independ- 
ently of that question, it must be overruled. So ordered. 
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fooL, Administratrix, v. The C, B. & Q. E. Co. 
(Circuit Court, B. I<ma. May 11, 1881.) 

1. JUKOE— MiSCONDirCT— PnEJUDICB. 

Where the natural tendency of what a juror does or says or will- 
ingly listens to from others is to bias hia mind, or where his miscon- 
duct évinces a prejudgment of the case, or ill-will, or passion against 
the losing party, the inference of préjudice in the true sensé inevi- 
tably follows, because the verdict cannot be said to be the resuit of a 
f air trial. 

2. Samb— Samb—Bamb. 

iUnder such circumstances the mère facts that the successful party 
was not in fault, and that the verdict -«vas approved by the court, does 
hot rèlieve the case from the mïérence of préjudice. 

3. 8ame — Same— SAiffi. 

■ . Whére a juror talks éùtside thé jury room about' a case pending ftnd 
: ; ai:|qtéaide(^ bef6rp him, te giyës thé blearest évidence that he is not 

an iiBpartia} and unbiased juror. , 

4. Samb— Same— Same.. . . ^ ' ,:\ ■■■ ,. . 

Tiie stàtément of a juror tjiat w^iàï he has thus saîd or heard has 
•f aot afiected' or inflùeàced'Mâ'jUdéiiient, isnot, uiidér stohicîrciiiii- 
vriiStaiiïeeSj.entitled to aîiy weight..:.' ■ '•'■'■'• ■'-■<>■':■ ;• ■/ 

fi,;i|Si|:îwrf)T}iîAi.— jyiiscQïDjjcT, OF JtrBàisfrt-PuEJuiJidE. , *. i! ■: 

; Partpf ,tbe jprors engaged ii» the: trial of a «^ause pagsed several 

consécutive evenings at cards in the room of one of the defendant's 

counsel, at the hotëï -wliére somé.'brft' not all.'of satd jtirors Were 

iii îstQpping.! :'lt.appfeared'lthat itaeicbunsel did ûot kno-wthat thèse 

.,_j\\Tqx^iY^v&(?^ the party vhen he^îonsented that.hi^ ropm^^iould be 

thus Vccupied, and that ■wheh he discovered that ^ajct he studiously 

' ■ ke^î^lOof f-rotn the 'room every evening until afterthe càrd party had 

' ^dispérsed. It fùrthèr appeared that while the eaaewaè'yet before 

, . ; the Jaïy and lindèç jded, one of tjie jurors had tallied freely and f ully 

,"with a thjrd party about the ease, and had in such conversation 

■ «xpressed himsejf to the préjudice of the plaintifE and the.plaintitf's 
• <3otiû»el/ It aJso appeared that after the jury had retired for consul- 
tation that this same juror moyed that one of their party act as fore- 
maiL ^and that then, upon motion, said juror was apppinted gecretàry. 
Seld,, in view of thèse circumstances, that the verdict should be set 
asidè and a new trial granted. — [Ed 

Motion for a New Trial. 

Hagerman, McCrary é Hagerman, for plaintiff. 
H. H. Trimhle and J. W. Blythe, for défendant. 
Love, D. J. This case was tried by jury at the last January 
term, in Keokuk. The jury gave a verdict for the défendant. 
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The plàintiff now moves for a new trial. The plamtiff is the 
widow and administratrix of Erastus P. Pool, deceased, who 
lost his life in conséquence of personal injuries received in 
attempting to make a coupling while in defendant's service. 
The action is to recover damages resulting from the injuries 
thus received. The plaintiff's counsel hâve, in support of the 
motion, insisted on many grounds of law and fact which I 
deem it needless to cohsider. I shall confine what I hâve to 
say to the alleged misconduct of the jury. In this matter 
some very material facts relied npon for the motion hâve 
been disproved. Othëfs hâve been so far explained by couh- 
ter affidavits as to reliève the case of the bad aspect in which 
it ïnight otherwîse appear to the court. I shâll pasé'all 
dbubfcfùl or disproved fàcts without notice, coiifining ûiy &i-- 
ten'tion exclusively to such as hâve been clearly proved.- • ' 

It undbiniably appeârs that a numbêr of the jûrbfs/ dûr- 
îtig the progress of the trial, passéd éevêral conséëtltivé 
éfehings àt caMs in the fooni of one àî the defeud^nt^'^éoun-' 
sel; àt the hôtel 'whére somë, but îiot â\ï, df said jurofé' iféVê 
stdppirig. This was a gréîàt àfid'reprehèhsible imprdfprièty'j 
ârid if it'did not clearly ap^iekr tiat thd jîifbts menticïiieâ 
étscùpied the'room iri qiiS^Stiori Withôiit àny invitatibii'oif^in-s 
dù'dement froîfi the defendd.àt*s counsèl; I would ri6t-hesïtâ!t^ 
to set àside thie Verdict on that g'round atone. Eut it' (îoW 
appëâr affirmàtively, by thé àiffidavits Vhich hâve beéû ûlèài 
that the jtirorfl' occupied Judge l'rimblè'B roûnï uhdeir pecttliàr 
circumstahcès, which relièvé both' Judge Trimblë âhd Mr. 
Bîythe, his associate cOunsel, from any just cèn'ôùre or réspOiîi 
eibility'.'; It'is due alike tô the counselcohcèrlied ànd tô the 
court that the circumstànces referired to should be stated àn<J 
placed upon record. 

It appears that Judge Trimble and Mr. Blythe dôctipied 
separate rooms upon the samefloorof the hôtel. Thèse gôû- 
tlemen were closely occupied at Mr. Blythe's room till laté in 
the evèning of each day during the trial, examiiiing withésses, 
ànd otheïwise preparing their defence. Judge Trinàble's 
room was virtually unocoupied by him till a late hour of the 
night, and not, it appears, till the eard pàrty had dispersed. 
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The faet that tbe jurors in question occupied Judge Trîmble's 
room at ail is satisfaotorily explained. 

It appears to hâve been arranged that some jurors in at- 
tendance upon the court should while away their evenings at 
cards in the rooms of Colonel Milo Smith, who was a juror 
of the regular panel, but not in the Pool case. It so hap- 
pened that Mrs. Smith, after some days, reached the city, 
and it therefore became necessary to abandon the arrange- 
ment for meeting at Colonel Smith's rooms. 

Thereupon John E. Wallace, who was not a juror in the 
case then on trial, seeing that Judge Trimble's room was un- 
occupied, asked him if he had any objection to their card 
party meeting at his room. He did not state to Judge Trim- 
ble who the persons engaged in the card playing were; and 
the latter, when he gave consent to their using his room, wa» 
not aware that any juror in the Pool case was of the party. 
It clearly and indubitably appears that when Judge Trimble 
and Mr. Blythe afterwards came to know that some mem- 
bers of tbe jury in tbe case then on trial were of the oard 
party, they kept studiously aloof from Judge Trimble's room. 
It is proved clearly that Mr. Blythe was never in the room 
at ail when the jurors were there, and Judge Trimble was in 
the room only once during the several nights ia question, and 
then only for a single moment to obtain some needed papers. 
It appears that neither Judge Trimble nor Mr. Blythe ever, 
on any occasion during the trial, spoke to any jurors con- 
cerningthe case, or aUuded tothe same in their présence ex- 
cept in open court. When Judge Trimble found that some 
members of the jury in the case were occupying his room, as 
stated, he was placed in a somewhat embarrassing situation. 
He had given consent to their ocoupancy of his room, which 
was practically vacant. He could not well rescind his assent 
and order thenx to vacate the room without danger of giving 
olïence and perhaps prejudicing his client's cause. Both he 
and Mr. Blythe seem to bave done ail that could reasonably 
be expected of them under the circumstances ; they kept aloof 
from the room during its occupancy by tbe jurors, and ab- 
stainçd scrupulously from making any allusion to the case on 
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irial to any member of the jury. But the conduct of the 
jurors thernselves was plainly inexcusable. Though ii may 
havG been the resuit of mère thoughtlessness, it- was mani- 
festly calculated to bring grave suspicion upon them and 
upon any verdict they might render. AU that the public and 
the living suitor could know was that severàlof them who 
were actually trying the cause were spending night after 
night in the rooms of the defendant's cotinsel. How and by 
what means and under what circumstances .they got there ; 
whether with or without invitation ; whether with or without 
purpose respecting the trial ; whether to receive or not to re- 
çoive hospitality, — could not be known or explained to the 
world without. AJl this would be matter of mère conjecture, 
and what conjectures were likely to be made it is neediess to 
say. Even those at the hôtel who were informed that thesé 
jurors were engaged in an innocent game of cards for amuse- 
ment might very naturally ask why they did ilôt occupy the 
room of some one of their own number who was stopping at 
the house. ' 

The circumstances which hâve been satisfactorily ex- 
plained to the court were necessarily unknown to the public ; 
and, although public opinion ought by no means to influence 
or control the verdict of juries, yet a décent regard to the 
opinion of mankind is a duty not at ail incompatible with the 
higher and paramount obligation to do exact justice between 
man and man. 

Such conduct as I hâve referred to on the part of jurors, 
while trying a cause, merits the most decided réprobation. 
It tends directly to bring suspicion and discrédit upon jury 
trials, and upon the administration of justice itself. No 
suitor could feel OtherwiSe than aggrieved at a verdict ren- 
dered against him by jurors so demeaning thernselves, and a 
court which should fail to discountenance such conduct when 
brought toits attention would justly lose the esteem and con- 
fidence of ail just men. If there was iio other fact before 
me than the misconduct just mentioned, I should, with great 
rcluctance, permit the verdict to stand. The exampk would, 
I fear, be innnitely mischievous. I should, therefore, dlB- 
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carding ail nice distinctions, feel inclined to put the seal of 
disapprobation in the most decided manner upon such mis- 
conduct by setting aside the verdict. 

But there are other facts to be considered. It is shown to 
my entire satisfaction that Mr. W. H. Hope, a memberof the 
Pool jury, in utter disregard of the instructions of the court, 
while the case was yet before the jury and undecided, talked 
freely and fuUy with Mr. G. W. Meredith about the case, ex- 
pressing himself to the préjudice of the plaintifif and plaintiff 's 
counsel. Meredith says Hope began the conversation without, 
any question from him, and that he carried it on in a sneering 
way, saying, among pther thinga, that"Hagernian had the court 
room full of Keokuk people, who, whenever he said anything, 
applauded, and that Keokuk thought they had got this thing 
fixed up yery nice," etc. It is needless to say that there was no 
such thing as applause in the court room. Any such manifes- 
tation would hâve been very quickly suppressed. Hope, in biS: 
affidavit, dénies this, but I am constrained, nevertheless, to 
crédit Meredith's statement. Meredith, it seems, is a re- 
spectable farmer living in Van Buren county. His character 
is unquestioned. He appears to hâve no connection whatever 
with the plaintiff, and no interest in the litigation. What, 
therefore, could hâve moved him to fabricate such a state- 
ment as he has made and swom to ? What motive — what 
inducement had he to commit voluntary and gratuitous per- 
jury? Meredith's testimony is positive and affirmative. If 
false, it was wilfuUy false. But Hope's déniai is négative. 
He may possibly hâve forgotten what he did say to Meredith, 
or, at ail events, he may hâve had but a very dim and indis- 
tinct recollection of the conversation. Ât any rate, Hope, 
finding his conduct as a juror called seriously in question, 
had a very strong motive for denying the truth of Meredith's 
statement, while Meredith had none whatever to make a false 
affidavit» It may be added that Hope was one of the jurors 
who, though not stopping at the Patterson House, was présent 
with the rest at the. card party there, and that we find him 
taking a decided and active part when the jury first retired 
for consultation. 
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Mr. Carter, a member of the jury, testifies that immedi- 
ately after the jury retired for consultation, Hope moved that 
Palmer Clark act as foreman, which was carried. Another 
gentleman, who was also présent with the card party, then 
moved that Hope act as secretary, which also prevailed., 
The balloting then comnienced. It is remarkable that some 
one did not move the appointment of a committee to prépare 
and report a proper verdict to be adopted by the jury. That 
was ail that seemed wanting to transplant the tactics of the 
vétéran politician in full bloom from the caucus to the jury 
room! 

There being no évidence in the affidavits before the court 
to implicate the défendant in the misconduct of the jury, 
counsel contends that. the court ought not to set aside the 
verdict, because the misbehavior of the jury is no ground for 
granting a new trial where the successful party is not at 
fault, and when there is no préjudice to the losing party. 
And in this connection the counsel argue that the verdict 
was clearly right, and that no other verdict could hâve been 
rendered upon the évidence. There are oertainly authorities 
to Bûstain this doctrine, and, with a proper understanding of 
what constitutes préjudice, I see no good objection to it. 

But what is préjudice? Can the court say that where the 
jury misbehave, so that the losing party bas not had a fair 
and impartial trial, there is no préjudice, because the court 
may be of opinion that the verdict is right ? By no means ; 
because the losing party is not bound to accept the judgment 
of the court : he is entitled to the verdict of an impartial 
jury. Suppose, in a criminal case, the jury should commit 
the fault of receiving information outside of court, and the 
judge should be of opinion that the conviction was clearly 
right, could the court pronounee that there was no préjudice 
to the prisoner, and therefore refuse him a new trial ? Clearly 
not; and yet there is in this respect no distinction in princi- 
ple between civil and criminal trials. The right to a fair and 
impartial trial by jury is the same in both. The true idea 
of préjudice in this connection was this ; Was the misbehavior 
of the juror such as to make it probable that his mind was 

v.6,no.9— 54 
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influenced by it so as to render him an unfair ànd prejudiced 
juror? 

Doubtless there may be cases of misbehavior in which the 
court could say without hésitation that the mind of the juror 
could not possibly hâve been affected by the misconduct im- 
puted to him. Many illustrations may be found in the books 
of misbehavior without préjudice in this sensé. Thus, if, 
after the jury should find their verdict and seal it up, and be- 
fore its delivery in court a juror should talk with third persons 
about the mérita of the case, there would be clearly misbe- 
havior, but not préjudice in the proper sensé of the word. The 
court might pronounce -without hésitation that the communi- 
cations made to the juror under such circumstances could not 
possibly hâve influenced him in finding the verdict. In such 
case there would be misconduct withou préjudice. But where 
the natural tendency of what a juror does or says or willingly 
listens to from others is to bias his mind, or where bis mis- 
conduct évinces a prejudgment of the case, or ill-will, or 
passion against the losing party, the inference of préjudice 
in the true sensé inevitably follows, because the verdict can- 
not be said to be the result of a f air trial. There is no right 
more sacred than the right to a f air trial. There is no 
wrong more grievous than the négation of that right. An 
unfair trial adds a deadly pang to the bitterness of defeat. 

Now,the human mind is constituted so that what one him- 
self publicly déclares touching any controversy is much more 
potent in biasing his judgment and confirming hia prédilec- 
tions than similar déclarations which he may hear uttered by 
-other persons. When most men commit themselves publicly 
to any fact, theory, or judgment they are too apt to stand by 
their own public déclarations, in défiance of évidence. This 
pride of opinion and of conaistency belongs to human nature. 
Where, therefore, a juror talks outside the jury rôom about a 
case pending and undeoided before him, he gives theclearest 
évidence that he is not an impartial and unbiased juror. The 
Tery discussion of any matter by a juror elsewhere than in the 
jury room tends to the forming of false impressions and pre- 
jurlgments. Nor will it do for a muinent to accept the state- 
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ment, of the juror that what he bas said or heard bas not 
affected or influenced his judgment. 

Almost any juror, -when detected in such misconduct and 
arraigned for it, will disclaim the influence upon his own mind 
of what he has uttered in violation of his duty. This is 
human nature. Moreover, few bave eithèr the capacifcy or can- 
dor to speak with any reliahle certainty of the éléments which 
enter into their own minds in pronouncing a judgment or 
verdict. 

The only safe rule for the court to follow is to form its judg- 
ment from the natural and logical conséquences of the juror's 
words and conduct, with little regard to his protestations in 
exculpation of himself. 

AU parties, and especially corporations, bave a deep 
concem in keeping juries strictly to the Une of duty and 
propriety. When they deviate from that Une there is no 
longer any secarity against tbose malign, extrinsic influences 
wbich are sure to pervert and poison the streams of justice. 

An order will be entered setting aside tbe verdict, and 
grantinga new trial; and tbe court will consider a motion, 
if made, to rescind tbe order transferring tbe case to Eeokuk 
for trial. It is quite évident that there is in that city a deep 
and all-pervading sympatby for this unfortunate plaintiff, 
wbose home is among its citizens, and in whose sorrows they 
largely participate. Althougb this feeling is but natural and 
by no means discreditable to tbe citizens of that city, yet 
the manifestation of it at tbe trial was so marked and so un- 
usnal as to induce a belief that the ends of justice will prob- 
âbly be best subserved by a trial elsewhere. 

McCbary, C. J., havingbeen of counsel, took no part in the 
case. 
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United States v. National Park Bank of New York. 

{District Court, S. D. New York. January, 1881.) 

1. MoNET Païd Undbr a Mutual Mistakb of Fact— Foegebt of 
Drawbb'8 Kamb — NœaLiGENCB. 

Where the défendant collected from the plaintiâ the amount ol a 
draf t received by it froiti another bank for coilection, orediting the 
payment in its account with the latter, which draft was drawn by a 
paymaster for bounty money, to the order of one D., upon the assist- 
ant treasurer of the United States at New York, purporting to be 
ihdorsed by him, and was indorsed by the other bank, but not by the 
défendant, and it was claimed that the fact that D.'s name was ^ 
. forgery was not dlscovered by the plaintifE until 10 years afterwards; 
and not communicated to the défendant until- another year had 
elapsed,— 
'-' IH an action fô rëcov'er the money : 

ii; HeldjthaX the case is clearly one of payment of money nnder a 
; ,;< mùtual mistake of fact, and the plaintifE is entitled to recover, there 
„ being no allégation or proof of any loss or damage to the défendant, 
"' ' or bf àiiy loss of rémedy by tlie défendant agàihst the bSnk from 
•-•' ^hich the draft was réceited, by rèttsto- Ôf the delây iii disCovering of 
i;î.commiiBic»tii)^. information of the Inistake. ; ' ;i'. . 

That, mère negligepce, unattende4 with suoh loss or damage, can- 

not ifnpair tné équity of the party, payi'hg inonèy iinder a mutual irii^.' 

'• tkke'of fact, to récôvèr it fHsiiï thé ôther party w4o féceiTèd ft-^ith- 

iJ-^^utgityîiag toy consideratioit therefor. . ,)!•!*'' 

;;:•; The raie decjarçd in ./"/'ïce.jV. JTêflsi, 3 Burr. 1364, relating to 'the 

~, aicceptance or paymeat of a draft, the. drawer's signature being 

■ "forgéd, and èaseà folldwing it, are lïoV regifrded aè ëîcéptibns tb the 

' ; ' géhèràl ttile; 

'.y; The cases of countetfeit môneyrest on a différent principle, the 
theory being that delay must necessarily impair the remédies over of 
tiie party from whom thè money was received. 
■:In this case the défendant hàs- à' complète remèdy against Ihe dthér 
bank upon the plaintifE's recovery in this action. , It is immaterial 
what the plaintifl: may do with the money, or what is its duty to- 
wards i). 

C. P. L. Butler, Ass't Dist. Att'y, for plaintiff. 

Barlow é Olney, for défendant. 

Choate, d. J. This is a suit brought to recover the sum 
of $100, paid under a mistake of fact. A jury trial has been 
waived. There is no dispute as to the facts. One Dunlap 
made application for bounty money; and in settlement of the 
claim a paymaster of the United States drew a draft on the 
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assistant treasurer at New York for the sum of $100, paya- 
ble to the order of Duolap. . The défendant received the draft 
from another bank for collection, indorsed in the name of 
Dunlap, and also indorsed by suoh other bank. Without 
indorsing the draft, the défendant presented it to the assist- 
ant treasurer in New York, and received the $100, on the 
sixteenth of March, 1869, and immediately thereafter allowed 
it asa crédit in its account with the bank from which it was 
received. The indorsement of Dunlap's name w^as a forgery, 
This ,is a elear case of payment under a mutual mistake of 
facti lit is claimed, however, for the défendant that the 
plaiçitiff cannot recover on account of its négligence iîi iïi4 
formiog -thô défendant of the forgery after its discovery 'that 
the. indorsement was fôrged. It is claimed; tkat the plaintiflf 
djiscoyered the forgery when Dunlap made another applica» 
t^Oïî.foï the bounty, which he didoathe tWenty-fourthi of< 
Pebruary, 1879, and that no infomiâtion of the forgery waS^ 
communicated by the plaintif tb the défendant till .Pébruaryî. 
3; 1880^. It is.not alleged in: thé àùswèr, nor is theirean.;^.» 
proof, that: the défendant has.suffered,any loss or daÈiagé''Jby< 
reason of this delay, or lost any remedy over against;th&. 
partyifrora whom it; received the draft and to whom itpaid 
the money< . But it is contended that such delay is iésélt 
négligence of such & charaeter : that loss or damage will be, 
presumed to hâve resulted from it. I think this ipoint is not' 
^stained, either ;by authority or the reason of the fhingi 
Moiiey thus paid under a mistake of fact is recoverable, be-' 
cause it is paid vnthout any actual considération, and can-: 
Bot equitably be retained. The ruie is équitable, and may be 
defeated where tô allow the recovery would be inéquitable. 
Négligence in the transaction, unattended with any loss or 
harm resulting from such négligence to the other party, 
surely does not impair the equity of the claim against him. 
Such négligence does not touoh the reason of the rule allow- 
ing the recovery* If that négligence consists in delay in 
making the réclamation, with, what justice oan the party to 
whom the payment was made say that though he received 
the money under a mistake of fact, and was bound to retum 
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it ayear ago, and eould not justly or equitably keep it then^ 
beoause it did not belong to him; yet, now that the party 
paying bas neglected to let him know of bis claim after dis- 
covery of tbe mistake, he can justly and properly keep it ? 
Tbis would be absurd. Tbe autborities are to tbis effect: 
that négligence in giving information of the mistake to the 
other party, with resulting loss of remedy over, is a defence, 
but otherwise not. The doctrine resta on the duty which the 
party paying o\res to the other to sbield him, as far as poss- 
ible, from loss or damage resulting from the mistake, when 
he discovers that it is sach. If the failure to perform that 
duty résulta in loss or damage to the other party, then it is^ 
inéquitable that he should be obliged to refund. But if that 
négligence bas made no différence to him then it is imma- 
terial. See Kingston Bank v. EUinge, 40 N. Y. 391; Meyer 
V. The Mayor, 68 N. Y. 455; Pardee v. Fisk, 60 N. Y. 271; 
Union Bank v, Leath Nat. Bank, 43 N. Y. 456; Allen v. 
Fourth Nat. Bank, 59 N. Y. 19; Bank of Commerce v. Mé- 
chantes' Banking Ass'n, 55 N. Y. 213; Continental Nat. Bank 
y. Nat. Bank Corn. 50 N. Y. 575. Thèse cases, it is true, 
are mostly cases where the négligence imputed was in mak- 
ing the payment or in not discovering the mistake, but I 
think the reasoning on which they proceed applies with equal 
fprce to cases where the imputed négligence is in giving in- 
formation after discovery of the mistake. U. S. v. Union 
Nat. Bank, D. C, S. D. N. Y., April 24, 1879; 2 Parsons" 
Notes and Bills, 597. The rule declared in Price v. Neal, ^ 
Burr. 1354, which precludes recovery where the mistake con- 
sists in the erroneous admission as genuine, by acceptance or 
payment, of a draft where the signature of the drawer wa» 
forged, and the cases following it, are now regarded as excep- 
tions to the gênerai rule that négligence in making the pay- 
ment, even where the matter mistaken was peculiarly within 
the plaintiff's knowledge, or one as to which he had a duty 
of inquiry^ unattended with damage, doea not defeat the 
action, Allen v. Fourth Nat. Bank, ut supra; and see 
Welch V. Goodwïn, 123 Mass. 71. The cases cited by the 
del'endant's eounsel, where delay in giving notice thatmoney 
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received was counterfeit was held fatal to the recovery with- 
out aetual proof of damage, are quite différent in principle 
from this case. They proceed upon the theory that sueh 
delay, from the nature of the case, must necessarily impair 
the remediep over of the party from whom the money was 
received, and make it more difficult, if not impossible, for 
him to trace out the source from which he himself received 
it, or to find the guilty party and obtain restitution from 
him. Pindall's Ex'rs v. N. W. Bank, 1 Leigh, (Va.) 617, 
and cases cited; Gloucester Bank v. Salem Bank, 17 Mass. 
22. In the présent case the defendant's answer shows that 
it received the draft from another bank, and its remedy over 
will be complète upon the plaintiff's recovery in this action. 
Merchants' Nat. Bank v. First Nat. Bank of Baltimore, 3 Fed. 
Kep. 66. I think there was no obligation on the part of the 
plaintiff to surrender or tender to the défendant, upon the 
trial, this draft. The possession of it was not necesSary to 
a recovery over. I see no force in the argument, urged by 
defendant's counsel, tïiat the plaintiff has no just claim,i ex 
œquo et bono, because Dunlap cannot sue the govemmeût if 
the plaintiff recovers ; nor is there any force in the sugges- 
tion that the suit is virtually one for the beneôt of Dunlap, 
and that he has been grossly négligent. What the govern- 
ment may do with the money, or what its duty is towards 
Dunlap, are matters immaterial. The défendant has received 
the plaintiff's money, for which it gave no aetual considéra- 
tion, and is bound in law and ex œquo et bono to return it. It 
is unnecessary to consider the point made for the plaintiff 
that there was no such négligence in this case as the défend- . 
ant's arguments bave assumed, or that, if there was, it *ould 
not operate to defeat tte action on the gênerai ground that 
lâches is not imputedto the government by reasonof the nég- 
ligence of its ofi&cers. 

Judgm^t for plaintiff, with interest and costa. 
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Dawes & Co. V. Peebles' Sons.' 
(Uircuit Court, 8. D. Ohio. March, ]881.) 

1. Spécial Contbact — Pleadinq — Whbn Plaiktifp May Dbclake 

on common counts. 

Where the contract hasbeen peiformed, orwhereit has been aban- 
doned by the parties, or put an end to by the défendant, or where it has 
been only partly fulfilled by the plaintilî and the défendant has ac- 
cepted and enjoyed the beneflt thereof , the plaintifE may elect to bring 
hig action either upon the spécial contract, or in gênerai assumpsit, 
declaring upon the common counts. 

2. GBNBKAii Issue to Common Counts m Assumpsit— Dbfences Under 

— Failukb op Considebation. 

Uuder the gênerai issue in assumpsit upon the common counts, the 
défendant may show that he was under no légal obligation to the 
plaintifl for the cause of action set out in the pétition, and may also 
show a total or partial failure of considération, 

3. WhBN DuTT 01' COUBT TO CONSTEUE CONTBAOT— VeRBAL ConTRACT 

— CONFIilCT AS TO IT8 TbBMS. 

If the contiact between the parties was in writing, it would be the 
duty of the court to construe it ; but if it was a verbal contract, and 
there is a conflict in the testimony as to its terms, the court cannot 
construe it, but the matter must be left to the jury, to détermine from 
t^U the évidence what the contract was. 

4. Implibd Wabbantt dp Manufactuebd Article— Fit for Use In- 

TENDED. 

Where a vendor agreed to supply or manufacture for a vendee a 
chatte], without the vendee having an opportunity of examination, the 
law implies that the vendor undertook that it should reasonably answer 
the purpose for which it was intended by the parties. Failure in 
this respect authorizes the vendee to reject within the time specilied 
for its trial. 

6. Sale op Manupactured Article — Acceptance. 

If, before the expiration of the time flxed by the agreement for its 
trial, the vendee notified the vendor that he would not accept it, and 
requested the vendor to take it down and remove it, which he refused 
to do, the fact of its remaining in the position in which the vendor 
placed it, and its use by the vendee for a few days thereafter, while 
waiting for the vendor to take it down and remove it, would not be an 
acceptance by the vendee. 

Action for Goods Sold and Delivered. 

*Reported by Messrs. Florien Glauque and J. C. Harper, of the Cincin- 
nati bar. 
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P^Werner Steinbrecher, îoï ■plaintiSa. - 

Rankin D. Jones, for défendants. 

SwiNG, D. J., {char ging jury.) The pétition in this case 
allèges that the action is brought to recover from the défend- 
ants the sum of $777.24, theprice and value of goods sold and 
delivered by the plaintiff s to the défendants at their request, as 
described in an account which is attached to the pétition and 
made a part thereof . The goods described in the account 
cônsist of a soda apparatus and tumbler-washer and a 
quantity of syrups. The answer of the défendants dénies 
that they are indebted to the plaintiff s as claimed in the 
pétition. It aiso dénies the purchase of the goods, and dénies 
each and évery allégation of the pétition. In an amended 
answer defeïidants admit an indebtedness of $10 for a part 
of the syrups used by theiû, and tender that amount, together 
with the costs, in fuU satisfaction of ail indebtedness from 
them to the plaintiffs. 

From the évidence in the case it appears that the plaintiffs 
"were manufacturers of soda apparatus in the city of Boston, 
and that the défendants were extensive grocers in Cincin- 
nati, Ohio; that the agent of the plaintiffs residing at Cin- 
cinnati entered into negotations with the défendants, about 
the tenth of February, 1880, for the sale of a soda appara- 
tus, tumbler-washer, syrups, etc. Several interviews took 
place between the agent and the défendants, and several let- 
ters passed between the plaintiffs and the défendants. The 
plaintiffs claim that a contract was finally agreed upon be- 
tween their agent and the défendants, by which they sold to 
défendants the soda apparatus, tumbler-washer, and syrups 
for the sum in the pétition alleged, upon condition that it 
ehould yield an average of five dollars per day to défendants 
up to the first of June, and that it should work as well as 
any other apparatus. Plaintiffs further claim that the appa- 
ratus yielded to the défendants far more than five dollars per 
day, and that it was equal in its working to the apparatus of 
any other manufacturer, and that on the first day of June 
they demanded of the défendants the amount of the payment 
which was then to be made, which was refused. Défendants 
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claim also that there was a spécial contract in relation to the 
apparatus, but say that the terms of the contract were that 
the piaintiff should deliver to them the apparatus, and set it 
up ready for use; that theywere to have.until the first of 
June to try it ; and that if it did not yield an average ,of five 
dollars per day, or if it were not perfectly satisfactory to them 
in its workings, they were not to take it. Défendants admit 
that the amount yielded by the apparatus was above the 
Bum agreed upon, but they say that the apparatus was de- 
feetive in its materials and construction, and in its work- 
ing opérations, and whoUy unsatisfactory to them, and that 
they received it and it was put up by plaintifife for them 
about the twenty-sixth of April; that, finding it def active in 
the particulars specified, they notified the plaintiEfs thereof ; 
and that finally, on the twenty-ninth day of May, they notified 
the piaintiff B that they would not purchase the same, and re- 
quested them to take it away, which they failed to do; that 
on the first day of June, when plaintiffs' agent called upon them 
and demanded payment, they refused to pay, and notified 
the agent to remove the apparatus, which he refused to do; 
that they kept it in use, subject to the plaintiËfs' order, until 
the twenty-third day of June, when they took it down and 
notified the plaintiffs thereof; that plaintiffs failing to take it 

away, that afterwards, on the of August,they boxed up 

in good order and shipped in good condition the apparatus to 
the plaintiffs at Boston, where they received and still hold 
the same. 

The plaintiffs admit that the apparatus was received at 
their establishment in Boston about the first of September, but 
say it was not received and kept by them as their own propertj ; 
that it was, when received, in a damaged condition, and not 
worth over $300 ; and that on the twenty-sixth of October they 
wrote the défendants that they had received and held it as de- 
fendants' property The parties differ as to the terms of the 
agreement, but both admit that the goods were delivered by 
the plaintiffs and received by the défendants under a spécial 
contract. And the défendants claim that whetherthe terms of 
the spécial agreement be as the plaintiffs claim or as they 
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•claim, that the suit having been brought upon the common 
counts for goods sold and delivered, and not upon the spécial 
contract, there can be no recovery in the case. 

The law is well settled that where goods are sold under a 
spécial contract, whioh bas not been fully complied with by 
the plaintiff, — in otherwords, if it remain executory, — he must 
fiue upon the contract. But if the contïact bas been exe- 
cuted upon bis part, and nothing remains but the payment of 
the agreed priée by the défendant, the plaintiff may bring 
his action as for goods sold and delivered, declaring upon the 
common counts, or he may bring it upon the spécial contract. 
But if the sale by the terms of the spécial contract be upon 
crédit, he cannot maintain his action upon the common 
counts, as for goods sold and delivered, until after the term of 
crédit bas expired. And, again, if the contract bas been 
partly performed and bas been abandoned by mutual consent, 
or rescinded or become extinct by the act of the défendant, 
the plaintiff may bring his action upon the common counts 
for what he bas done under the spécial agreement; or if that 
which had been done by the plaintiff under the spécial agree- 
ment had not been performed in the stipulated time or man- 
ner, but was bénéficiai to the défendant and was accepted 
and enjoyed by him, the plaintiff may déclare upon the com- 
mon counts, and recover the reasonable value of the benefit 
the défendant bas derived from what he had done. 2 Greenl. 
on Ev. 104; Cutter v. Powell, 2 Smith's Lead. Cas. 17 and 
notes; Lyon y. Bertram, 20 How. 149. If, therefore, the 
évidence shows the existence of either of thèse, the plain- 
tiff may maintain the action in this form. 

It is also contended by the plaintiff that, under the issue 
as made, the défendant cannot be permitted to show the spé- 
cial contract, or that the goods were not as represented. 

The answer is subatantially the gênerai issue, and, in striot- 
ness, opérâtes only as a déniai of the matters alleged in the 
pétition ; but this strictness has been so far relaxed that at 
présent, under the gênerai issue in assumpsit upon the com- 
mon counts, the défendant may show that upon almost any 
ground he was under no légal obligation to the plaintiff for the 
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cause of action set out in the pétition ; and, nnder this plea, 
he may also show a partial or total failure of considération, 
2 Greenl. onEv. 135, 136 ; Thornton v, Wynn, 12 Wheat. 183; 
Mason v. Eldred, 6 Wall. 231; Cutter v. Powell, supra. 

It is claimed by the parties in this case that it is the duty 
of the court to construe the contract in this case. That, un- 
doubtedly, would be so if the contract were in writing; but 
it is admitted by both parties that the contract between the 
agent and défendants was not reduced to writing, and th» 
letterswhich af fcerwards passed between plaintifs and défend- 
ants was simply the statements of each as to what they 
understood the terms of the contract to be. True, in the 
last letter of the plaintifs they say what they are willing 
to do, but wind up by saying they will abide by the contract 
as made by their agent, and to this letter the défendants, 
by letter, give their assent. So it is a question of fact for 
the jury to détermine, from ail the évidence in the case, what 
was the contract as entered int'o by the plaintiffs' agents and 
défendants. If the jury are satisfied, from the évidence, 
that the contract was that the plaintiffs were to furnish 
the soda apparatus and tumbler-washer, fixtures, and syrups, 
and that the défendants should receive from its use five dol. 
lars per day untU the first of June, and it was to be equal in 
its workings to that of any other manufacture of like char- 
acter, and they find from the évidence that it was of that. 
character and yielded that amount, then the plaintiffs are 
entitled to your verdict for the contract priée. Défendants 
claim, however, that the contract was that it was to yield 
them five dolars per day, and was to be entirely satisfactory 
to them to the first of June. If the plaintiffs, without the 
défendants having an opportunity of examination, agreed to 
supply them with or manufacture for them a soda apparatus, 
the law implies that they undertook that it should reasonably 
answer the purpose for which it was intended by the parties. 
Benj. on Sales, 625, 643. And if, by reason of the charac- 
ter of the materials or the manner of its construction, it did not 
answer the purposes of a soda apparatus of that character, 
and the défendants by the contract had until the first day of 
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June to test it, they had a right to rejeet it. And if th© 
plaintiffs were notified by them that they did so rejeet it, the 
plaintiffs cannot recover. But if they did not notify the plain- 
tiffs until after the first of June that they would rejeet it, 
they would be liable to them for the value of the apparatus. 
If the apparatus, by reason of the defects, was unfitted for the 
purposes designed for such apparatus, and the défendants, 
before the first of June, notified the plaintiffs that they would 
not acoept it and for them to take it down and remove it, and 
plaintiffs refused to do so, the fact that it remained in the posi- 
tion in which plaintiffs had set it up, and was for a short time 
used by them whilst waiting for them to take it down and 
remove it, would not make the défendants liable for the appa- 
ratus. If the contract was as' the plaintiffs claim, and the 
apparatus was in ail respects such as the plaintiffs bound 
themselves to furnish, and the défendants refused to keep and 
shipped it to the plaintiffs, and they received it without objec- 
tion and still retain it, they would not be entitled to recover 
the contract price, but only the différence between the con 
tract price and the value of the apparatus in the condition in 
which they received it. 
Verdict for défendants. 



United States ». Tatbs. 

(Disiria Court, E. D. New York. May 2, 1881.) 

1. Inb-amotts Ceimb— Pipth Amendmbnt. 

The crime of passing counterfeit trade dollars is not an Infamoiu 
crime witbin the meaning of the flf tb amendment of the constitution. 
a. Bamb — Inpokmation. 

A prosecution for such oSence, upon information flled by the die- 
trict attorney, does not, therefore, violate the constitution of the Uni- 
ted States.— f Ed. 

Information. Motion in Arrest of Judgmeut. 
A. W. Tenney, for the United States. 
Noah Tebbetts, for défendant. 
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Bbnedict, D. J. Andrew Yates was charged by an infor- 
mation with having passed counterfeit trade dollars with in- 
tent to defraud, in violation of the statute of the United States 
in such case made. Eev. St. § 5457, as amended by act of 
January 16, 1877, (19 St. at Large, 223.) Upon arraign- 
ment he pleaded not guilty. Having been tried and con- 
victed upon such information and plea, he now moves in 
arrest of judgment upon the ground that a prosecution upon an 
information filed by the district attorney, instead of an in- 
dictment of a grand jury, for the crime charged against him, 
is in violation of the constitution of the United States. The 
language of the constitution relied on is found in the fifth 
amendment, and is as follows : "No person shall be held to 
answer for a capital or otherwise infamous crime, uniess on 
a presentment or indictment of a grand jury." 

The question for détermination, therefore, is whether the 
crime of passing counterfeit trade dollars is an infamous 
crime within the meaning of the fifth amendment of the con- 
stitution. The act of passing counterfeit money, with intent 
to defraud, was one of common occurrence in England prior 
to and at the time of the adoption of our constitution, and 
the character of the act, as fixed by the statutes of England 
in force at the time of the adoption of the fifth amendment, 
will furnish a good test by which to détermine whether the 
offence was intended to be covered by the words "infamous 
crime" in the fifth amendment. By the laws of England 
from an early period a clear distinction between the act of 
coining and the act of passing counterfeit coin had been 
maintained. The former was, by the statutes of Elizabeth, 
(1 Haie, P. C. 224,) placed in the highest class of crimes, and 
punished with death, upon the ground that the royal majesty 
of tho crown was affected by such act in a great prérogative of 
government. 1 Euss. on Crimes, 54. The act of passing 
counterfeit coin was nothing more than a cheat. Prior to 
the statute, 15 Geo. H. c. 28, there does not appear to bave 
been any statute of England whereby the mère act of passing 
«ounterfeit coin, with intent to defraud, was made a crime. 
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It was punishaMe as a cheat at common law, but not other- 
wise. 1 EusS. on Crimes, 76. 

The statute (16 Geo. II, c. 28) made it a statutory offence 
to utter or tender in payment counterfeit coin in gold or 
eilver, aûd this statute, after reciting that "whereas the 
uttering of false liaoney, knowing it to be false, is a crime fre- 
quently committed ail over the kingdom, and the offenders 
therein are not deterred by reason that it is only a misde- 
meanor and the punishment often but small," provides that 
the offender, for the first offence, shall suffer six months' im- 
prisonment and give sureties for good behavior during six. 
months; that upon conviction a second time fora like offence 
the offender shall suffer two years' imprisonment and give 
sureties for good behavior during two years; and that apon& 
third conviction for a like offence the offender shall be deemed 
a félon. The provisions of this statute, tak«n in connection 
•with the prier condition of the law upon this subject in Ëng- 
land, are sufficient to show that at the time of the adoption of 
the fif th amendment the act of passing counterfeit coin was not, 
by the laws of England, included among infamous crimes.^ 
Jndging from the law of England as it was understood to be 
at the time of the adoption of the fifth amendment, the con- 
clusion wonld therefore be that the act of passing counterfeit 
coin was not intended to be included among infamous crimes 
within the meaning of the fifth amendment. The same con~ 
clusion is reached by applying the principles of the common 
law to the act hère charged against the défendant. The rulfr 
of the common law by which to détermine whether an act 
was infamous or not is given in V. S. v. Block, 4 Saw^ 
214, where it is said that at common law a crime involving 
a charge of falsehood, must, to be infamous, not only involve 
a falsehood of such a nature and purpose as makes it prob- 
able that the party committing it is devoid of truth and 
insensible to the obligation of an oath, but the falsehood 
must be calculated to injuriously affect the public adminis- 
tration of justice. Tried by this test, the act ôf passing coun- 
terfeit coin with intent to defraud is, manifestly, not infamous. 

The rule of the common law, as above stated, seems to b& 
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reeognized în the statutes of the United States, inasmuch as 
section 5392 contains a spécifie provision that a ■conviction 
for perjury shall render the offender incapable of giving tes- 
timony in any court of the United States ; and, bo far as T 
hâve discoveredj a similar effect has not been given by statute 
to any other crime. But I do net see how the question 
under considération must not be eonsidered as disposed of by 
the décision of the suprême court of the United States in the 
case of Fox y. The State of Ohio, 5 How. 410, where the power 
of a state to punish the act of passing a counterfeit coin of 
the United States with intent to defraud was called in ques- 
tion and upheld upon the ground that it was a mère cheat. 
It will not be pretended, I think, that any act such as the act 
of passing counterfeit coin is described to be by the suprême 
court in the case of Fox v. The State of Ohio, was> by the com- 
mon law, deemed to be an infamous crime. The effect of the 
décision of the suprême court in Fox v. The State of Ohio is 
in nowise modified by the subséquent décision of the samé 
court in U. S. v. Marigold, 9 How. 264, where the power bt 
the United States to punish the act of passing counterfeit 
coin of the United States was upheld upon the ground thàt 
the couït traced "both the offence and the authority tô punish 
it to the power given by the constitution to coin money, and to 
the correspondent and necessary power and obligation to pro- 
tect and to préserve in its purity this constitutional curfency 
for the benefit of the nation;" for in U. 8. v. Marigold the 
court is careful to re-affirm, in express terms, ail the doc^ 
trines deelared in Fox v. The State of Ohio. So that accord- 
ing to the laws . of the United States, as expounded by the 
suprême court of the United States, the act of passing coun- 
terfeit coin with intent to defraud is, in its nature, nothing 
more than a mère cheat. Authority in the United States to 
punish this form of cheating results from the obligation cast 
upon the United States by the grant of power to coin money, 
but the character of the act is not changed thereby. It is 
still a cheat and nothing more. 

It is pushing the argument too far to say that the suprême 
court, in upholding the authority of the United States to pun- 
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isli the passing of counterfôit coin upon the ground that the 
eflFect of such an act was to interfère with the government in 
the discharge of its obligations uùder the constitution, has 
placed the act of passing counterfeit coin in the same cate- 
gory with coining, and that, because coining was inf amous at 
common law, passing counterf ait coin must now be held in- 
f amous. This mode of reasoning would lead to the conclusion 
that ail crimes punishable by the United States are inf amous, 
and must be prosecuted upon the indictment of a grand jiiry ; 
for, except in a single instance, (Const. art. 1, § 8,) ail the 
power to create ofifences possessed by the UuSted States is a 
resulting power derived from the obligations created by the 
constitution. 

The act of passing an unstamped check is plainly enough 
an interférence with the government in the discharge of its 
obligation to levy and collect taxes, and probably nothing 
else. But a prosecution of such an act by information has 
passed under the considération of the suprême court without 
objection, (United States v. Isham, 17 Wall. 496,) and many 
offences of a character to touch the prérogatives of the gov- 
ernment hâve been prosecuted by information, both in the 
circuit and district courts of the United States. U. S. v. Max- 
well, and cases cited, 3 Dill. 275. Before dismissing the sub- 
ject it is proper to add that it is not seen that the question 
under discussion is affected by the circumstance that the stat- 
ute creating the offence prescribes imprisonment at hard la- 
bor, and does not déclare the offence to be infamous or a fel- 
ony. The omission to déclare the crime a felony furnishes, 
no doubt, a reason for considering the crime to be a misde- 
meanor, but the fact that the offence is a misdemeanor is not 
conclusive of the question whether it be an infamous crime or 
not ; nor can the crime be held infamous from the fact that 
it is punishable by hard labor. 

By the statutes of many states any crime punishable by 
hard labor is a felony, but no such test is furnished by the 
statutes of the United States. Indeed, a provision dedaring 
that "a felony, under any law of the United States, is a crime 
punishable with death, or by imprisonment at hard labor," 

v.6,no.9— 55 
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and that "every other crime is a misdemeanor," submitted by 
the revisers of the statutes in their draft, was rejected. See 
2 Draft Eev. St. 2561, title, "Crimes," 

In early times the çharacter; of the crime was determined 
hy the punishment inflicted, but in modem times the act 
itself, its nature, purpose, and effect are looked at for the pur- 
pose of determining whether it be infamous or not. The 
People V. Whippk, 9 Cow. 708 ; 2 Starkie on Ev. part 4, p. 
716. And while under our constitution the legality of an 
information may be affected by the nature of the punishment 
to this extent, that by virtue of the fiJth amendment ail in- 
formation is not légal in any case where the punishment is 
death, — and such was the punishment prescribed for the act 
of passing counterfeit money by the act of 1790, repealed by 
the act of March 3, 1825,— in ail other cases the legality of 
a prosecution by information, not prohibited by positive stat- 
ute, must, as I conceive, dépend upon the judicial question 
whether the nature, purpose, and effect of the act made crim- 
inal is such as to bring it within the meaning of the term 
"infamous crime," as that term was understood at common 
law, and cannot be determined by référence to any déclara- 
tion on the subject contained in the statute, or by the nature 
of the punishment which the statute prescribes. Any other 
rule would place it in the power of the législature to nuUify 
the provision in the constitution by declaring that no offence 
against the United States shall be an infamous crime. 

But if the rule be otherwise, and it be compétent for the 
législature to designate what offences against the United 
States are infamous crimes, or to make a crime infamous by 
declaring it to be a felony, the resuit hère would be the same, 
because the statute is silent on the subject ; and, in the ab- 
sence of some positive provision, the presumption is against 
an intention to make an offence an infamous crime. U. S. 
V. Cross, 1 McArthur, 149. For thèse reasons I am of the 
opinion that the prosecution of the accused for the crime of 
passing counterfeit trade dollars by an information instead of 
by an indictment is légal, and that judgment may properly be 
^ronounced upon the verdict rendered. 
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In order to prevent the delay attendant upon a removal of 
the case to the circuit court by writ of error, under the statute 
of March 3, 1879, (20 St. at Large, 364,) Judge Blatchford 
consented to listen to the argument made upon this motion, 
and I am authorized to say that he concurs in this opinion. 

KoTB. See United State» v. Baugh, 2 Fed. Rbp. 784 ; and ffmted State» 
T. Coppersmith, 4 Fed. Eep. 198. 



United States v. Veazib. 
[Oirouit Court, D. Masaachusett». May 2, 1881.) 

1. Intbrnal Revbncb— Kakufactubed Tobacco— Retail Dealbh— 
Ebv. St. i 3363. 

Section 3363 of the Revised Statutes provides, inter alia, that "no 
manufactured tobacco shall be sold or offered for gale unless put up 
in packages and stamped as prescribed in this chapter, exeept at retail, 
by retail dealers, fram wooden packages stamped asprovided m thi» chap- 
ter." 

Hdd, that a retail dealer who, in the course of his business, sells at 
retail tobacco taken by him from a wooden package duly put up and 
stamped, whether taken at or before the sale, does not violate this 
section. — [Ed. 

Indictment. ' 

U. S. Attorney, for the United States. 

Prentiss Cummings, for défendant. 

Nelson, D. J. This is an indictment under Eev. St., § 
3363, charging the défendant with selling manufactured 
tobacco not put up in packages and duly stamped. The facts 
not being in dispute, the défendant submitted to a verdict of 
guilty, subjeot to the opinion of the court whether the offence 
charged in the indictment was proved. 

Section 3363 is as foUows: "No manufactured tobacco 
shall be sold or offered for sale unless put up in packages and 
stamped as prescribed in this chapter, except at retail, by retail 
dealers, from wooden packages stamped as provided in this chap- 
ter; and every person who sells or offers for sale any snuffs, 
or any kind of manufactured tobacco, not so put up in pack- 
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âges and stamped, shall be fined not less than $500, and 
imprisoned not less than six months nor more than two 
years." 

It appeared at the trial that the défendant was an apothe- 
cary, and also sold eigars and tobacco at retail. He had paid 
a spécial tax as a dealer in tobacco, and purchased plug 
tobacco in wooden packages, put up and stamped as required 
by the internai revenue laws. It was his practice to store the 
original packages in a room in the rear of his shop, and from 
time to time, as his business required, to eut plugs from the 
packages and expose them for sale in a show-case in his front 
shop, the package itself remaining in the back room. At or 
about the time charged in the indictment he sold one of the 
plugs from his show-case to one Walsh. 

It is clear that thèse facts bring the défendant within the 
excepting clause of section 3363, unless, as the government 
contends, a sale at retail must be made directly and literally 
from the package, and a sale of a part after it has been sepa- 
rated from the whole is unlawful. That this is not the mean- 
ing of the clause is plain. Its évident purpose is to permit 
the retail dealer, whose business is to make single sales in 
quantities less than the whole package, to break the package 
and sell to his customers in the lesser quantity. The statute 
prescribes no time when the séparation of the lesser from the 
larger quantity shall be made. It does not déclare that the 
séparation shall take place only at the instant of time when 
the separated pièce is sold. Ail it says is that it shall be/rom 
the package, the évident inference being that it may be taken 
from the package for sale at retail before the sale, How long 
Jbefore, it does not attempt to prescribe. The court cannot 
supply what the statute omits to provide, and by sheer force 
of construction add an élément which is wanting. 

A statute so highly pénal as this should be construed with 
at least reasonable strictness, and ought not to be extended by 
implication so as to include aots not plainly within its terms. 
The interprétation insisted upon by the government is a 
forced one, and is not warranted either by the letter or spirit 
of the enactment. A retail dealer who, in the course of his 
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■business, sells at retail tobaceo taken by him from a wooden 
package duly put up and stamped, whether taken at or bef ore 
the sale, does not violate this section. 
Verdict set aside and a new trial grauted. 



In re Hydb, Bankrupt.* 

In re King, Bankrupt. 

(District Court, 8. D. New Torh. Februaiy, 1881.) 

1. Bankhuit Law OB' 1841— KcLE 30— ADJoUKNisa Question to thb 
Circuit Couut. 

The provision of the bankrupt law of 1841, that " the district judgé 
may adjourn any point or question arising in any case in bankraptcy 
into the circuit court for the district, in his discrétion, to be there 
heard and detemiined," (5 St. 445,) does not preclude the district 
judge from exercising that discrétion, even though the question has 
heen submitted and he has given an opinion thereon, no final order 
or decree having been entered. The opinion is subject to revision 
and correction until the oïder or decree has been entered. 

This interprétation accords with the thirtieth rule in banltruptcy, 
(Act of 1841). 

The importance of the question is a Bufflcient reason for adjourn- 
ing it to the circuit court, even though the point is upt deemed 
doubtful by the district judge. 

(For opinion of the court referred to see 3 Fed. Bbp. 839.) 

G. F. Betts, for respondent. 

W. A. Butler, for petitioner. 

Choate, D. J. The court, having heard thèse cases and 
delivered an opinion therein on ail the points and questions 
submitted in September last, (see 3 Fed. Bbp. 839,) the re- 
spondent, Chapman, now moves the court that certain ques- 
tions arising therein be adjourned into the circuit court. There 
has been great delay in making the application. The entry 
of the final orders to carry into effeot the opinion of the 
court has been postponed, on the application of the respond- 

*See anf£, 587, for opinion of Judge Blatchford upon adjournment of 
the question to the circuit court. The publication of the présent opinion 
aas been delayed by the illness of Judge Choate. 
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ent, to enable him to make a motion for a rehtariug, wbich 
motion bas been made and denied. The respondent bas 
also been very dilatory in submitting to tbe court the amend- 
ments to tbe proposed orders, whicb be obtained leave of tbe 
court to submit. Thèse lâches on tbe part of tbe respondent 
is urged by petitioner's counsel as a reason for denying 
this application, but, in view of tbe great importance of tbe 
case to the parties, I do not feel at liberty, on tbis ground, to 
deny the application, although, so far as it is granted, it will 
be upon tbe condition tbat hereafter there be no delay. 

It is urged on behalf of the petitioners tbat it is now too 
late to adjourn questions into the circuit court, because the 
statute does not allow this to be done af ter the décision of the 
questions by the district court, and tbat in this case tbe ques- 
tions bave been decided by the district court. The provision 
of tbe statute is: "Tbe district judge may adjourn any point 
or question arising in any case in bankruptcy into the circuit 
court for the district, in bis discrétion, to be there heard and 
determined." 5 St. 445. I think the circumstance tbat the 
point or question bas been submitted to the district judge, 
and tbat he bas expressed bis opinion thereon, does not 
preclude him, if in bis discrétion he tbinks it proper and 
just to do so, from adjourning questions into tbe circuit 
court to be there heard and determined. Indeed, it must 
often happen tbat until the district judge bas heard and ex- 
amined the whole case he cannot properly or intelligently 
détermine what points or questions are so important or so 
difficult as to call for the exercise of tbis discretionary power. 
Points wbich upon the pleadings or upon their first statement 
may appear difficult or important, may be found upon exam- 
ination to be settled by autbority ; or, though difficult as ab- 
stract questions, whoUy unimportant, because not décisive of 
tbe matter to be determined. Until an order or decree is 
entered it cannot be said, in the strict sensé of the word, tbat 
there is a décision. The court may, notwithstanding its 
opinion delivered in the cause, enter an order or decree not 
altogether in conformity therewith. Until the entry of an 
order or decree its opinion is subject to re vision and correc- 
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tion. Thîs statute, indeed, is capable of a coustruction that 
the question or point adjourned is to be beard and deter- 
mined in the circuit court, and not to be previously heard 
in the district court, or any décision made théreon in the 
district court. I think, however, this wonld be too strict and 
narrowa construction, in viewof the purposes intended to be 
subserved in this provision of law. 

The thirtieth rule in bankruptcy is as foUows : "If a point 
or question arises which is deemed by the district judge diffi- 
cult and important, the same will be adjourned to the circuit 
court by order, without motion by either party. Either party 
desiring such adjournment,'and, previous to a final décision 
or decree in the district court on the point, produeing the 
certificate of counsel that the point is difficult and important, 
may move the adjoumment, and the court, in its discrétion, 
may allow the same on such motion ; but, unless both parties 
concur in the application, the adjournment will be at the ex- 
pense of the party moving it." This rule seems to show that 
the power of the district judge to adjoum questions into the 
circuit court was understood to be eut off only by the entry 
of a decree or final order by the district court. And such 
seems to hâve been the practical application of the statute 
and the rule in the case of Mott, (unreported.)* 

The first question which I am asked to adjoum into the 
circuit court is, in substance, "Whether the district court has 
power, sitting in bankruptcy, and exercising the jurisdiction 
conferred by the bankrupt law of 1841, by summary order to 
set aside, and order to be surreudered and cancelled, deeds 
given by the officiai assignée which were improvidently, irreg- 
ularly, or without due authority executed by Mm, or which 
were procured to be executed by imposition and fraudulent 
practices upon the court, or which were designedly so drawn 
as to be géants in excess of, or varying in material particulars 
from, the orders of the court under which they purport to be 
executed, while the same are still in the hands of the party 
by whom they were so procured from the assignée, and who 
had notice" of said irregularities and defects, and who gave nu 

*Ante, 685. • 
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value therefor except certain sums paid to the officiai assignée 
as fées, upon the pétition of a party not a créditer of tlie 
bankrupt, and having no interest in the matter except that 
he is in possession of land, claiming title thereto, and that 
he has been subjected to litigation, or is threatened with liti- 
gation, in respect to said land, based upon the deeds sought 
to be avoided. Whether this power, if it can be exercised at 
ail, can be exercised after the discharge of the bankrupt, and 
when there are no longer any known assets to be distributed 
among credltors." 

When thèse pétitions were first presented to the court the 
reepondent, Chapmah, appeared and moved that the pétitions 
be dismissed on the ground that the court had no power to 
set aside the deeds upon thèse pétitions. After argument of 
this motion it was withdrawn, without préjudice to the same 
point, to be taken up on a hearing on the merits, and the 
respondent answered. The point was again taken on the 
final hearing. It was insisted that if the petitioners hâve 
any title to relief they must proceed by plenary suit by bill in 
equity, and not summarily. This point was decided against 
the respondent. However clear it may seem to me that the 
court has power to avoid the deeds by summary order, the 
importance of the question is such that I think I ought to 
adjourn it into the circuit court. 

In Nelson v. Ca/rland, 1 How. 265, Justice Catron says : 
"The district judge may adjourn into the circuit court any 
question, whether he has or has not doubts regarding ita 
décision. Its importance is a suiEcient reason." I think 
this question is of sufficient importance to be so adjourned. 

The next question that I am asked to adjourn into the 
circuit court is whether the sale to Hallihau was valid, and 
prevented a conveyance subsequently to Hunt. This point 
is not important because not décisive of the case. It is true 
that as against Chapman, who acted under the name of Hunt, 
and was not a bonajide purchaser for value, the prior sale to 
Hallihan, which had never been set aside, is made one of the 
grounds for holding the deed to Hunt improvidentiy and ille- 
gally given, but the décision does not rest whoUy or chiefly 
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on the validity of thîs prior sale. The particular point now 
asked to be adjourned, as to the effect on the sale to Hallihan 
of the notice of sale being only a six days* notice, whereas the 
rules of the court required a f ourteen days' notice in case of the 
sale of real estate, was not taken in the argument in this 
court; nor was it decided that the interest of the assignée, if 
he had any, which was sold to Hallihan, was real and not 
Personal. This point of the validity of the sale to Hallihan 
does not toueh the principal grounds of the décision, — the 
fraudulent practice on the court by Chapman, and the fraud- 
ulent Tariance between the orders and the deeds, as to which 
no questions are asked to be adjourned into the circuit court. 
I am asked to adjourn the further question whether the 
récitals in the deeds given by the assignée are not conclusive 
in favor of the respondent under section 15 of the act, which 
provides "that a copy of any decree in bankruptcy, and the 
appointaient of assignées as directed by the third section of 
this act, shall be recited in every deed of lands belonging to 
the bankrupt sold and conveyed by any assignées under and 
by virtue of this act, and that such récital, together with a 
certified copy of such order, shall be f uU and complète évi- 
dence both of the bankruptcy and assignment therein re- 
cited, and supersede the neoessity of any other proof of such 
bankruptcy or assignment to validate the said deed ; and ail 
deeds containing such récital, and supported by such proof, 
shall be as effectuai to pass the title of the bankrupt of, in, 
and to the lands therein mentioned and described to the pur- 
chaser, as fully, and to ail intents and purposes, as if made 
by such bankrupt himself immediately before such order." 
I cannot perceive that there is any question of difficulty or 
importance, as bearing on this case, growing ont of this sec- 
tion. This section provides what shall be recited in an as- 
signee'sdeed, and the efifect of that récital as évidence. It also 
provides what shall be the effect of his deed as a conveyance. It 
has no relation to the effect of fraud or imposition practiced 
by a party obtaining a deed from an assignée, and certainly 
cannot be construed as taking away any power that the court 
may hâve to annul such a deed ; nor can it be construed as- 
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having any effect except in case of a honafide purcliaser f rom 
an assignée. 

The first question will be adjourned into the circuit court, 
to be tbere heard and determined at the expense of the re- 
spondent, Chapman: provided, however, that it be there 
brought on for hearing upon such day as shall be appointed 
by the circuit judge, upon one day's notice of the application 
to him for setting the same down for hearing. 



Ma.tthje:ws v. Ghambers and another. 

{Circuit VourtjW. D. Pennsylvania. January 15, 1881.) 

L Rb-ibsub No. 2,386, and Lbttbks Patent No. 44,684, for improve- 
ments in bottle-stoppera, construed, and Matthetc» y. Shoenberger, 4 
Fed. Rkp. 635, foUowed. 

2. Same. 

A patent for an improved bottle-stopper, consisting in a com- 
pressible valve, capable of being f orced into the bottle through the 
mouth, and incapable of easy passage through it in the opposite di- 
rection, and a bottle having the interlor of ita neck so shaped as to 
présent a bearing siirface or seat with which the valve is brought 
into close contact to close the bottle, held, not infringed by bottles 
closed by a simple wooden or glass plug, which easily passes through 
the neck of the bottle in either direction, but acts as a stopper when 
pressed or drawn into a rubber ring placed in the neck of the bottle 
after the plug is inserted in the bottle. 

3. Same. 

Meld, furth&r, that a claim in such patent for " the entire stopper 
of such a length that it cannot turn over in the body of the bottle," 
was not to be construed as embracing ail manner of internai bottle- 
Btoppers having the speclfled length, irrespective of other distin- 
guishable characteriatics and modes of opération. — [Ed. 

In Equity. 

Arthur v. Briesen and James I. Kay, for complainant. 

Bakewell é Kerr, for respondents. 

AcHESON, D. J. This suit is for the alleged infringement 
of two patents for improvements in bottle stoppera. The 
first of thèse patents is re-issue No. 2,386, issued October 
30, 1866, to the plaintiff as assignée of Albert Albertson, to 
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whom the original patent issued Augnst 26, 1862. The stop- 
per 4escribed in this patent consists of a disk valve whicli 
seats against the inside surface of the bottle at the lower end 
of the neck, and is fixed to the lower end of a central stem 
whieh èxtends in an outward direction up into the neck. The 
yalve is held in place by a spiral spring fastened to the stem 
and supported by a shoulder or other device in the neck of 
the bottle. The valve is formed of & flexible disk of rubber, 
or other yielding substance, interposed between two rigid 
disks, the under one being just large enough to pass through 
the narrowest part of the neck of the bottle, and the upper 
one small enough to permit the flexible disk to fold up around 
it as the valve is pushed down into the bottle. The stopper 
is put into the bottle by inserting it in the neck and pressing 
the spring until the valve bas passed through the neck. When 
once in the bottle the valve cannôt be withdrawn, for the lower 
rigid disk being nearly the size of the opening in the neck, 
the flexible disk effectually prevents its coming ont, and the 
greater the upward pressure tbe doser and tighter Ib the 
stopper. The stopper is closed by the upward pressure of 
the spiral spring, and is opened by a downward pressure on 
the upper end of the stem. 

Tbe claims of this patent alleged to hâve been înfringed 
are as foUows : "First. A stopper whicfa is inserted through 
the month of the bottle or other vessel, and which, when in- 
serted, is closed perfectly tight against a seat formed witbin 
the bottle itself , by pressure in an upward direction ; second, 
a prolongation of such stopper by means of a central stem, 
rod, or other extension of the stopper, in an outward di- 
rection, beyond the seat of the valve, for the purpose of 
affording facility for opening thé stopper, or that of receiving 
the upward pressure of a spring, or other means of drawing 
the valve to its seat, substantially as herein specified." 

The second patent is No. 44,684, issued October 11, 1864, 
to J. N. Mcintire, as assignée of Albert Albertson ; and as- 
signed by Mcintire to the plaintiiî, April 3, 1865. 

The stopper described in the patent is also inserted through 
the mouth of the bottle, and forced down into the bottle. It 
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consista of a stem having thereon secured or formed a cup- 
shaped valve, opening upward, of gutta percha, or other 
elastic or yielding substance, so constructed that it can be 
brought into close contact with a suitable bearing surface or 
seat on the interior of the neck of the bottle. The position 
of the valve on the stem is such as to allow the upper end of 
the stem, or knob of the stopper, to protrude a short distance 
beyond the mouth of the bottle when the valve is in its seat. 
The bottle is opened by pressure, or a blow with the hand 
upon the protruding knob, the stopper falling down into the 
bottle. The stem is of such a length that the stopper can- 
not turn over in the bottle, but must always présent itself 
right end foremost to the^n^eck of the bottle. The manner 
of closing the bottle is.to invert it, when the stopper f ails 
into the neck — the valve ;resting in its seat. When the bot- 
tle cçntains aerated lijjuid, :,the upward pressure of the gas 
seats the valve tightly and k,eeps the bottle , closed. But, 
inrbottling,stillliquids,. the valve is brought ti^tly into its 
seat by puUing the protrudi^og k^^ob of the stopper,, and the 
eompression of the valveyjn i^h& tapering portion of the neck 
yfiil iijsure the rétention ,pf the stopper when the bottle is 
turned np again. 

In bis spécification the inyentor states that he prefers to 
ift^ike the valve (as: sho^ji in ;tiie drawings) conic^l,, vith the 
upper end hoUow, and to proyïde the interior of the neck of 
the bottle with a shoulder, "for in this form of valve and seat 
the stopper is readily forced down through the neck, but 
in being forced up against its seat or shoulder, the valve, c, 
will be bulged or upse,t,;4nlj cannot be forced ont." Other 
forms of valve, it is stated, may be used. "The valve, c, and 
neck of the bottle should,, feowever, be so shaped (even when 
the shoulder, x, is employed) that the former will be com- 
pressed in the taper portion of the neck before it comes 
against the shoulder, in order to create friction sufficient to 
prevent the falling in of the stopper when still liquors are 
contained in the bottle. " 

The claims of this patent are in thèse words: "Firstly, the 
employment in combination with a bottle, having the interior 
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of its neck suitably formed to receive it, of a stopper con- 
structed to operate in closing and unclosing the bottle, Bub- 
stantially as described; secondly, I claim so constructing the 
valve, c, and the mouth of the bottle, that the former may 
be readily forced through the latter in one direction, ând 
incapable of easy passage throngh it in the opposite direc- 
tion, as hereinbefore described, for the purpose set forth; 
thirdly, I claim making the entire stopper of such a length 
that it cannot tum over in the body of the bottle, as and for 
the purpose set forth." 

The bottles manuf actured by the défendants are designated 
in the évidence as the "Christîn bottle" and the "Kelly bot- 
tle." The Christin bottle has a loose internai tapered 
wooden-plug stopper, whitfli is of smaller diameter than the 
interior of the neck of the bôttléj àiài will pass freely in and 
ont of it. In theinside of the neck of the bottle, just within 
thë lip, an anùtilàr'groove Oif recesâ îs moulded. The stôpi 
por having Ôrst'been iûsérted îtt thé bottle, an annulât rùbi 
ber collar ôr sea't is expânded intô the said groove. Thié 
being doné, thé ^stopper caiinôt ttàsè Dut, biit, wheh the bot- 
tle is inverted, ôeats itself in fhé riibber ring. Thé top ôif 
tapered ènd of ttie stopper lias à Tpair of sockets ott'Orppàsite 
sides to rèceive thë lower ends'df à'pair of tongs, whicH graà^ 
aiid draW the stopper tightly into place in the rùbber seat. 
ïo open the bottle the stopper is pushed inwardly. It is of 
fiufflcient length to prevent it from turniùg oVer in the bottlel 

The Kelly bottle has in the inside of the moiith an annular 
groove, in which there îs inserted a rubber ring, sîmilar to 
that of the Christin bottle, and for the same purpose. Thé 
stopper, however, is a pear-shaped glass plug. It is readily 
inserted through the mouth of the bottle before the rubber 
ring is put in, but the lower part of the neck of the bottle is 
80 constructed that the plug cannot pass down into the bot- 
tle. The glass plug falls into its rubber seat when the bottle 
is inverted, and is tightly held there by the Upward action of 
the gas in the liquid below. The bottle is opened by press- 
ing the plug downward. 

The construction of the plaîntiff's patents was brought in 



878 FEDERAL BEFOBTEB. 

question in the case of Matthews v. Shoenherger, 4 Fed. Eep. 
635. In that case, Judge Blatchford, speaking of the first 
patent, says : "The first claim is not a claim to any mechan- 
ism; but, if not a claim to a function, is a claim to a mode 
of opération. It amounts to a claim to inserting a stopper 
through the mouth of a bottle, and then pressing it upwards 
till it is closed tight against a seat inside. It seems to be 
intended to cover every form of stopper, and any form of 
mouth, and any means of pressure, and any arrangement of 
seat. As a claim thus broad it cannot be sustained. It must 
be limited to the mechanism described, having the mode of 
opération described. The stopper, to infringe, must be in- 
serted through the mouth of the finished bottle substantially 
as the plaintiff's is, and the pressure upwards must be made 
by mechanism and not by the gas in the liqnid. • • • 
As to the second claim the spécification says : ' I am aware 
that an internai flap, valve, or door, acted upon by a spring, 
fioat, 01 counterweight, bas been used to close the orifice of 
vessels, as an ink holder or oil vessel, to keep out dust, etc., 
but intended to give way on a very slight pressure. Such 
arraiigément, however, could not make a stopper which would 
be Air-tight.' This statement shows that it was not new to 
prfcss from without an internai valve closing the orifice of a 
vessel, such closing taking place by the action of a spring, 
and such pressure being made against the outer surface of 
the valve to open the orifice. This being so, the second 
claim of the re-issue must be limited to substantially such a 
form of stopper as the spécification shows, with substantially 
such a prolongation or extension in an outward direction, if, 
indeed, the claim can be made at ail, in respect to the facil- 
ity afforded for opening the stopper, in view of the admitted 
prior arrangement." 

Speaking of the first claim of the second patent, Judge 
Blatchford says: "The claim is to a mechanism, to a phys- 
ical structure, to the combination of a bottle which bas a 
neck, and h as the interior of its neck suitably formed to 
receive the stopper, with a stopper constructed as stated in 
the claim. This means a stopper «onstructed as described. 
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and which, by reasori oî its construction, opérâtes as described, 
in connection with the neck of tlie bottle, in cloaing and 
unelo'sing the bottle. The claim is not to the employment in 
a bottle of a given mode of opération resulting from any 
structure of stopper. Such a claim would not be a claim to 
a process. It would be a claim to a function of mechanism, 
aside from the structure of such mechanism. It would not 
be a valid çlaim. The proper construction of the claim is 
that it is a claim to the employment, in coinbination with a 
bottle having the interior of its neck suitably formed to 
receive such stopper, of a stopper construeted substantially as 
described." 

It was held, therefore, in Matthews v. Shoenberger, that an 
internai gravitating bottle stopper, consisting of a glass mar- 
ble working inside the neck of the bottle, precisely after the 
manner of the glass plug in the Kelly bottle, and seating 
against a rubber ring in the neck by the upward pressure of 
the gas in the liquid, is not an infringement of either of the 
plaintiff's patents. . 

It seems to me the construction which Judge Blatchford bas 
given to the plaintiff's patents is the oflly one consistent with 
their validity; for, unless limited to the exact construction 
of the devices they show, I do not see how it is possible to 
save the patents at ail, in view of the prior state of the art. An 
internai closing stopper for bottles was by no mèans a new 
thing at the time of Albertson's earlier invention. This 
clearly appears from the patents in évidence, tO a few of 
which a brief référence will be made. 

Thus, Blyth's English patent of 1857 shows an internai 
stopper for bottles which is inserted through the mouth of the 
bottle, and is closed against a seat within the bottle by the 
upward pressure of a helical spring, which is situated be- 
neath the lower end of a movable vertical stem, which acts 
beneath the oenter of the closing valve ; and the stopper is 
opened by outward pressure upon the valve; 

The Zouf French patent of 1844 shows à stopper which is 
inserted through the mouth of the bottle, and which, when 
inserted, is closed tightly against a seat, wbich is within the 
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bottle, by upward pressure of a spiral spring working around 
an upwardly projecting stem ; and the stopper is opened by 
pressure applied to the top of the stem. And an internai bot- 
tle stopper, having substantially the same arrangement and 
method of opération, is shown by the Nouvean English patent 
of 1858. If it be true that in the patents just referred to 
the valve does not close agE!,inst a seat formed in the substance 
of the bottle itselj, it is equally true that in the Christin and 
Kelly bottles the plug does not seat against the substance of 
the bottle, but against an elastic packing or détachable rubber 
seat enclosed in a recess within the neck of the bottle. As 
bearing more particularly upon the claims of the plaintiff'^ 
second patent, the McCallum English patent of 1862 is 
worthy of especial observation. The spécification, after stat- 
ing that the invention is "peculiarly suitable for aerated 
liquids," describes the bottle as "formed with a construction 
in the neck, A, presenting internally a kind of valve seat, 
B." This valve seat does not differ from the plaintiff's 
shoulder, x, and is for the identical pnrpose ; for it is stated 
that after the bottle is fiUed, and the stopper drawn "into 
its place against the seat, B, in the neck, A, of the bottle, 
* * * the internai pressure keeps the stopper securely 
in its place." 

The stopper is described as "a kind of valve," consisting 
"of a washer made of a flexible material, such as leather, or 
caoutchouc, and fixed on a short spindle or center in such a 
way,. that, on being pushed into the bottle in one direction, 
the washer bends inwards towards or against the upper part 
of the center or spindle, and passes easily, whilst on being 
moved in the other direction the washer expands and cannot 
be forced or drawn through the contracted neck of the bot- 
tle." In closing the bottle the stopper is grasped and drawn 
into its seat by an instrument inserted into the mouth of the 
bottle for that purpose. The bottle is opened by pushing the 
stopper inwardly, and the stopper "remains in the bottle, and 
can be used over again repeatedly." 

If it be conceded that the plaintiff's patents were not fuUy 
anticipated, it is, nevertheless, clear to my mind that the dif- 
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ferences between his devices and those shown by the earlier 
patents are less marked and substantial than are the differ» 
ences between the défendants' devices and those of the 
plaintif. 

The défendants do not use the mechanism described in the 
plaintiff's first patent, nor anything that is the équivalent 
thereof . They do not employ a spiral or any spring, nor a 
disk valve. Neither in form nor in mode of opération is 
either of their stoppers at ail similar to the stopper described 
in that patent. 

The distinguishing and indispensable features of the plain- 
tiff's second patent are a compressible valve, capable of being 
forced into the bottle through the mouth, and incapable of 
easy passage through it in the opposite direction, and a bot- 
tle having the interior of its neck so shaped as to présent a 
bearihg surface or seat with which the valve is brought into 
close contact to close the bottle. Thèse characteristics are 
■whdlly wanting in the défendants' devices. The défendants 
use no valve. Their bottles are closed by a simple wooden or 
glass plug, which easily passes through the neck of the bottle 
in either direction, but acts as a stopper when pressed or 
drawn into a rubber ring placed in the neck of the bottle after 
the plug is inserted in the bottle. 

In my judgment the défendants' devices differ essentially 
from, and in point of simplicity and utility are vastly supe- 
rior to, those of the plaintiff. It is true that the défendants' 
stopper is of suflBcient length to prevent it from turning over 
in the bottle, and therefore it is contended infringes the 
third claim of the second patent. But to provide a valve 
vpith a stem of such length as to prevent it from turning over 
in its chamber, so that it shall always présent itself right 
to the orifice it is to close, was certainly an old and well- 
known expédient. In view of this fàct, and looking to the 
terms of the claim, it must, I think, be restricted to the form 
of stopper shown by the spécification. "In ail instances, how- 
ever, tJie stopper is formed as shown, and is forced into the 
bottle as seen in figure 2," is the language of the spécifica- 
tion ; and the language of the claim is, "making the entire 

v.6,no.9 — 56 
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stopper of such a length," etc. Manifestly tlie specified 
length is but a single feature of the stopper. The claim, 
therefore, is not to be read as embracing ail manner of in- 
ternai bottle stoppers having the specified length, irrespect- 
ive of other distinguishable characteristics and modes of 
opération. Construed so broadly, the claim could not be sus- 
tained. Matthews v. Skoenberger, supra. 

I am of opinion that no infringement of either of the 
plaintiff's patents has been shown. 

Let a deeree be drawn dismissing his bîll, with posts. 



Potkam and another v, Hollendeb and another. 
{Circuit Court, 8. J). New York. February 10, 1881.) 

1. Pi.EADnîa— Joint and Sèpabate Infkihgement— Pboof. 

In a suit for infringement the bill alleged that the défendants had 
" jointly and collectivelj, and also separately," used and sold bottle- 
stoppera containing the patented invention. Seld, (although no ioint 
sale or use was shown,) as the bill was framed to i'ecover for separate 
infringements, and was not demurred to on that ground, «nd the case 
had gone on under that issue, that the plaintiS could maintain the 
suit as a suit against each défendant separately. 

2. Combination — Tbansposition of Pabts— Infbinobmbuit — Impbove- 

MBNT m Bottle-Stoppers. 

Re-issued letters patent granted to Karl Hutter, June 5, 1877, for 
an improvement in bottle-stoppers, claimed, î'nter aZï'a.' "(1) The com- 
bination, substantially as before set forth, of the compound stopper, 
the yoke, the lever, and the supporting device on the bottle, by 
means of three pivotai connections, upon which the said members 
can be turned relatively to each other without disconnecting either 
one from the other." Held, that the mère transposition of the 
places of the yoke and the lever did not constitute such a substantial 
différence in respect to the invention, or thé mode of operating the 
combination, as would avoid infringement. 

3. LiCBNSE— CONSTKUCTION. 

A patentée authorized a licensee to use and manufacture his inven- 
tion " for his own proper business," to a specified amount per annum. 
Held, in the ai)sence of affirmative authority, tliat a sublicense was 
not autIio)-i;',c>l by âUch agice.iiont. 
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4. Pbior Invention — Burobn of Proop. 

Where prior invention is set up as a defence in a suit for inf ringe- 
ment, the burden of proof rests upon the défendant, and every rea- 
sonable donbt should be resolved against him. 

s. BaME — EVTDBNCE. 

The invention or discovery relied upon as a defence must hâve been 
complète, and capable of producing the resuit sought to be accom- 
plished ; and this must be shown by the défendant. — [Ed. 

Arthur v. Briesen, for plaintiffs. 

George W, Yeaman, for défendants. 

Blatchfokd, C. J. This suit is brought on re-issued let- 
ters patent granted to Karl Hutter, June 5, 1877, for an 
"improvement in bottle-stoppers, " the original patent having 
been granted to Charles De Quillfeldt, as inventor, Janaary 

5, 1875. The spécification of the re-issue says : 

"The object of this invention is to permit bottle mouths to 
be readily and securely closed and readily opened, without 
disconnecting the stopping devices from the bottle. To this 
end my invention consista of a certain new eiastic stopple, 
and of certain new combinations of devices, of which the fol- 
lowing are the principles, viz. : A compound stopper composed 
of a rigid annnlar member adapted to mthstand the strains 
incident to closing the bottle, and an eiastic disk intervening 
betvreeh the said rigid member and the bottle mouth so as 
to prevent the contact of the rigid member with the glass of 
the bottle, and to close the bottle mouth tightly, the disk 
having an npwardly projecting stem which extends through 
the rigid member; an eiastic and flexible disk-stopper of 
ômall thickness compared with its diameter, and provided 
with a stem, said stem serving to connect said eiastic disk- 
stopper to a yoke or frame by which the same is attached to 
thé bottle; a yoke or bail adapted to straddle the bottle 
mouth and constitute one of the devices by means of which 
the eiastic stopper is connected with or linked to the bottle, 
m that said stopper remains connected with the bottle al- 
though the bottle mouth is open ; a lever which is connected 
with said yoke or bail, and by means of which the eiastic 
stopper can be forced downward and compressed to close the 
bottle mouth tightly. The lever constitutes one of the de- 
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vices by means of which the cotnpound stopper îs connected 
with the bottle, whether the bottle mouth is closed or open, 
and the pivots and eyes of the lever constitute parts of two 
pivotai connections, whereby it may be connected with the 
compound stopper and with the bottle mouth, so as to turn 
or swing for the purpose of utilizing its lever property. The 
eeveral combinations of the above-mentioned devices, which 
constitute the invention, are set forth in the claims at the 
close of this spécification. In order that they may be fuUy 
understood, I hâve represented in the accompanying draw- 
ing, and will proceed to describe, the mode in which I em- 
bodied them for practical use at the time of filing the appli- 
cation for my original patent. Figure 1 represents a front 
view of the bottle-stopping devices in the positions severally 
occupied by them wh en the bottle is closed. Figure 2 is a 
vertical transverse section of parts of the same. Figure 8 18 
a side View of the devices showing the compound stopper dis» 
engaged from the bottle mouth, but still connected with the 
bottle.' The compound stopper represented in the said draw- 
ihg is composed of the rigid cap-piecè, E, and the-ejastid 
member, D, which is made of ïubber or othér elastio mate- 
rial. Theelastic member, D, bas the form of a disk df small 
thickness compared with its diameter, so that it ië flexible, 
and may readily bend to conform to the form whiob may be 
given to the cap-piece. It is also constructed with a Central 
shank or stem, e, which is perforated transversely near itS 
upper end so that a wire may be passed through it to prevent 
its withdrawal from the cap-piece, E, which is perforated 
. centrally to permit the stem of the rubber disk to be passed 
through it. The lower surface of the disk, D, is of larger 
diameter than the opening in the mouth of the bottle to which 
said disk is to be applied. The compound stopper, composed 
of the rigid cap-piece and elastic member, is connected 
with the bottle by means of a lever, B, and yoke, C, which 
are connected with eaeh other with the bottle and with the 
compound stopper by pivotai connections, so as to permit the 
lever, yoke, and stopper to be turned relatively to the bottle, 
and to each other, for the purpose of forcing the compound 
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stopper downward to close thé mouth, of the bottle with the 
force incidental to the power of the lever, but also to main- 
tain the connection between the compound stopper and the 
bottle when the latter is opened, in which case the compound 
stopper is still linked to the bottle through the lever and yoke. 
The pivotai connection between the yoke, G, and the lever, 
B, is formed by the bent ends of the yoke entering eyes, bb, 
of the lever, B. The pivotai connection by means of which 
the connected lever and yoke are held to the bottle is formed 
by the bent ends of the lever entering as pivots into the eyes, 
a' a', of a band, a, which is secured to the exterior of the bot- 
tle neck, and the pivotai connection by which the connected 
yoke and lever are held to the compound stopper is formed 
by, the central part of the yoke, which passes through, and 
turns as a pivot in, the transverse perforation of the stem, e. 
The yoke, G, is constructed to straddle the bottle. mouth, and 
the lever, B, is constructed of yoke form to straddle thé boi- 
tlieneck; one set of the pivotai connections being at ita'enday 
while another is intermediate between its ends, and itahandle 
Qnd, ,(i. The intermediate pivotai, connection is at a^swffi-; 
tient distance f rom the end pivotai connection» anli from the 
handle end of the lever, andt goiîplaced tha,t when the lever 
bas beentumed against the bottle to, the position to hold the 
compound stopper so that it closes the bottle mouth, the inter-, 
médiate pivotai connection is at tha;t tiine turned past the 
vertical plane passing through the pivotai connections with 
the bottle and with the compound stopper, and the compound 
stopper is thereby locked in its closed position as represented 
at figure 2. The closing of the bottle is performed by guid- 
ing the stopper by hand to the bottle mouth, with the elastic 
member beneath the cap-piece, and by turning the lever 
downward and inward, or towards the bottle, to its locked 
position. The opening of the bottle is performed by turning 
the lever outward or away from the bottle, so as to raise and 
liberate the compotmd stopper, which may theh be further 
moved by hand." 

There are nine claims in the re-issue, as foUows : 

"(1) The combination, substantially as before set forth, of 
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the compound stopper, the yoke, the lever, and the support- 
ing déviée on the bottle, by means of three pivotai connec- 
tions, upon which the said members can be turned relatively 
to each other without disoonnecting either one from the other. 

"(2) The combination, substantially as before set forth, of 
the compound stopper, the lever, and the yoke, by means of 
two pivotai connections, upon which the said three members 
can be turned relatively to each other without disconueetion, 
and the pivotai connection of the lever to the bottle, substan- 
tially as set forth. 

"(3) In combination with a bottle, the flexible elastic stop- 
per disk, whose lower surface is larger than the opening in 
the mouth of the bottle, and which is provided with an up- 
wardly projecting stem or shank, substantially as before set 
forth. 

"(4) The combination of a perfora ted rigid cap-piece with 
the flexible elastic stopper disk, whose lower surface is larger 
than the opening in the mouth of the bottle, and which is con- 
structed with a stem of reduced diameter, said stem being 
passed into the perforation of the cap-piece, substantially as 
before set forth. 

"(5) The combination of the rigid cap-piece with the flex- 
ible elastic stopper disk, constructed with a laterally perfo' 
rated stem, through which a wire is passed above said cap- 
piece to confine said cap-piece to said disk, substantially a» 
specified. 

"(6) The combination, substantially as before set forth, of 
the flexible elastic stopper disk, constructed with a perforated 
stem, the perforated cap-piece and the yoke, which is passed 
transversely through the said stem for the purpose of pre- 
venting the withdi'awal tbereof from the cap-piece. 

"(7) The combination, substantially as before set forth, of 
the yoke and the lever, which are directly connected, one 
with the other, by a pivotai connection, the lever being con- 
structed with end pivots to enable it to be connected pivotally 
with the eupporting device on the bottle. 

" (8) The eccentric lever, B, made with two pivotai connec- 
tions, ibe one joining it to tlie bottle, the other to the pivoted 
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etopple, so that by vibrating said lever on its connection mth 
tbe bottle it will carry the stopple towards or away from said 
bottle, substantially as specified. 

"(9) The combination of the pivoted bottle-stopper with 
the yoke, C, neck ring, a, and eccentric lever, B, the said 
yoke and eccentric lever being pivoted together and arranged 
80 that the stopper is forced into the bottle by swinging the 
handle part of the lever against the side of the bottle, sub- 
stantially as herein shown and described." 

1. The bill allèges that the défendants bave "jointly and 
collectively, and also separately," nsed and sold bottle-stop- 
pers containing the patented invention. The answer admits 
that the défendant Fritz HoUender bas used bottle-stoppers 
containing the patented invention, as a member of the firm 
pf Hollender & Co., composed of himself and Bmil HoUen- 
der. It avers that the défendant William Hollender has been 
book-keeper and salesman of said firm. It admits that the 
défendant WiUiam Hollender has sold bottle-stoppera con- 
taining the patented invention on his individual account, and 
not in connection with the other défendant, or with thè firm 
of HoUender & Co. Although no joint sale or use is showrt, 
yet as the biU is framed to recover for separate infringements, 
and was not demurred to on that ground, and the case has 
gone on under that issue, the plaintiff can maintain this suit 
as a suit against each défendant separately. It is shown by 
the proofs that the défendant Fritz Hollender used stoppers 
like plaintiffs' Exhibit No. 8 ; that the défendant WiUiam 
Hollender sold like stoppers; and that the défendant Fritz 
Hollender has made, used, and sold stoppers like plaintiffs' 
Exhibit No. 11. This makes it necessary to determine|whether 
Exhibits No. 8 and 11 infringe the plaintiffs' re-issue. 

Exhibit No. 8 is identical in construction with the draw- 
ings of the plaintiffs' re-issue. It therefore infringes aU the 
claims. 

In Exhibit No. 11 there is a compound stopper, made of a 
rigid annular cap and aij elastic disk intervening between it 
and the bottle mouth; a yoke or bail straddling the bottle 
mouth and serving to connect the stopperwith the bottle even 



888 FEDEEAL RBPOSTBR, 

when the stopper is out of the bottle mouth; a lever con- 
nected vfith the yoke, and by means of which the stopper is 
forced down and compressed to close the bottle mouth tightly ; 
and the lever and the yoke are connected with each other, 
with the bottle, and with the stopper by pivotai connections, so 
as to permit the lever, the yoke, and the stopper to be turned 
relatively to the bottle and to each other, so as to force the 
stopper down to close the mouth of the bottle with the force 
incidental to the power of the lever. In the plaintiff's re- 
issue the neck band is pivoted to the lever, the lever to the 
yoke, and the yoke to the stopper. In Exhibit No. 11 the 
neck band is pivoted to the yoke, the yoke to the lever, and 
the lever to the stopper. In both there are four éléments, — 
the neck band, the yoke, the lever, and the stopper, — each con- 
nected to one of the other three by a pivotai connection-, there 
being three pivotai connections. The neck band and the 
stopper are in the same place in both structures, each at one 
end of the séries of four. The places of the yoke and the lever 
are transposed in the two structures. In the plaintiffs' the 
lever is next to the neck band, and the yoke is next to the 
stopper. In Exhibit No. 11 the yoke is next to the neck band 
and the lever is next to the stopper. But this is the only dif- 
férence, and it is no diiïerence of substance in respect to the 
invention and to the mode of opération of the combination of 
the four éléments, in its entirety, as such combination exists in 
both structures. That is the combination covered by the first 
daim of the re-issue. The same considérations show that 
the combination covered by the second claim of the re-issue 
exists in Exhibit No. 11. Exhibit No. 11 is known as the 
Von Hofe stopper. 

2. The answer sets up that the re-issue covers more than 
was described in the spécification of the original patent, and 
is not for the same invention. There is no évidence to this 
effect, and there does not appear to be any ground for the 
assertion. 

3. The answer avers that the plaîntiflfs' bottle-stopper 
was, before De Quillfeldt applied for his patent, invented by 
one Emil HoUender, or by him jointly with De Quillfeldt, and 
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not by De Quillfeldt alone. The patent was applied for No- 
vember 30, 1874. Priorto that and on November 24, 1874, 
De Quillfeldt and Emil HoUender executed an agreement in 
•writing, under seal, as foUows: "This agreement and license 
made this twenty-fourth day of November, 1874, by and be- 
tween C. De Quillfeldt, of the first part, and Emil Hollender, 
of the second part^ witnesseth, that whereas, invention made 
by C. De Quillfeldt, party of the first part, for which applica- 
tion bas been made this day to secure letters patent of 
the United States of America, for an improved ' bottle-stop- 
per lock," and whereas the party of the second part, Emil 
Hollender, desires to acquire license and privilège with exclu- 
sive right to manufacture and sell said bottle-stopper lock, in 
considération whereof, he agrées — First, to pay C. De Quill- 
feldt, party of the first part, the sum of seventy-five (76) dollars, 
«ash in hand, receipt of which is acknowledged below, and 
pay ail charges for letters-patent application; ««cond, the 
party of the second part also agrées to pay the party of the 
first part a royalty of five per cent. (5) on each and aU such 
Btopper-locks, at the value of four (4) cents a pièce, for a pe- 
riod of seventeen years from date; third, the party of the 
second part further agrées to use due diligence and exertion in 
making known said bottle-stopper, and keeping the market 
fuUy Bupplied to the best of his ability; fourth, any extra serv- 
ice rendered on the part of the party of the first part in favor 
of the party of the second part after this date will not be in- 
«luded in the above agreement." 

Emil Hollender became the subscribing vritness to the 
epecification signed by De Quillfeldt on his application for the 
patent. On the ninth of Pebruary, 1875, Emil Hollender 
not having paid the $75 to De Quillfeldt, De Quillfeldt repaid 
to Emil Hollender $60 which the latter had paid as expenses 
of obtaining the patent, and the latter gave up to the former 
Mb copy of said agreement, and they regarded it as cancelled. 
On the tenth of February, 1875, De Quillfeldt assigned to 
Karl Hutter, one of the plaintifs, ail hi? right, title, and in- 
terest in and to the patent. On the eleventh of February, 
1875, Emil Hollender executed to De Quillfeldt a gênerai re- 
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lease of ail claims and demanda, "particularly releasing ail 
claims which I may hâve by reason of a certain agreeraent 
entered into between myself and C. De Quillfeldt, on the 
twenty-fourth day of November, 1874, for the sole manufac- 
ture and sale of the improved ' bottle-stopper lock' invented 
by said C. De Quillfeldt." As a considération for the exécu- 
tion of that release, Hutter, who was advised that he ought 
to obtain from Emil HoUender a paper to secure his title, 
paid to Emil HoUender $150, and they executed an agrée- 
ment, under seal, of which the folio wing is a copy, on the 
thirteenth of Pebruary, 1876 : 

"This agreement, made and entered into this thirteenth day 
of February, 1875, between Karl Hutter, party of tlie first 
part, and Emil HoUender, party of the second part, witness- 
eth : (1) That whereas the said party of the first part haa 
purchased from a certain G. De Quillfeldt a certain patent for 
'bottle-stopper,' and the said party of the second part bas had 
an interest therein, now, therefore, it is agreed, by and be- 
tween the parties hereto, that the said party of the first part 
hereby allows and privilèges the said party of the second part 
to use the said patent and manufacture the said stoppers, as 
many as he, the said party of the second part, may need and 
use for his own proper business, to the amount of 100 gross 
a year. (2) For which considération, as above stated, the 
said party of the second part waives ail further interest in 
said patent." 

Notwithstanding the state of facts appearing by the fore- 
going papers, the sole invention by Emil HoUender, or the 
joint invention by him and De QuiUfeldt, is insisted on. This 
is based on testimony given by Emil HoUender. But it is 
shown, by ahsolute and entirely clear proof, that De Quill- 
feldt was the inventor, and the sole inventer. An erroneous 
view is taken of the testimony of Goepel. He does not say 
that De Quillfeldt and Emil HoUender each said that they 
invented it jointly. He says that, "on inquiring who was the 
inventor, they both- replied they had invented it." This 
means that each said, "I am the inventor." Tins is what 
Kmi] HoUender hirnself says was said to Goepel. 
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4. The answer sets up that while the défendant Fritz Hol- 
lender was carrying on the business of bottling and selling aies, 
béer, etc., under the name of HoUender & Ce, Emil HoUèn- 
der became a partner yfiih him, under the name of HoUender 
& Co. ; that Emil HoUender at that time held said agreement 
of Pebruary 13, 1875; that when Emil HoUender became a 
member of the firm of HoUender & Co. he put into it, as hia 
«hare of its capital stock, the right to use the said bottle- 
stoppers, so granted to him by Hutter, and that the only use 
by the firm of HoUender & Co. of the patented bottle-stoppers 
■was a use by virtue of the said right ; that the said firm of 
HoUender & Co. thus bas the right to use the patented stop- 
pers to the estent of 100 gross per year; and that such use 
bas never been to that extent. 

On the thirteenth of February, 1875, Emil HoUender had 
a bottling business of bis own. He gave it up in April, 1877. 
October 1, 1877, he made an arrangement with his brother, 
the défendant Fritz HoUender, whereby the latter was to 
pay Emil three cents for every 24 stoppera made under 
the patent, each time the 24 -were used. The business 
consisted in selling béer and aie in the bottles which had 
the stoppera, the bottles and the stoppers not being sold, but 
being returned, and the bottles refiUed and sent out again. 

The évidence shows that Emil was not a partner with 
Fritz in the business. He had nothing at risk in it. Hîs 
profits or losses did not dépend on the risk of the business. 
Fritz paid him the three cents on every 24 bottles, with- 
out référence to whether the actual profit was more or less, 
or anything. The three cents was arrived at by figuring 
that the profit on every 24 bottles of aie or béer would be 
isix cents net, and Emil was to hâve three cents for every 
24 bottles sold. But this did not make him a partner. The 
use of the stoppers was not a use of them by Emil "for 
his own proper business." It was a subhcense by Emil, 
which was not authorized by the agreement. In Rubber Co. 
V. Goodyear, 9 Wall. 788, 799, a person was licensed to use 
•Gopdyear's invention for a certain purpose, "at his own es- 
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tablishment, but not to be disposed of to others for that pur- 
pose without the consent of" Goodyear. 

The court says of this license, that it authorizes the per- 
son to use it himself, and gives him no right to authonze 
others to use it in conjunetion with himself, or otherwise, 
without the consent of Goodyear, and that it was to be used 
at his own establishment, and not at one oceupied by himaelf 
and others. In the absence of affirmative authority to Emil 
HoUender to dispose of the license to others, or to allow it to 
be availed of by others, it must be read as if it forbade a dis- 
position of it to others. 

Enabling_ Fritz HoUender to make part or the whole of a 
profit of three cents on 24 bottles, by using stoppers under 
the license, was dealing with the license in a way not author- 
ized. In Troy Iran é Nail Factory v. Corning, 14 How. 193, 
216, it is said that "a mère license to a party, without having 
' his assigna, ' or équivalent words to them, showing that it was 
meant to be assignable, is only the grant of a personal power 
to the licensee, and is not transférable by him to another." 

5. A patent granted by the United States, July 17, 1855, 
to Jules Jeannotat, for an "improvement in bottle-fasten- 
ings," is set up in the answer, and put in évidence, on the 
question of noveltyj but no witness on either side gives 
any testimony in regard to it, in this suit, I hâve examined 
it, however, and, for the reasons assigned in the décision made 
herewith, in the suit of the same plaintiffs against Vom Hofe, 
am of opinion that it bas no bearing in favor of the défend- 
ants in this suit. 

6. It remains to consider but one more defence, and that 
is the alleged prior invention of one Otto. That Otto made, 
and made some use of, prior to the invention of De Quill- 
feldt, a structure, the identical original of whioh, and the 
bottle to which it was applied, lésa a round pièce eut from a 
pièce of India-rubber hose and tacked by a tack on the center 
of the diameter of the lower face of the wooden stopper, are 
now produced, is, I think, established by the évidence. That 
structure is "Défendants' Exhibit, Otto Bottle-stopper, Oc- 
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tober 21, 1879." It bas an arrangement of neck band, lever, 
yoke, and rigid upper part of stopper, with three pivotai con- 
nections, wbich, if tbe whole stopper had been a perfect com- 
pound stopper, as the stopper of the plaintiffs' patent is, 
composed of substantially such an elastic part as said patent 
sbows, witb Buch rigid upper part, and if the whole combina- 
tion of compound stopper, yoke, lever, and neek-band had 
been capable of operating in the way the combination set 
forth in the first claim of the plaintiffs' re-issue opérâtes, to 
produce effectively the results produced by that combination, 
would hâve been an anticipation of that claim and of the sec- 
ond claim. The rule laid down by the suprême court in 
Cqffin V. Ogden, 18 Wall, 120, 124, is as follows : "The inven- 
tion or discovery relied upon as a defence must hâve been 
complète, and capable of producing the resuit sought to be 
accomplished; and this must be shown by the défendant. 
The burden of proof rests upon him, and every reasonable 
doubt should be resolved against him. If the thing were 
embryotio or inchoate ; if it rested in spéculation or experi- 
ment; if the prooess pursued for its development had failed 
to reach the point of consummation, — it cannot avail to defeat 
a patent founded upon a discovery or invention which was 
completed, while in the other case there was only progress, 
however near that progress may bave approximated to the 
end in view. The law requires not conjecture, but certainty. 
If the question relates to a machine, the conception must 
hâve been clothed in substantial forms which demonstrate at 
once its practical efficaoy and utility. Beid v. Cutter, 1 
Story, 590. The prior knowledge and use by a single person 
is suf&cient. The number is immaterial. Bedford v. Hunt, 
1 Mason, 302, Until his work is donc the inventer bas given 
nothing to the public," 

Otto kept a béer saloon. He made only one such structure. 
He put it upon a bottle. He put béer into the bottle, and 
had the bottle and structure in his saloon. It was seen by 
many persons, who saw what it was and worked it, so far as 
it was capable of being worked. Glasses of béer were poured 
out of the bottle for customers, and it was refilled. Otto 
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says he used the structure and bottle in his saloon from two 
to three times a week, and about two years. Although he sold 
béer in bottles to be taken away from his saloon and opened 
elsewhere, — bottles with corks, as he says, — he never sent 
this bottle and structure away from his saloon. Before, he 
made his structure he had, he says, seen bottles with a pat- 
ent stopper, of one Schlesting, which had a compound stop- 
per composed of a rigid top pièce and an elastic member, and 
was opened and closed by means of a separate lever or pièce 
of iron. But he says he did not procure the Schlesting stop- 
per, and for the reason, as he says, that he used to send out 
béer in bottles, and would hâve to give to each customer a 
pièce of iron to open the bottle, which was liable not to be 
returned, and he says that for this reason he tried to make a 
stopper that would suit him better. Yet the new structure 
could not hâve been a satisfaetory one to be used for the pur- - 
pose of replacing corks, or in lieu of adopting the Schlesting 
stopper, and to be sent out with bottles of béer, or Otto would 
hâve had more of them made, and would hâve put them to 
the use of transportation, The original spécification of De 
Quillfeldt says that his stopper is to close bottles in a "se- 
eure" manner, as well as in a quick and convenient manner, 
and that, when closed, the "stopper is seated so firmly on the 
bottle that no accidentai detachment in handling is possi- 
ble." The re-issue says that the bottle mouth is "securely 
closed" and "tightly" closed. It is not shown that this 
structure of Otto's closed the bottle mouth securely or tightly. 
Unless this was done the structure was useless. The évi- 
dence on this subject is entirely wanting. Otto says that he 
used the structure in his saloon, and that it worked "good." 
He gives this account of the way in which he used the struct- 
ure in his saloon : "I filled the bottle with Rochester béer. 
I used to pour out one glass from it to a customer and enclose 
it again and place it on the table. Either they would pour 
out the second glass themselves, or, if they couldn't open it, 
I would show it to them, and pour out a second glass, too. 
Then, when I bottled béer again, I filled it again and sold it 
as before. " This structure he sîiys he so used for two yeara 
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from the spring of 1874. For three years from 1876 it 
Btood unused onder bis coanter. Sotuetime in 1879 — tha 
pièce of India-rubber on the stopper having before that time 
been lost from it, but vfhen or where does not appear — the 
bottle and wbat remained of the structure, in the state in 
which they are now presented, were putinto anold trunk out 
of doors, under stairs leading from the saloon to the yard, 
with other bottles for which he says he had no use, and which 
he placed in the sàme trunk at the same time. There it 
remained untU September, 1879, when the défendant Fritz 
Hôllender accidentally learned about it from Otto. Forten- 
bach says that Otto had Schlesting stoppera and opened them 
with a separate lever before he, Fortenbach, saw thé Otto 
stopper at Otto's saloon in the spring of 1874 ; and that Otto 
then said to him, in référence to the latter, that it was 
handier than using the separate lever. It undoubtedly was, 
and the new stopper was one to instantly' replace corks; and 
the Schlesting stopper, if a complète and perfeot stopper, 
capable of closing the bottle sècurely and tightly, for hand- 
ling and transportation. Otto was a locksmith, and had a 
locksmith's shop on his promises, and with the same tools 
with which he had made this structure he could bave readily 
made others like it, if this were a successful bottle-stopper, 
in the sensé above stated. Ail that Fortenbach says about it 
is that, aocording to bis judgment, it worked well. Kern 
says it worked well, and was better than ail the corks they 
had before, and that before they had it they had nothing but 
corks. Krause says that it seemed to operate "good." Gieb- 
ner says that it operated "quite well," and that the rubber 
closed it "quite well." The above is ail there ia from the 
witnesses who saw the structure that gives any idea as to the 
eflfectiveness of the stopper. The évidence is whoUy defect- 
ive and insufficient. But, besides, the testimony as to a trial 
now of a structure made on the part of the plaintiffs as nearly 
as possible like the original structure, with a disk of rubbei 
elightly thinner and rather more flexible than the rubbei 
disk which Otto says he used, and the testimony as to thf 
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appéarances visible in and absent from Otto's structure, as 
bearing on the question of the strain to which it bas been 
eubjected, and the testimony as to Exhibits A and B, intro- 
duced by the défendants as duplieates made now of Otto's 
structure, and my own examination of that structure, in con- 
nection with ail the évidence before alluded to, and with the 
■whole testimony in the case, lead to the conclusion that Otto's 
structure was not an anticipation of the -De Quillfeldt inven- 
tion. If it had the use which Otto says it had, it never was 
subjected to the strain necessary to close the bottle securely 
and tightly, sufiâcient for handling and transportation, and it 
amounted only to an experiment, which was abandoned. 
The whole évidence shows that it must fall into the rank of 
abandoned experiments. To no one of those who Saw it, nor 
to Otto himself, did it suggest the idea of being a stopper 
which was fit to use on bottles which were to be sent out with 
béer. It f ailed to do so, if used as long and as often as Otto 
eays it was, because it was not in suoh a state as to close the 
bottle securely and tightly. It f ailed to do so, equally, if not 
used as long and as often as Otto says it was. The défend- 
ants hâve not shown that the invention was complète, and 
capable of producing the resuit sought to be aocomplished, 
— the resuit acoomplished by the De Quillfeldt device. The 
tliing was inchoate, and rested in experiment. The process 
pursned for its development failed to reach the point of con- 
fiummation. However nearly Otto approximated to the end in 
view, he only made progress. The world derived no benefit 
froni what he did. The recollection of it was stimulated by 
the success of De Quillfeldt's invention. But for that Otto's 
structure would hâve still been reposing in the old trunk 
beneath the stairs, forgotten and worthless. The substantial 
form in which Otto clothed his conception, so far as it is pre- 
served, and so far as its original arrangement and opération 
can be understood, does not demonstrate that it had the 
practical efficacy and utility which characterize the De Quill- 
feldt stopper. Otto's work was not complète, and he gave 
nothing to the public. 
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Thèse views apply to ail that there waBÎaOttô's structure* 
It was a unit. It was an abandoned experiment as a whole. 
It cannot affeet any one of the claims of the plaintiffs' patent. 

There must be a decree for the plaintiffs for an account of 
profits, and an aseertainment of damages, and a perpétuai 
injunotion, in accordance with this décision, with costs. 
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(Circuit Court, S. B. New York. February 10, 1881,> . 

1. CoMBiNATioN — Transposition op Pabts— iNFBraGBMBNT — Ihfbovx- 

MENT n» BoTTI/E-STOPPEBS. 

Re-îssued letters patent granted to Karl Hntter, ^une 0, 1877, for 
an improvement in bottle-stoppers, claimed, int^r alia: "(9) The com- 
bination of the pivoted bottle-stopper, C, neck-rihg, A, and eccentric 
lever, B, the said yoke and eccentric lever being pivoted togetherand 
arrangea se that the stopper is forced into thebottle by Bwingiiigthe 
handle part of the lever against the side of the bottle, substautially 
as hereiu shown and described." HM, that such claim was in- 
fringed by a bottle-stopper, containin'g ail the éléments described, 
having the lever pivoted to the middie part of the yoke, instead of to' 
the lower ends of the yoke, as in the patented structure. 

2. Bamb— Formai. Modes of Construction— Scope of Rb-Isbdb. 

Hdd, furtJier, in view of the prior state of the art, that the re-issue 
was not limited to the formai modes of construction therelu de- 
scribed. 

8. Same — Foundation Invention. 

Bddjfurther, that the patentée was the flirst person who had com- 
bined, by three pivotai connections, the four éléments of the flrst 
claim of the re-issue in a combination having the mode of opération 
therein set forth.— [Ed. 

Arthuf V. Briesen, for plaintiffs. 

John Van Santvoord, for défendant. 

Blatchford, C. J. This suit is brought on re-îssued lettera 
patent granted to Karl Hutter, June 5, 1877, for an improve- 
ment in bottle-stoppers, the original patent having been 
granted to Charles De Quillfeldt, as inventer, January 5, 
1875. This is the same re-issue adjudicated upon in the 

v.6.no.9— 57 
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suit, decîded her^th, of the same plaintiffs against Fritz 
HoUender and William Hollender.* 

1. The infringing stopper in this suit, knoura as Exhibit 
No. 1, is called the Von Hofe stopper, and is the same as 
Exhibit Nq, IX in the Hollender suit. It is shown in this 
suit to be mad^ in accordance with the description in letters 
patent granted to the défendant August 24, 1875, No. 
167,141, for "an improvement in bottle-stoppers," the appli- 
cation for which was filed July 30, 1875. The application 
for the original De Quillfeldt patent was filed November 30, 
1874. It is allegéd in this case that the defendant's stopper 
infringes the first and ninth claims of the plaintiffs' re-issue. 
In the HoUen^ër suit it was not alleged that the Von Hofe 
stopper infringed the ninth claim. It was alleged that it 
infringed the first and second claims. In this suit it is not 
alleged that it infringes the second claim, The question as 
to its ihfringemant of the first claim was very fuUy consid- 
ered in the décision in the Hollender suit, and the stopper 
washeld to be an infringement of that claim. The defend- 
ant's stopper eontains ail the éléments found in the ninth 
claim of the plaintiffs' re-issue, combined in substantially 
the same way and having substantially the same mode of 
opération. The ninth claim is for "the combination of the 
pivoted bottle -stopper with the yoke, G, neck-ring, a, and eccentric 
lever, B, the saîd yoke and eccentric lever being pivoted together 
and arrangea so that the stopper is forced into the bottle by 
swinging the handle part of the lever against the side of the bot- 
tle, substantially as herein shown and described." 

The defendant's stopper bas the combination of a pivoted 
bottle- stopper, composed of a rigid part and an elastic part, 
a yoke, a neck-ring, and an eccentric lever; the yoke and the 
eccentric lever being pivoted together and arranged so that 
the stopper is forced into the bottle by swinging the handle 
part of the lever against the side of the bottle. The lever in 
the two stoppers, is eccentric, in the sensé of that word as 
used in the plaintiffs' spécification. That spécification says 
that the pivoted connections of the yoke to the lever are so 

*Ante, 882. 
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placed that when the lever has been turned against the bot- 
tle, to the position to hold the compound stopper so thàt it 
closes the bottle mouth, those pivotai connections are atthat 
time turned past the vertical plane which passes through 
the pivotai connections of tbe lever with the neck-band, and 
the pivotai connection of the yoke with the compound stop- 
per, 80 as to lock the compound stopper in its olosed posi- 
tion. The spécification of the defendant's patent deseribes a 
like eccentrie action in saying that, when the lever is so far 
depressed as to come against the bottle, the yoke swings 
beyond the fulcrum pin in the lugs on which the lever tunjs, 
and the lever is securely retained in its locking position. 
The only différence between the two structures in this respect 
is that in the De Quillfeldt stopper the lever pushes the lower 
ends of the yoke beyond the center, and in the Von Hofe 
stopper the lever pulls the middle part of the yoke beyond 
the center. But this différence is only formai, and results 
from the fact that in the former the lever is pivoted to the 
lower ends of the yoke, and in the latter it is pivoted to the 
middle part of the yoke. There is, therefore, an infringe- 
ment of the ninth claim. 

2. The défendant has introduced several prior patents on 
the question of novelty, as well as to affect the construction of 
the claims of the plaintiffs' re-issue. There are the foUow- 
ing United States patents : Jeannotat, July 17, 1855; Cronk, 
March 19, 1861; Wiegand, September 29, 1863; Sohlich, Sep- 
tember 5, 1865; Kobinson and Jenkins, December 11, 1866,; 
and Weber, July 2, 1867. There are the following English pat- 
ents: ChaluSjfuU spécification filed March 7, 1857; Thompson, 
full spécification filed September 28, 1867 ; Michaelis, full spéc- 
ification filed March 11, 1873; and Thompson, full spécifica- 
tion filed August 14, 1874. In view of sueh bottle -stoppers as 
are deseribed in the foregoing patents, the défendant, by 
expert testimony, seeks to divide bottle-stoppers which hâve 
yok^es and levers into classes, — one class having the lever 
between the bottle neck and the yoke, and thus drawing thè 
yoke down, to which class the De Quillfeldt is assigned; 
another class having the lever between the stopper and the 
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yoke, and thus drawing the yoke up, to which class the Von 
Hofe stopper is assigaed. Thèse prior patents are adduced 
as showing a lever between a yoke and a stopper, and a lever 
between the bottle neek and a yoke, and as showing in each 
form the eccentrio action before referred to, and as showing 
a combination of stopper, lever, yoke, and neck wire still con- 
nected together and to the bottle after the bottle is unstop- 
pered, and capable always of moving relatively to eaeh other 
without disconneotion, and as showing a compound stopper 
composed of a rigid disk and an elastic disk. On what is 
found in thèse prior patents the défendant contends that the 
plaintiffs' are limited to a lever frame, the fulcrum of which 
is pivoted to the neck wire of the bottle, a yoke which is piv- 
oted to the lever frame at points between such fulcrum and 
the handle of the lever, and a compound stopper which is piv- 
oted to the yoke. The défendant also contends that there 
are three pivotai connections in Jeannotat, — the yoke to the 
neek of the bottle, the lever to the yoke, and the lever to the 
stopper ; and that there are three pivotai connections between 
certain parts in Chalus, Michaelis, Gronk, and Eobinson and 
Jenkins. In regard to Wiegand, Schlich, Weber, Thompson 
of 1867, Michaelis and Thompson of 1874, the defendant's 
expert testifies that he does not consider any one of them an 
anticipation of the invention described in the De Quillf eldt pat- 
ent, and more particularly of that claimed in the first claim 
of the re-issue. He does not express a contrary opinion in 
regard to Jeannotat, Cronk, Eobinson and Jenkins, or Chalus. 
In regard to Jeannotat, Cronk, Eobinson and Jenkins, and 
Chalus, the plaintifs' expert testifies that he does not find in 
any of them any of the devices secured by the plaintiffs' re- 
issue. In regard to Jeannotat the plaintiffs' expert testifies 
that there are in it but two pivotai connections, — the yoke to 
the neck band and the lever to the cap-piece of the yoke, — and 
no pivot between the stopper and the device for applying 
pressure, and no eccentric action, and no such compound 
stopper as De Quillfeldt has, and no action of the lever to 
draw the stopper out of the bottle. The defendant's expert 
states that in Jeannotat a part of the yoke is connected with 
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the stopper by pins which act as pivots ; but the plaintiffs' 
expert does not concur in this view, and he is clearly right, 
because while the stopper is being forced to its place in Jean- 
notat there is no pivotai action between the stopper and the 
yoke, as there is in the De Quillfeldt stopper, but only a slid- 
ing motion. Nor is there in Jeannotat any pivotai connec- 
tion between the lever and the stopper, as there is in the 
defendant's stopper. In regard to Cronk, the plaintiffs' 
expert testifies that it bas no lever; that it bas not suchthree 
pivotai connections as are referred to in the De Quillfeldt pat- 
ent ; that there is nothing in it to produce a locking action ; 
and that the stopper is not pivoted to the yoke. In regard to 
Eobinson and Jenkins, he testifies that the stopper is not piv- 
oted to the yoke. In regard to Chalus, he testifies that there 
are but two pivots. The Jeannotat, Cronk, Robinson and 
Jenkins, and Chalus patents were tinder considération, on 
■final hearing, by Judge McKennan, in a suit before him on 
the plaintiffs' re-issue, against Hammer and Sunderman, and 
were held to be no answer to the suit. The stopper which 
was held in that case to be an infringment of the first claim 
of the plaintiffs' re-issue, appears to be like the defendant's 
stopper in the partioulars before set forth, in which that 
stopper is held to infringe the said first claim. 

The defendant's expert is of opinion that the defendant's 
stopper does not contain the De Quillfeldt invention because 
it has projections, and the ends of the lever are not pivoted 
to the bottle neck, and the yoke is pivoted io the neck wire, 
and the yoke' is not pivoted to the stopper, and the lever is 
not pivoted to the lower ends of the yoke. Thèse views 
would bave force if the plaintiffs' re-issue were required by 
the prior state of the art to be limited to the formai modes of 
construction described. But De Quillfeldt is shown to hâve 
been the first person to combine, by three pivotai connections, 
the four éléments of the first claim of the plaintiffs' re-issue 
in a combination having the mode of opération set forth in 
said claim. The success of his stopper was due to such com- 
bination. AU prior stoppers failed of the resuit for want of 
Buch combination. The défendant did not make his stopper 
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in the infrînging form until after he had seen the construc- 
tion and opération of the De Quillfeldt stopper. That disclosed 
the necessity of three pivotai connections between the four 
éléments of the stopper. This was the foundation idea, and 
makes De Quillfeldt's the foundation invention. However 
nearly prior inventions approached, they did not reach suc- 
cess. 

3. The défendant put in évidence two other English pat- 
ents, — one to Henry, final spécification filed October 29, 1862, 
and one to Mennons, final spécification filed October 1, 1868. 
No witness for the défendant gives any testimony as to any- 
thing in either of thèse two patents, and therefore they can- 
not receive much attention. It is apparent, from the testi- 
mony of the plaintiffs' expert, that they do not affect the 
plaintiffs' re-issue. 

4. It is contended that the défendant anticipated De Quill- 
feldt by making, in 1869, a stopper like Exhibit P, which he 
then exhibited to many persons. Only one was then made. It 
disappeared, and nothing more was done about it till the lat- 
ter part of 1874, when one was made, modified into a structurée 
like P", and Fritz Hollender, the défendant in the Hollender 
suit, made some stoppers like P". lu the form of P", Von 
Hofe applied for a patent for it, January 20, 1876, and a pat- 
ent for it wasissued to him. No. 163,553, May 18, 1875. The 
stopper did not operate well, and then the stopper, Exhibit 
No. 1, was got up by Von Hofe, after he had seen the De 
Quillfeldt stopper. The reason why the stopper P, in the 
form it had, and in ail the modified forms of it made by Von 
Hofe, and in the form shown in patent No. 163,553, did not 
suceeed as a stopper, was because of the diâculties in it 
which were remedied in Exhibit No. 1, and which remédies 
were first applied by De Quillfeldt in his stopper. Ail of the 
Von Hofe stoppers, until Exhibit No. 1, had a slot in the 
plate of the cam instead of a pivotai connection by a pin in 
a hole which is not a slot, so that there was a play to the 
lever besides the turning motion on an axis. In conséquence 
of that, in closing the stopper in Exhibit P', it would some- 
times ily out, as Fritz Hollender says. He says that in Ex- 
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hibit No 1 that is not the case. The same difficulty existed, 
for the same reason, in Exhibit P, and in ail the forms of the 
Von Hofe stopper before Exhibit No* 1. The slot is called 
"an eccentrio slot," in patent N"o. 163,553. Its existence 
made the action of the structure uncertain, and the struct- 
ure must fall within the category of an incomplète experi- 
ment towards the invention of De Qnillfeldt. 

5. The only other defence insisted on in this case is the 
allôged prior invention of Otto. That bas been considered 
ftilly in the décision in the HoÙender casé. 

There must be a decree for the plaintiffs on the first and 
ninth claims of their re-issue, and for a référence in the 
usual fonn as to profits and damages^ and a perpétuai injunc- 
tion, with oosts. 



Bmtth and another v. Mebbtam and another. 

{Gircuît Court, S. MasHacl),useUs. January 22, 1881.) 

1. Stay-Steep— Anticipation. 

A stay made of a folded strip of leather for covering and strengthen- 
ing seams of boots or shoes, and provlded with marginal grooves for 
réception of the stitches, and beaded edges for protection of the same, 
is not patentable as an article of manufacture, in view of the prior 
existence and use of harness trimming, ladies' belts, and straps for 
pocket-books made of folded strips of leather, ànd provided with mar- 
ginal grooves and beaded edges which served the similar purpose of 
receiving and protecting stitches. 

2. Samb— Rb-Issub. 

Where the original patent described and showed that, by applying 
a stay-strip to the seam of a boot or shoe, there would be f ormed upon 
its under side a central longitudinal channel or récession, by virtueof 
its being saddled over the seam, a valid re-issue cannot be taken for 
a stay-strip having such a central recession lormed in it beforehand to 
ût or hug the seam. 

In Equity. 

Geo. L. Roberts â Broî., for complainants. 

E. P. Brown, for défendants. 
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LowELL, G. J. I have to-day decided, in a case between 
the parties to this suit,* that the plaintifFs' patent for a presser- 
foot adapted to sewing stay-strips over the outward turned 
seams of boots and shoes is valid. The présent controversy 
relates to another patent granted to the plaintif Sutherland, 
re-issue No. 7,510, for a stay-strip as a new article of manu- 
facture. The stay-strip, as described, is a narrow pièce of 
leather folded or doubled so as to fit over the projecting seam, 
and with a channel or groove to hug or fit that seam, and 
other grooves at the sides of the seam calçulated tp receive 
the stitches by which the stay is fastened to thebootor shoe. 
The projection of the peam raises a fiUet, as it is called, or 
swell, which serves to protect the stitches, and this is done 
still further by the beads or swells or fiUets which bound the 
grooves on the edges of the stay-strip. The spécification ex- 
plains one great advantage of a strip thus prepared to be 
that it can be sewed automatically to the boot or shoe with- 
out troubling the operator to guide it by hand so much as he 
must a strip of a différent shape. He claims this stay-strip 
in its several forma. 

The défendants make a stay-strip with beaded edges suited 
to receive the stitches. I cannot find in the article which 
they make any decided central groove or corrugation adapted 
to the seam, They do not, therefore, infringe the first claim 
or the third, but do corne within the second, which is for the 
stay-pieee with thèse side grooves, The décision, then, must 
dépend upon the validity of the re-issued patent. 

The original, No. 176,094, was for an improvement in stay- 
seaming boot or shoe uppers, and described the method of 
putting a stay, with channels for the stitches, over an outward 
turned seam, as contrasted with the old method of turning 
the seam inward and leaving it unprotected. I am unable 
to find in it any mention of automatie sewing, or of a central 
channel to hug or fit the seam. On the contrary, the method 
described is simply to put a folded or double strip over the 
seam and sew it there. This will îorm a channel in the fin- 
ished work, as the model from the patent-office, when eut 

*A>ife, 713. 
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open, clearly shows ; and one sort of channel formed by the 
séparation of the edges of the folded strip is shown in the 
drawings; but neither of thèse cornes up to the description 
of the re-issued patent. The former does not enable the strip 
to hug the seam during the process of sewing, for it is made 
by that process ; the latter appears to be an accident, and 
forms no part of the re-issue as construed by either party. 

The objections taken to the re-issue come to this: that it 
describes as a new article, to be made for the boot and shoe 
manufacturers, what the first patent did not fuUy describe, 
and which by that patent might be entirely made, as to ail 
its distinctive features, in the very process of sewing, and, 
therefore, as an article of manufacture was incomplète, for 
no one could practically make a stay-strip for sale-by ripping 
out the stitches. 

The admitted or uneontradicted state of the art I under- 
stand to be this : Stripa had been sewed over the seams of 
boots and shoes by hand, and by sewing machines. In one 
clasB of work, soft strips had been applied to outward turned 
seams with a roUing presser-foot, and the effect of the opéra- 
tion was to leave slight grooves or dépressions near the edges 
of the finished and applied strip, which had the useful prop- 
erty of protecting the stitches, and a central swell over the 
seam. Grooved or beaded edges of leather strips, where 
stitches were laid, had been used in harnesses and in ladies' 
belts, and straps for pocket books, and other articles. One 
of the pièces of harness prôduced in évidence looks very 
much like the plaintiffs' stay-strip. In this state of the art, 
and of the plaintiffs' patents, I am of opinion that a stay- 
strip with beaded edges, to protect the stitches, could not be 
patented as a new article of manufacture, and that a stay- 
strip with a central recession formed beforehand, to fit or hug 
the seam, could not be patented by the re-issue. 

Bill dismissed. 
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The Samuel H. Ceawford. 

The Niagara. 

[District Court, E. D. New Torh. March 3, 1881.) 

1. Canusms at Sba — Lookout — Lights — Tobch-Light — Rbv. St. 

i 4234— Balvagb. 

Wliere a collision occurred at sea between a schooner bound to 
New York and a steamer bound to the Delaware, each libelied the other 
for damages, and the steamer also libelied for salvage, having taken 
the schooner in tow ; and upon trial — 

Hdd, that the corner of the house on deck, where the schooner 
carried her red and green lights, was not a proper location for the 
side lights ; but where it appeared that, in spite of this location, the 
lights were visible to the approaching vessel, the faulty location of 
the lights did not conduce to the collision, and does not render the 
vessel liable. 

Section 4234 of the Kevised Statutes requires a lighted torch to be 
exhibited by a sailing vessel to an approaching steamer, whether the 
steamer be approaching from forward or abaft the beam ; and where 
such torch is not exhibited the sailing vessel will be held in fault, 
unless clear proof be given that the failure did not coutribute to the 
collision. 

Where lights of a schooner, plainly exhibited to a steamer, were not 
actually seen by the steamer until the schooner was too close upon 
her to avoid a collision, hdd, that the steamer was in fault ; and, both 
vessels being in fault in this case, the damages must be apportioned. 

2. Salvage Services. 

Services rendered by a steamer to a sailing vessel mn down by 
fault of the steamer do not entitle the steamer to claim salvage. 

Goodrich, Deady é Platt, for the Niagara, 
Beehe, Wilcox de Hobbs, for the S. H. Crawford. 
Benediot, D. J. The three causes above mentioned hâve 
been tried together. The first-named is brought by the owners 
of the steamship Niagara to recover of the schooner Samuel H, 
Crawford the amount of damages caused by a collision that 
occurred between those two vessels off the capes of Delaware 
on the thirtieth day of December, 1880. The second action 
is brought by the same libellants to recover salvage for serv- 
ices rendered by the steamer Niagara to the schooner Samuel 
H. Crawford, immediately after the collision referred to, in 
t( wing her, when disabled by the collision, from the place of 
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collision to New York. The third action is brought by the 
owners of the schooner to recover of the steamer the damages 
caused to the schooner by the same collision. The mass of 
évidence that bas been presented by the respective parties to 
this controversy establishes some things beyond the possibU- 
ity of dispute, among them thèse : The tiine of the collision 
was about half-past 3 o'clock a. m. The weather at the 
time was clear and very cold, the thermometer being some 14 
degrees below zéro. It v?as dark, but, according to the libel 
of the steamer, her lights could bave been seen by the ap- 
proaching vessel for more than 20 minutes before the collis- 
ion. The wind was from the north-west, and blôwing fresh. 
The steamer was bound devra the coast on a course south by 
west, tbree-quarters west, with her signal lights ail buming 
brightly, and at her nsual speed. The schooner was bound up 
the coast, sailing close-bauled, on a course north by east, or 
north-north-east, and nearly head on to tbe steamer. No oi^e 
on board the steamer observed the schooner until the two ves- 
sels were se close together as to render collision inévitable. 
As soon as the présence of ihe schooner was known on board 
the steamer, the steamer's helm was put hard a-starboardi 
and signais given to the engineer in quiok succession to Slow, 
stop, and back. The vessels came in contact just as the en- 
gineer received the first signal. The jib-boom of the schooner 
came over the starboard bow of the steamer, the end of it hit- 
ting the steamer's foremast. The bowsprit of the schooner 
was broken off and turned back upon the schooner. The 
schooner's foremast was carried away, and the fluke of her 
anchor that lay upon her starboard bow was broken. The 
head-sails, bowsprit, and foremast of the schooner were 
thrown back upon her starboard bow. A. stanchion from the 
steamer was thrown upon the schooner's deck near the main 
• rigging, some 60 feet aft the bow, and upon the starboard 
side of the deck. 

The port side of thé schooner showed nd marks of the col- 
lision. No part of the schooner was left upon the steamer, 
but the steamer sustained a severe injury upon her star- 
board bow, some distance from the stem, and showed marks 



908 FEDERAL EBPOBTBB. 

of contact with the schooner as far aft as the stern davit. 
Thèse facts make a case of fault on the part of the steamer, 
provided the schooner was displaying lights capable of being 
seen by the steamer at a sufficient distance to enable her to 
avoid the schooner. The case, so far as the steamer is con- 
cerned, must, therefore, turn upon the question of lights upon 
the schooner. Upon this question there is a conflict of 
évidence, but a careful study of the testimony has satis- 
fied me that the weight of the évidence is that the schooner, 
as she approached the steamer, was displaying a light 
capable of being seen by those iu charge of the steamer 
in time to enable her to avoid the schooner, The évidence 
from the steamer on this point is the testimony of two sea- 
men, who were stationed upon the|„steamer's bow aa.lookouts, 
and who agrée iu declaring that they were keeping a.watch-r 
fbl lookout, saw the schooner first when close at hand, and 
saw no light upon her. In addition there is from, the steamer 
the testimony of seyeral persoil^, whpi,observed the schooner 
from , the. instant of collision, and observed no Hgbt upon her 
lintil af^çr the vessels had .passed each other, when she dis- 
played a.whitelight. 

' .,^he veight of the testimony of those on board.the steamer, 
who speak as to what they observed at the moment of col- 
lision, and immediately thereafter, is diminished by the faict 
that thèse observations were mq-de in the confusion and ex- 
citement necessarilyincidetit to such a serious collision, and 
by the further fact that it is diffieult to reconcile the state- 
ment of seyeral of the witnesses from the steamer that the 
port side of the schooner was presented to the steamer, as 
she swept past the steamer's starboard side, with the nature 
of the blow, the absence at that time of head-sails on the 
schooner, the injury to the starboard side of the schooner, 
and the mbvements of the schooner after the blow, as testi- , 
fied to by those on board of her. 

In opposition to this testimony from the steamer, there is 
from the schoonor the direct and positive testimony of six 
persons that both the red and green lights of the schooner 
were set and burning brightly at the time of the collision. 
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In addition, it is proved by thèse -witnesses that from thé 
time the steamer was reported by the lookout of the schooner, 
and for some time prier to the collision, the mate of the 
schooner was standing upon the sohooner's forward house. 
The screens for the side lights of the schooner were placed 
on the forward corners of this house. The mate of the 
schooner, therefore, while thèse Tessels were approaehing 
each other, was standing between the two side lights, and 
■where it was not possible for the absence of either of those 
lights to bave escaped bis attention. It cannot be believed 
that a mate so standing w'ould bave permitt'ed éither of the 
side lights to remain even dim, not to say extinguished, ap- 
proaehing, as hé was, a steamer, seen to be coming néarly 
bead on td bim, on a dalrk night, with the tbermometer 14 
degrees below zéro.' It seems certain that, if there hàd beeti 
any deficiency in the side lights of the schooner, feelf prés- 
ervation woùld ïàve fotced the mate, étsinding, as be wa.s, 
to observe and remedy it at once. Thëre is, beside'ày airiother 
circumstance, not of '&■ ch&râcter likely to- be fabricàtedj 
wbich, if trùe, is conclùsiVé'Wsbdw that àt least one* of'the 
schooner's side lights was Ibùming brightly. It' is p!^6ved by 
three witnesses that, af ter the collision and bef ore' thé 
steamer hàd co&ë tb thé assistance of the scb'Odnerj-Whilé 
those on the schooner were i^aving a bright light to Càirthe 
attention of thé steamer, and 'àftèr a gnn'had been fired', ohe 
of the men snggè^ed'tothe master of the schooner th&t a red 
light was the sigtial éf distress, and it would be weli'to wave 
the red light; whereupon the red light was takén from the 
screen and wàved towards the steamer to attract bér at- 
tention to thé schooner's distress. Thèse circumstances, 
coupled with the superiority ïn the number of those who give 
direct évidence as to the lights displayed by the schooner as 
the vessels approached each other, make a clear prépondér- 
ance in the weight of testimony in favor of the schooner's 
assertion that she had proper lights displayed. 

An effort bas been made to maintain that the side lights 
of the schooner, placed as they were on the corners of the 
forward house, were in a situation to be obstructed by the 
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head-sails of the echooner, and therefore were not visible to 
the stea^Her. But the measurements of the schooner show 
that the light on either side was less than four feet inside of 
the point of the shrouds opposite to the corner of the house 
on that side, and that none of the head-sails could be an ob- 
struction of the light to a vessel ahead. 

In regard to the red light being at the time the windward 
light, it is not possible to contend that that light, if buming 
properly, would not be visible to the steamer approaching, 
as this steamer was, nearly bow to bow. 

I therefore conclude that the schooner, as she approached 
the steamer, was displaying lights which a watchful lookout 
on the steamer would hâve seen in time to avoid her, and 
that the cause of the failure on the part of the steamer to see 
the schooner until it was toc late to avoid her, was the 
absence of such a lookout. 

But it is contended in behalf of the steamer that, if it be 
found that the schooner had her side lights set and buming, 
the schooner must nevertheless be held responsible for the col- 
lision, because of the admitted fact that her side lights were 
placed inboard, on the corners of the forward house, instead 
of in the rigging. The difficaltj with this contention is that 
the fact that the red light was a short distance further 
inboard than it would hâve been if placed in the rigging, 
becomes immaterial in this case when it appears that, located 
as the light was, it sbowed a clear light ahead without ob- 
struction. I do not approve of the location of the schooner's 
lights, but I cannot find that the location in any way con- 
duced to this collision, because it appears that there was noth- 
ing to obstruct those lights in the direction of the steamer. 
It is also, and with better reason, contended in behalf of the 
steamer that the schooner must be held in fault for omitting 
to comply with the statute, which déclares that "every sail- 
vessel shall,;,on the approach of any steam-vessel during the 
night-time, show a lighted torch upon the point or quarter 
to which such steam-vessel shall be approaching." Eev. St. 
§ 4234. 

In regard to the statute, the ground bas been taken ia 
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behalf of the schoouer that the intention of the provision was 
not to require a torch to be shown as an addition to thecol- 
ored lights, but only to provide for the display of a light to a 
steamer when approaching from abaft the beam "when the 
colored lights do not show, and that any other construction 
•would impose an onerous obligation upon sailing vessels 
under circumstances "when its performance would be useless. 
I should, for myself , feel inclined to limit the provision in 
question to cases of a steam-vessel approaching abaft the 
beam, if I could diseover in the language of the provision 
any groundfor such a limitation; but the words are gênerai,' 
and cover ail cases of an approaching steamer, no matter 
from what direction she may come. Nor can I say that the 
provision, unless so limited, imposes a, useless obligation 
upon a sailing vessel. It may be that under some circum- 
stances the light of a torch would catch the eye when ^ col- 
ored light had escaped observation. And I am without 
information that expérience bas shown that the exhibition of 
a torch in. addition to the colored lights would be a useless 
précaution. At any rate, the exhibition of a torch gives cer- 
tain notice to the steamer that thos'è on the sailing vessel 
hâve observed her approach. I am unable, therefpre, to limit 
the opération of the statute to cases of an approach from abaft 
the beam. Upon the coneeded facts, then, the schooner must 
be found guilty of fault, and respohsible for the collision in 
question, because of her failure to.show a torch to the ap- 
proaching steamer; for it cannot be found as a fact in this 
case that a torch so shown would not bave been seen by 
those on board the steamer. 

If the proof had been that there was no one on the steamer 
located so as to be able to see a torch displayed from ahead, 
a différent case would hâve been presented. Hère, even if it 
be, as supposed by the schooner, that the lookouts on the 
steamer were absent from their posts for a part of the time 
while the schooner was visible, still there remained one man 
at the wheel and another in the wheel-house who might hâve 
noticed the torch if it had been displayed. Where a failure 
to see an approaching vessel is the immédiate cause of a col- 
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lision, and the évidence shows a failure on the part of tlie 
approaching vessel to discharge a statutory obligation, the 
sole purpose of which is to enable an approaching vessel to 
be seen, clear proof would seem to be required to justify the 
conclusion that the collision was in no way attributable to the 
failure to discharge the statutory obligation. 

Upon thèse grounds, therefore, I find that the collision in 
question was caused by fault on the part of both vessels, and 
accordingly the damages must be apportioned. The libel for 
salvage must, under such circumstauces, necessarUy be dis- 
missed. 

Note. In Fanoell v. The Steam-boat John H. Starin, 2 Fed. Rbp. 100, 
(S. D. N. Y.,) aad Bchooner Margwret v. Steamer O. Whiting, 3 Fed. Rbp. 
870, (E. D. Pa.,) it was held that a failure to comply with the ^tatute did 
not render the vessel liable, unless the omission tended to produce the 
collision. In the ârst case it was deemed essential that the steamer should 
be approaching some particular "point" on the sailing vessel in order to 
render the statute applicable. In Kennedy v. The Steamer Sarmatian, 2 
Fed. Rbp. 911, (D. Md.,) it was held that the statute was sufflciently 
broad to require a light to be exhibited to a steamer coming up astern ; 
' while in Brainard v. The Steamer Na/rragansett, 3 Fed. Hep. 2S1, (D. 
Conn.,) it was further held that the requirement of the statute was not 
conflned merely to those cases where a steamer was thua approaching 
a sailing vessel from astern. 

In the case of Kennedy v. The Steamer Sarmation, supra, Chief Justice 
Waite held that the rule contemplated the keeping of a sufflcient watch 
over the stern to enable the vessel to perform her duty as to the lights ; 
and that it was négligence in s schooner, under the gênerai mies of the 
sea, not to show a torch-light, or do something else calculated to glve 
notice of her dangerous proximity to an approaching steam-vessel.— [Ed. 



the charles morgan. 913 

The Charles Morgan. 

{Diairict Court, D. Kmtuehy. Mav 3. 1881.) 

1. CoiiMsioN— Passing Boat. 

An approa(}hing and pasaing boat takes upon herself the péril oi 
detennining what is a safe distance in passing anotlier boat going in 
the same direction, and must bear the conséquences of a misjudgment 
in that respect. 

2. Bame— Same. 

In determînîng the question of distance, however, the passing boat 
bas a right to assume that the other boat is well equipped, and is being 
managed and run with ordinary care and skill. 

Samb — Samb. 

After the boat -which is being passed has replied to the passing 
boat's signal in the affirmative, she is bound to continue in her then 
course, if it can be done without immédiate danger to herself or other 
boats that may be in or along the river. — [Ed. 

In Admiralty. 

J. K. Goodloe, L. H. Noble, and Bentinck Egan, for libellant. 

HamUton Pope, James Speed, and W. A. BuUitt, for claim- 
ant. 

Barh, D. J. The steamer Charles Morgan, running be- 
tween New Orléans, Louisiana, and Cincinnati, Ohio, left her 
landing at the former place a few minutes after 5 o'clock a. m. 
April 24, 1880. The steamer John W. Cannon, then running 
between New Orléans and Bayou Sara, Louisiana, left her land- 
ing a few hundred yards below, shortly after the Morgan, and 
both boats proceeded up the river. The Cannon, being the 
fastest boat, soon overtook the Morgan, and in passing in 
front of a place called the BuU's Head, in the city of New 
Orléans, the boats collided. The Cannon was disabled by 
this collision, and her owner, John W. Cannon, has filed this 
libel against the Morgan, alleging that she ran into the Can- 
non, and that this occurred by reason of a want of care and 
skill on the part of the officers and crew of tha Morgan, and 
without the fault of the officers and crew of the Cannon. 

The claimant, Thompson, owner of the Morgan, dénies in 
his answer that the Morgan ran into the Cannon, and dénies 
ail négligence and want of skill upon the part of the officers 

v.6,no.9— 58 
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and crew of his boat, and states affirmatively that the collision 
was caused by the négligence, want of skill, and the improper 
conduct of the officers and crew having charge of the Can- 
non. Many dépositions hâve been taken by each party, 
and, as is usual in such cases, there is much conflict in the 
etatements of the witnesses. The Cannon was the fastest 
and passing boat ; it was, therefore, her duty to pass the Mor- 
gan at a safe distance. In considering whether or not it was a 
safe distance to pass, the officers of the Cannon had a right 
to asstime that the Morgan was well equipped, and was 
being managed and run with ordinary eare and skill. This 
being assumed, the rule is that the approaching and passing 
boat takes upon herself the perU of determining what is a 
safe distance in passing another boat going in the same 
direction, and must bear the conséquences of a misjudgment 
in that respect. 

Judge Betts, in considering the duty of an approaching 
vessel in the case of the Steamer Rhode Island, Olcott, 515, 
says; "The approaching vessel, when she has command, of 
her movement, takes upon herself the péril of determining 
whether a safe passage renoiains for her beside the one pre- 
ceding her, and must bear the conséquences of misjudgment 
in that respect." See, also, Oceanus, 12 Blatchf. 430; Whit- 
ridge v. Dill, 23 Howard, 454. 

There is another rule which is material in this connection, 
and that is : after the boat which is being passed has replied 
to the passing boat's signal in the affirmative, she is bound 
to continue in her then course, if it can be done without im- 
médiate danger to herself or other boats that may be in or 
alOng the river. See Eules 22, 23, 24, and section 4233, 
Eev. St., and Pilot Rules for Western Ei vers. No. 8; The Grâce 
Girdler, 7 Wall. 202. 

In this case there was a collision, and I should therefore 
assume the officers of the Cannon had misjudged the prôper 
distance in passing the Morgan, unless they show by the évi- 
dence a want of reasonable care or skill upon the part of those 
in charge of the Morgan. The burden of proving this isupon 
the libellant. If, however, he proves that the Morgan, after 
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she answered the Cannon's signal affirmatively, changed lier 
course without immédiate necessity, and the collision thereby 
occurred, he bas sustained this burden and bis cause, unies» 
the claimant proves this change was the resuit of causes wbich 
reasonable care and skill could not bave avoided. 

Tt may be assumed as undisputed in this record that the 
river at the place of collision was very deep from bank to 
bank. It was from 1,700 to 1,800 yards in width, and tbe 
Orléans shore was lined with shipping. The boats were run- 
ning at their usual speed — the Cannon at tbe rate of 12 or 
15 miles an hour, and the Morgan at the rate of 10 or 12 
miles an hour. The Cannon was 285 feet in length and the 
Morgan 815. The Cannon had the most power and tbe Mor- 
gan the largest tonnage. The Cannon came up on the lar- 
board side of the Morgan and blew two whistles, wbich were 
promptly answered by the Morgan. The Cannon then at- 
tempted to paes, and, doing se, tbe boats coUided. The Can- 
non was injured by baving the forepart of ber wheel-house 
broken in, tbe gallows-frame of ber starboard wheel knocked 
down, and this cansed that wheel to drop into tbe river after 
gbe had ran a few hnndred feet. The Morgan was injured 
slightly, only about two feet of the bouse on her larboard side 
being knocked off. This was some 53 feet back of the flag- 
staff, and immediately behiud the curve wbich makes the bow 
of tbe boat. 

The testimony is much too voluminous for me to attempt 
to review it. I shall content myself with indicating my con- 
clusions upon disputed facts, and briefly the reasons to those 
conclusions. I think the deoided weight of the testimony i» 
that the Morgan changed her course after she replied to the 
Cannon's signal, and that she ran into tbe Cannon, and not 
the Cannon into her. 

This conclusion is sUstained by ail of tbe officers and 
passengers of the Cannon who bave testified, and by others 
who were not on the Cannon. I think it is sustained by both 
of the pilots who were on tbe Morgan. Mr. Jamison, who 
was at the wheel of the Morgan, states distinctly he changed 
the course of tbe Morgan, and says this was donc because of 
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a high mnà blowing towards the Orléans shore. In another 
place he says this was necessary to avoid a tug and barges 
•which were in front of the Morgan. It is trae that he says 
in his redirect examination that this change was before the 
signal, but this is unsustained by any other testimony, and 
there was not the slightest reason for such a change at that 
time. Mr. Phillips, the other pilot, who was in the wheel- 
house of the Morgan, says "the Morgan started to go from 
the shipping — to run from it," when the Cannon was about 
abreast of the Morgan's pilot-house. The other évidence dis- 
tinctly shows there was not a high wind blowing to the shore, 
nor were the tug and barge in the way of the Morgan. This 
tug was the Mahomet. With a barge in' tow she was goiûg 
up the river, and the decided weight of the testimony is that 
she was two and a half or three squares above the Morgan, 
and inside of her course, There was much conflict in the 
testimony as to the distance the Morgan was running from the 
shipping at the time the Cannon came up. Oaptain Albert 
Stine -thinks his boat, the Morgan, was ronning from the 
rfiipping a distance of 125 feet. Other of claimant's witr 
nesses put the distance lèss, and some of the libellants moW. 
I should think, from ail of the évidence, the distance was frôm 
100 to 120 feet. It seems, however, to be the ùniversal testi- 
mony that she was sufficiently far from the ^shipping to be sàfe 
if she were not crowded in. Whether she would hâve been 
safe had she been crowded in is not material to the présent 
inquiry, because I do not find from the testimony that she 
was crowded in. The material inquiry is, did the safety of 
the shipping require that she should tum out from the 
shore ? and I think the évidence proves that it did not. It 
is quite probable to those on the Morgan, who did not hâve 
the opportanity of obaerving accurately the courses of the 
boats, it looked as if the Cannon was running across the 
bow of the Morgan. This would be the appearance from 
the Morgan, though in fact she might be running towards 
and into the Cannon; nor is the character of the blows 
which thèse boats received inconsistent with the conclusion 
that the Morgan ran into the Cannon. 
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It is most probable that tbe Morgan did not strike the Can- 
non at the angle which most of the libellant's witnesBes say 
she did. It is probable that the Morgan sheered towards the 
Cannon at a sharper angle than that at which she straok her. 
The testimony shows that the Morgan's guards were three 
feet higher than the Cannon's. It is probable that the Mor- 
gan's pilots, both of whom were then at the wheel and using 
ail of their strength, had succeeded in changing her course 
somewhat, though the change was not sufficient to prevent 
the higher guards of the Morgan going in and giving thô Can* 
non a sideling blow. ... • 

The learned counsel for the claimant, however, insists that 
even if it be true the Morgan sheered and ran into the Can- 
non, it was caused by the current or suotion producèd by the 
running of the boats in suoh proximity, and thalî the Gannon 
took the risk of this when she selected her distance to pa88,■ 
and for that reason eannot complain. ' > , >' 

Tliere is some évidence tending to sustain this theofyj attâ' 
it has been presented with much ability and ingenuity by the 
counsel, but my mind does not assent to it. 

There is much contrariety of testimony as to how far the 
Cannon was outside of the Morgan as she came up to pass 
her. The libellant has taken the testimony of some 17 wit- 
nesses upon this point, and the average of thèse witnesses is 
164 feet. The claimant's witnesses put the distance from 25 
ieet to 200 feet. The average of ail the 'witnesses in the càse 
is about 128 feet. 

It is probable that the Cannon was running from 300 to 
350 feet from the shipping along the shore, and about 150 
feet outside of the course of the Morgan. It is quite clearly 
proven by many other pilots, whose dépositions are taken as 
experts, ihat large steamers can and do safely pass within, 
say from 15 to 100 feet. There is évidence that boats run- 
ning very close sometimes become locked, but this would 
indicate that the tendency was to go together broadside, and 
not across or into each other. 

Thèse boats were, say, 150 feet apart. The Morgan is the 
larger boat, though the Cannon is the faster and thô more 
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powerful. The suction caused by the wheels of each boat 
would not materially differ. I do not see why they would 
not about neutralize each other; and, if this were not so, 
why the suction would not be greatest about and immediately 
behind the wheels of the respective boats. If this be true, 
this suction would hâve a tendency to bring the wheels and 
stems of the boats together, and thus throw the bows out, 
and the power in the boats, if applied, would cause the bows 
to go from each other. If any collision was caused it would 
be by the back part of the boats swinging together. 

Whatever may be the truth upon this subject, the theory 
advanced is too shadowy to base a judgment upon. I think 
the Morgan, after she signaled the Gannon, changed her 
course without any necessity for so doing. In doing this she 
violated a well-known and long-established rule of navigation, 
and is therefore liable for the damage done the Gannon. 
The case should go to a commission sworu tu ascertain and 
report this damage. 



Thh m aet Shaw. 

{District Court, D. Marjfland. April 16, 1881.) 

L CoLtISIOK— TOG AND Tow. 

A tug, with ve^sel in tow, Imving given two Wasts of lier wliistîe 
without hearing any rep]y, ateered in a narrow channel to pass an 
' ' approaching steamer starboard to starboard instead of port tu port, 
and did not repeat lier signal until too late to avoid a collision, wliidt 
took place betwcen tlie steamer and the tow on tbe extrême edge of tlie 
channel. ffeld, tliat the tug was solely to blâme. 

2. SAME—NAViGAïroN— Local Oustom. 

lleld, that, there is no local custom in the channels in the Patapsco 
river, and in the Chesapeake bay, at ita mouth, for large vessels 
descending the channels to take the easterly side, and that the estab- 
lishment of such a custom, not being called for by any necessity, is to 
be deprecated as a dangerous departure from the settled rules of 
navigation. 

Tn Admiralfy. CrosB-lil-els. 
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John H. Thomas and A. Sterling, Jr., for libellants. 

Charles Marshall and Sébastian Brown, for respondents. 

Morris, D. J. Thèse are cross-libels growing eut of a col- 
lision between the British steam-ship Gulnare, 250 tons, and 
the schooner Charles Morford, 360 tons, in the Chesapeake 
bay, near the mouth of the Patapsco river, on March 5, 1881. 
The Gulnare left Baltimore, bound for the West Indies, on 
the afternoon of March 5, 1881, and at 7 :30 p. m. was about 
two-thirds the way down the Craighill channel, when she met 
the steam-tug Mary Shaw coming up the channel with the 
schooner Charles Morford in tow. 

The case stated by the libel filed by the owners of the 
Gulnare is that those in charge of her first saw the lights of 
the tug and tow at the distance of about two miles, and oon- 
tinued to see both their side lights until they had approached 
to within about three-fourths of a mile, when they heard one 
whistle from the tug, indicating that she proposed that the 
vessels should pass each other on the port side ; that the 
Gulnare at once responded with one whistle, and ported 
Bufficiently to shut out the green lights of the tug and 
schooner, and proceeded, keeping their red lights half a point 
or more over the steamer' s port bow; that when the tug got 
within about three lengths of the steamer she blew two 
whistles and suddenly starboarded her helm, shut out her 
red light, showed her green light, and crossed the steamer's 
bow; that the steamer immediately stopped, reversed her 
sngines, and succeeded in clearing the tug, and, while going 
astern, endeavored, by starboarding her helm, to tum her 
head to starboard so as to avoid the schooner, but that the 
schooner ported her helm when nearly abreast of the steamer, 
and, being under the press of ail her lower sails, struck the 
steamer near her port cat-head, and so injured her that it 
was f ound necessary to hâve her towed back to Baltimore for 
repairs. 

The case stated by the answer of the owners of the tug is 
that she was coming up the Craighill channel, having the 
schooner in tow attached to her by a sixty-f athom hawser, 
and was near "the western side of the channel, proceeding ai 
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about five miles an hour, when she first saw the lights of the 
steamer. They aver that it is customary for lighter craft 
approaching the port of Baltimore to give the eastern side of 
the channel to larger vessels, and espeeially to large steam- 
ers, as they can be more safely navigated on that side ; that 
when the lights of the steamer were first seen, ail her lights 
were visible, and that when she was between a mile and 
three-quarters of a mile ofiF the tug gave two distinct and 
clear blasts of her whistle, indicating that the steamer should 
pass on the tug's starboard side ; that no response was given 
by the steamer, but she continued to approach, showing both 
her side lights, when the tug again gave two blasts of her 
whistle, to which the steamer responded with two very faint 
whistles, but continued to show her port light, as if going across 
the course of the tug, when, perceiving that the steamer had 
not heeded her signais, the tug starboarded her helm, and 
the steamer passed her about the steamer's breadth off on 
the tug's starboard side, and came into collision with the 
schooner, the collision taking place outside of the western 
edge of the channel. 

The Brewerton and Craighill channels form a continuons 
water-way from the Chesapeake bay to the port of Baltimore, 
the first being in the Patapsco river proper, and the latter in 
the Chesapeake bay at the mouth of the river, and nearly at a 
right angle with the first. They are from 250 to 400 feet 
wide, and were made by dredging out the natural channel. 
The navigation of thèse channels requires careful seamanship 
and an exact observance of every rule intended to prevent 
collisions. Applehy v. Kate Irving, 2 Fed. Eep. 924. 

The rule governing steamers, and the signais they shall 
give when about to pass each other in thèse channels, is ex- 
pressed in the eighteenth rule of the act of congress : "If two 
vessels under steam are meeting end on or nearly end on, so 
as to involve risk of collision, the helms of both shall be put 
to port, BO that each may pass on the port side of the other ; " 
and also by the pilot rules for lake and seaboard navigation : 

"Eule 1. When steamers are approaching each other ' head 
and head,' or nearly so, it shall be the duty of each steamer 
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to pass to ihe rigbt or on the port side of the other; and the 
pilot of either steamer may be first in determining to pursue 
this course, and thereupon shall give as a siginal of his inten- 
tion one short and distinct blast of Mb steam-whistle, which 
the pilot of the other steamer shall answer promptly by a sim- 
ilar blast of his steam-whistle, and thereupon such steamers 
shall pass to the right or on the port side of each other. But 
if the course of such steamers is so far on the starboard of 
each other as not to be considered by the pilots as meeting 
head and head, * or nearly so,' or if the vessela are approach- 
ing each other in such a manner that passing to the right 
(as above directed) is deemed unsafe by the pilot of either ves- 
sel, the pilot so first deciding shall immediately give two 
short and distinct blasts of his steam-whistle, which the pilot 
pf the other steamer shall answer promptly by two similar 
blasts of his steam-whistle, and they shall j>ass to the lef i or 
on the starboard side of each other." 

"Eule 3. If, when steamers are approaohing /each other, 
the pilot of either vessel fails to understand the course or 
intention of the other, whether from the signais being given 
or answered erroneously, or from other causes, the pilot so in 
doubt shall immediately signify the same by giving several 
short and rapid blasts of the steam-whistle ! and if the yes- 
sels shall hâve approached within half a mile of each other, 
both shall be immediately slowed to a speed barely sufficient 
for steerage-way, until proper signais are given, answered, and 
understood, or until the vessels shall hâve passed each other." 

The answer of the tug and the testimony of her officers 
attempts to set up a custom by which it is claimed the stat- 
utory rule is superseded. By this alleged custom they assert 
the rule to be that large steamers and heavy ships always 
take the easterly side of the ehannel, that being the side 
marked by buoys, and therefore the safest for them to keep 
to. There is no current or tide to contend with, and the only 
reason for such a custom would be that the depth is some- 
w^liat more uniform on the easterly side, and the buoys being 
on that side, furnish a guide for more exact steering by day- 
light, and that in making the turn from the Brewerlon into 
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the Craighill chaiinel it is more easily made on the outside of 
the curve. 

The most experienced Chesapeake Bay pilota, in the habit 
of daily piloting the largest steamers, testify that there is no 
siich custom. The président of the board of pilots expressly 
dénies its existence, and says that they understand that the 
vessel desiring to proceed contrary to the statutory rule must 
get permission of the other vessel, and if the other vessel 
does not give it the rule must be obeyed. 

No doubt the fact that heaVy vessels do frequently ask for 
and obtaiii, by an interchange of signais, such permission, 
may haye lèad to a;n expectfttion that they will usually ask it, 
and smaller cràf t tnay, as a habit, hold themselves ready to 
accord it; but this isthe extent to which the practice extends. 
It seems to me that its further extension is to be deprecated. 
Thèse channels are traversed by vessels of ail nations, and 
any attempt to départ from the well-known rules of mai'itime 
làw, and to substitntè local oustoms, not founded upon actual 
necessity, but upon mère oonvenience, is likely to lead to 
tmeertainty and disaster. The dangers arising from a de- 
parture from settled rules of navigation hâve lead admiralty 
courts to hold that the local custom which is to justify such 
departure must be founded upon necessity arising from per- 
manent local peeuliarities, such as rocks, strong currents in 
crooked rivers, and the like, and that the exception should be 
as distinct and definite as the rule itself. Lowndes on Col- 
lisions, c. 3. 

In the présent case those in charge of the tug seem to hâve 
mistaken the Gulnare for a large steamer, and to hâve 
expected that she would want the eastern side of the chan- 
nel, and they gave her, at the distance of nearly a mile, two 
blasts of the whistle as a signal that they proposed to take 
the western side. They received no reply, as they state, but 
they steered for the western side and proceeded without any 
further signal until the steamer was within three lengths of 
them, when they signalled again. The vessels had then got 
into such proximity that a colHsioa was imminent if not 
unavoidable. 
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The case of The Milwaukee, 1 Brown, Adm. 313, is in many 
respects similar to the one under considération, and is very 
ably discuBsed by Judge Longyear. He very distinctly states 
the law applicable to the cafee of a steamer which, in a nar- 
row channel, bas gone contrary to the statutory raie, and 
undertakes to justify herself by an interchange of signais. 
As he states it, the burden of proof is upon such a vessel to 
establish by clear and satisfactory proofs — (1) That a propo- 
sition to départ from the statute was made by her by means 
of the prescribed signais, and in due season for the other 
vessel to receive the proposition and act upon it with safety; 
(2) that the other vessel heard and understood the proposi- 
tion thus made ; (3) that the other vessel accepted the propo- 
sition. 

Taking the case as made by the answer of the tug, and 
the testimony offered on her behalf, it plainly appears that 
those in charge of her relied on their expectation that the 
steamer would désire to take the eastem side of the channel, 
— that is to say, upon the custom which they allège to exist, — 
and paid no attention to the faet that their signal was not 
answered. 

Dr. White, a passenger of the schooner who happened to be 
in the tug's pilot-house, testîfles that he saw the steamer's 
green light when the tug's first signal was given; that they 
received no answer, and then the steamer's green light was 
shut out, and they saw her red and continued to see her red 
light until the steamer was within about the length of the 
court-room, when the second signal was given; that the 
steamer then answered with two whistles; that he was get- 
ting alarmed, and he said to the mate: "It is ail right, now 
he has answered;" and the mate replied: "Yes, but she is 
showing her red light ail the time; she don't change her 
course." 

Eichardson, the mate, who was at the wheel, says, when 
he gave the first two whistles and starboarded bis wheel the 
steamer was about three-quarters of a mile off, and he ex- 
pected she would want the east side of the channel, and he 
steered to bring himself on the western side; that he listened 
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for an answer, and, getting none, blew two more blasts, which 
■were answered with two, and about that time the steamer's 
green light was shut in, and the steamer seemed about to run 
over them. He estimâtes that 'when the second signal was 
given the steamer was within two or three of her lengths from 
the fcug. 

The master of the tug, who was also in the pilot-house, 
tells substantially the same story, It is apparent, therefore, 
that those in charge of the tug, notwithstanding she received 
no answer to her first signal, persisted in going to the west- 
ward, and attempting to pass on the steamer's starboard'side, 
until the steamer, continuing to show her red light and 
obviously also going to starboard, was so close that a collision 
with either the tug or her tow was almost certain. Whether 
the two blasts of her whistle, then given by the tug, were 
answered by the two blasts, as they claim, or with one, as those 
on the steamer testify, does not seem to me to be, in itself, 
a matter of serions importance, for neither vessel then had it 
in her power to perform any maneuver which would, except 
by some lueky chance, bave averted the disaster. It is clear 
that the tug was in fault. I hâve had diffieulty in satisfying 
myself as to whether or not the steamer was also to blâme. 
No one, 1 think, could take up the considération of the 
steamer's case without a leaning against her, and a prédis- 
position to find her in fault. Her offieers, although accus- 
tomed to the command of sailing vessels, were almost without 
expérience in steamer navigation, and it was their first voy- 
age in this steamer. They were not familiar with the chan- 
nel, and they were running out in the night-time, — a very 
bold thing for them to undertake unassisted, and which rea- 
sonable prudence would seem to hâve forbidden. But be- 
cauae her offieers were likely to fail in seamanship, I am not 
to take it for granted that they did, unless the évidence con- 
victs them of it. 

The steamer was, at the time of the collision, on that side 
of the channel on which she had a right to be; ail her offieers 
were at their posts of duty; they ail testify that they heard 
the first signal of the tug, and that it was but one blast of the 
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whistle, and that they answered it with one blast. The ves- 
sels were then nearly a mile apart, and it is quite possible 
that, without neglect, they did so understand it, more eape- 
cially as one blast was the signal they naturally expected to 
get. That their reply was not heard on board the tug may 
hâve been because the steamer's whistle appears not to hâve 
been a loud one. Supposing.the tug was going to pass them 
on the port side, they immediately put their helm a little to 
port. They déclare that they saw nothing to undeceive them, 
as to the tug's intention, untU they heard her second signal 
and saw her green light, and then they were so close that ail 
they could do was to stop and reverse. That the bells to 
stop were at once rung and obeyed I hâve no doubt, although 
I do doubt the assertion that the steamer was going astem 
when the schooner struck her. There would not appear to 
hâve been time sufficient for a propeller to hâve stopped her 
headway and begun to go astern; but that her headway was 
greatly checked, if not entirely overcome, is, I think, demon- 
strated by the character of the damage resulting from the 
collision, as well as by j;he direct testimony of those on board 
the steamer. The actions of the officers of the steamer are 
ail consistent with their account of the signais as they elaim 
to hâve heard th«m and to bave answered them, and, unless 
I were to assume that they were ignorant of the meaning of 
the signais, I do not find anything whioh the law recognizes 
as a fault to convict them of having contributed to bring 
about this collision. 

It is not improbable that a pilct familiar with the naviga- 
tion of the channel, and having some suspicion of the 
expectation which was in the mind of the master of the tug, 
might hâve diseovered something in her movements which 
would hâve arrested his attention in time to bave averted the 
conséquences of the tug's fault ; but to undertake to hold the 
steamer legally blâmable because her officers did not bave 
this high degree of local expérience would be, I think, unwise, 
as by a strict adhérence to the statutory rules the navigation 
of the channel should be safe to mariners having the ordi- 
nary expérience and capacity necessary to navigate vessels. 
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I bave not overlooked the question of the steamer's speed. 
She would appear to hâve been under three bells, at about 
three-quarters speed, say from seven to eight miles an hour. 
She was a veiy small steamer, easily handled, and drawing 
only from ten to twelve feet of water, and she could, without 
much risk of grounding, bave run outside of the channel on 
either side. Suoh speed on a clear night, when lights ean be 
plainly seen, is ordinarily perfectly safe for such a vessel, 
and I cannot see that under the circumstances it was 
improper. 

I had in the case of AppUhy v. The Kate Irving, 2 Fed. 
Ebp. 924, to consider the question of speed in thèse channels, 
and in that case held the steamer to blâme for proceeding at 
eight miles an hour, which was her full speed. That, how- 
ever, was a heavily-laden steamer of 1,500 tons, compelled by 
her draught of water to keep in the channel, and keeping up 
her full speed with an obstruction right ahead and in full 
view; and in that case it appeared to me that the collision 
resulted in part from a sheer the steamer took arising in 
great part from her high speed and the difficulty of steering 
her in the channel, and that, as she had timely notice that 
the approaching vessels must get out of her way in order to 
avoid a collision, she should hâve slackened her speed or 
hâve been going at a less rate to enable them to do it, and I 
divided the damages. 

In the présent case, upon ail the testimony, I am brought 
to the conclusion, although I confess with some hésitation, 
that the steamer is not in fault, and that the tug must bear 
the whole damage. Nothing has appeared to lead me to 
think that the schooner committed any fault, or that any 
xnismanagement is to be imputed to her. 
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The Galina. 
{District Court, E. B. New Tork. , 1881.) 

\, DeSETITION— FOEFEITUBB OF WAGBIB. 

Where an assistant engineer of a steam-slilp, after a disagreement 
with the chief engineer, was ordered ofiE duty, and lef t, but did not 
leave the vessel, and afterwards the chief engineer requested him to 
go to work again, but he refused, and being sent for by the captain 
was told that he must go to work or leave the ship, whereupon he lef t 
and brought an action to recover his wages : 

Héld, that his refusai to return to his duty, and his leaving of the 
ship thereafter, make out a case of désertion and entail forfeiture 
of wages earned. 

A. L. Bowie, for libellant. 

UUo, Reynand é Harris, for respondent. 

Benbdiot, D. J. The évidence does not sbow facts that 
entitled the libellant to refuse to do the work for which he had 
shipped. His refusai to roourn to his duty when directed so 
to do, and thereafter leaving the ship, make out a case of déser- 
tion and entail a forfeiture of the wages already earned. 

The libel is accordingl; dismissed. 
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